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HoLDEN  V.  The  Liverpool  New  Gas  and  Coke 

Company. 

•  May  22. 

^ASE,    The  declaration   stated,    that   the   plaintiflT,  A  gas  com- 

before  and  at  the  time  of  the  commitliriff  of  the  P*"y  ^^^^^' 
.  porated  by 

gnevonce  by  the  said  Liverpool  New  Gas  and  Coke  act  of  par- 
liament, with 
toe  Qsutl  powers  to  take  up  pavements,  &c.,  for  the  purpose  of  laying  down  and 
'H'unng  mains,  pipes,  &c,,  had  for  some  years  supplied  gas  to  a  house  belonging 
ll^^  pJaiDtiff ;  the  only  means  of  shutting  it  oflf  being  by  a  stop-cock  within  the 
°^^)  the  key  of  which  was  kept  by  the  occupier.  The  last  tenant,  on  quitting, 
Ce  notice  to  the  company  that  he  should  not  require  any  further  supply  ;  and 
^  of  their  workmen,  at  his  request,  removed  a  chandelier  from  one  of  the 

^OU  III,  —  C.  B.  B 
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1846. 

HOLDEN 
V 

The 

Liverpool 

New  Gas 

Company. 


Company  as  thereinafter  mentioned}  was,  and  from 
thence  hitherto  had  been  and  still  was,  lawfully  pos- 
sessed of  a  certain  house,  with  the  appurtenances,  situate 
and  being  in  the  borough  of  Liverpool^  in  the  county  pa- 
latine oi  Lancaster ;  that,  before  and  at  the  time  of  the 
committing  of  the  said  grievance,  the  said  Liverpool 
New  Gas  and  Coke  Corppany  was  possessed  of  divers 
large  quantities  of  a  certain  dangerous,  inflammable,  and 
explosive  gas,  then  being  under  the  care  of  the  said 
Liveipool  New  Gas  and  Coke  Company :  yet  the  said 
Liverpool  New  Gas  and  Coke  Company,  well  knowing 
the  premises,  but  disregarding  their  duty  in  that  behalf, 
and  contriving  and  wrongfully  and  unjustly  intending 
to  injure  and  prejudice  the  plaintiff  in  the  possession 
and  enjoyment  of  his  said  house,  and  to  injure  the  said 
house,  theretofore,  to  wit,  on  the  1st  of  Aprils  1844?, 
wrongfully  and  injuriously  took  such  little  and  bad  care 
of  their  said  gas,  that,  by  reason  of  the  carelessness, 
negligence,  and  improper  conduct  of  the  said  company 
in  that  behalf,  divers  large  quantities  of  the  said  gas 
of  the  said  company  wrongfully  and  unlawfully  then 
passed,  diffused,  and  spread  itself  towards,  unto,  into, 
and  about  the  said  house  of  the  plaintiff,  and  then 
caught  fire,  and  exploded  therein :  by  means  of  which 
premises  the  said  house  of  the  plaintiff  was  then  greatly 
damaged,  shaken,  burnt,  and  injured,  and  then  became 
and  was  out  of  repair  and  dilapidated,  and  the  plaintiff 
was  thereby  prevented  from  enjoying  the  same,  as  he 
otherwise  might  have  done  and  ought  to  have  done,  for 

rooms,  leaving  the  end  of  the  pipe  properly  securecL  The  internal  fittings  were 
the  pTop^ty  of  the  plaintiff.  MHiilst  the  house  remained  untenanted,  the  gas  by 
some  unexplained  means  escaped,  and  an  explosion  took  place,  by  which  the 
house  was  considerably  damaged. 

In  case  against  the  company,  alleging  a  breach  of  duty  on  their  part  in  not 
taking  proper  means  to  prevent  the  influx  of  the  gas  into  the  house,  the  judge 
having,  upon  the  above  facts,  directed  a  nonsuit,  the  court  declined  to  interfere. 

Negligence  on  the  part  of  the  plaintiff,  was  held  to  be  an  admissible  defence 
under  the  plea  of  not  guilty. 
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a  long  time,  to  wit,  six  months  then  next  following^  and 
was  also  deprired  of  great  gains  and  profits,  to  wit, 
lOOL,  which  he  would  have  otherwise  derived  from  let- 
ting the  said  house  during  the  last-mentioned  period, 
and  was  also  forced  and  obliged  to,  and  necessarily  did, 
pay,  lay  out,  and  expend  divers  large  sums  of  money, 
in  the  whole  amounting  to  a  large  sum,  to  wit,  500A, 
and  was  also  forced  and  obliged  to,  and  necessarily  did, 
contract  and  become  liable  to  pay  divers  other  sums  of 
money,  in  the  whole  amounting  to  another  large  sum, 
to  wit,  500/.,  in  and  about  repairing  the  damage  so  done 
as  aforesaid. 

Pleas  —  first,  not  guilty  —  secondly,  that  the  plaintiff 
was  not  possessed  of  the  house  in  the  declaration  men- 
tioned, modo  elJbrmA,    Issue  thereon. 

The  cause  was  tried  before  Cresswettj  J.,  at  the  last 
summer  assizes  at  Liverpool.  The  facts  that  appeared 
in  evidence  were  as  follow :  —  The  plaintiff  was  the 
owner  of  a  dwelling-house  in  Salisbwy  Street,  Liverpool; 
and,  whilst  in  his  own  occupation,  in  the  year  1826, 
he  caused  it  to  be  supplied  with  gas  from  the  works  of 
the  Liverpool  New  Gas  and  Coke  Company,  which  was 
incorporated  by  act  of  parliament  (a),  with  extensive 
powers  for  taking  up  pavements,  &c.,  for  the  purpose 
of  laying  down  and  repairing  their  mains  and  pipes,  (i) 
The  mode  of  supplying  gas  to  the  different  houses,  was 
by  an  iron  pipe  from  the  main  in  the  street,  through 
the  outer  wall  of  the  house,  and  thence  through  a 
meter,  between  which  and  the  wall  was  a  stop-cock,  to 
admit  or  exclude  the  passage  of  the  gas  to  the  meter 
and  thence  to  the  burners,  at  the  pleasure  of  the  oc- 
cupiers, in  whose  possession  the  key  of  the  stop- 
cock was.      It  appeared   that   the  company   had   no 


(a)  4  G.  4.  c.  xxxix. 

(6)  The  49^  section  enacted 
tbt  ft  thoiild  be  lawfiil  for  the 
company  of  proprietors  to  dig 
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and  sink  trenches  and  drains^ 
and  to  lay  pipcs^  and  put  and 
affix  stop-cocks  and  plngs^  &c. 
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external  means  of  cutting  off  the  gas  From  the  houses 
supplied  by  them,  except  by  the  removal  of  tlie  pipes 
from  the  main ;  stop^cocks  on  the  outside  of  the  houses 
having  been  disused  since  meters  were  first  introduced, 
which  was  before  the  company  in  question  was  formed. 
Two  persons  in  the  employ  of  other  gas  companies  — 
the  one  at  Liveiyool^  the  other  at  Manchester  ^^^eve 
called  to  prove  that  the  course  usually  adopted  by  them, 
with  regard  to  empty  houses,  was,  to  intercept  the  sup* 
ply  by  means  of  stop-cocks  on  the  outside^  or  by  taking 
up  the  pavement  and  removing  the  pipes :  but,  on  cross- 
examination,  it  appeared  that  these  two  companies  were 
established  before  the  meter  had  come  into  general  use. 

In  October^  1831,  the  plaintiff  ceased  to  reside  in  the 
house  in  Salisbury  Street ;  since  which  time  it  had  been 
in  the  occupation  of  several  tenants  in  succession ;  the 
company  continuing  to  supply  gas  to  such  tenants  down 
to  the  time  of  the  happening  of  the  accident  hereinafter 
mentioned.  Mr.  fVithnell,  the  last  tenant,  who  entered  at 
Ijady^ayy  1842,  quitted  at  Lady-day ^  1844,  previously 
to  which  day,  he  gave  notice  to  the  company  that  he 
was  about  to  vacate  the  premises,  and  would  not  be 
liable  for  any  further  supply  of  gas  thereto.  At  the  time 
fVithnell  quitted  the  house,  a  workman  in  the  employ  of 
the  company,  at  his  request,  and  by  the  direction  of  the 
company's  foreman,  went  there  for  the  purpose  of  taking 
down  a  chandelier  in  the  dining-room,  and  a  lamp 
in  the  hall,  which  were  the  property  of  fVithnell^  and 
which  were  carried  to  and  fixed  by  the  company  in  the 
house  to  which  Withnell  had  removed.  This  person, 
when  he  unfixed  the  chandelier  and  lamp,  properly 
secured  the  ends  of  the  pipes  with  metal  caps  screwed 
on  with  white  lead,  and  left  all  safe.  The  stop-cock  and 
meter  used  in  the  house  in  question,  were  the  property 
of  the  plaintiff. 

On  the  8th  of  Aprils  by  some  unexplained  means, 
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nothing  having  previously  occurred  to  indicate  danger  (a), 
an  explosion  of  gas  took  place  in  the  plalntiflF*s  house, 
which  occasioned  considerable  damage  thereto.  Upon 
a  subsequent  examination  of  the  premises,  it  appeared 
that  the  gas  was  turned  on^  and  that  the  internal  supply 
pipes  bad  been  torn  or  cut  from  the  meter,  and  carried 
away.  How  this  had  occurred,  there  was  no  evidence 
to  shew  ;  but  it  was  assumed  to  have  been  the  act  of 
some  person  who  bad  feloniously  entered  the  house  after 
Withnellj  the  last  tenant,  had  quitted  it. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  it 
was  the  duty  of  the  company,  upon  the  receipt  of  a 
notice  from  the  tenant  that  he  no  longer  required  the 
gas,  to  take  effectual  means  to  prevent  it  from  entering 
the  house;  that,  after  such  notice,  they  had  no  right  to 
send  their  gas  upon  the  premises ;  and  that,  if  for  the 
purpose  of  prevention,  it  was  essential  that  there  should 
be  a  stop-cock  outside  the  house,  they  were  bound  by 
law  to  provide  \U 

The  learned  judge, — conceiving  that  no  such  duty  y^as 
cast  upon  the  defendants,  but  that  it  was  the  duty  of  the 
landlord,  or  of  the  outgoing  tenant,  who  had  the  means 
of  controlling  the  influx  of  the  gas,  by  the  internal  stop- 
cock, to  see  that  it  was  properly  turned  off,— directed  a 
nonsuit.  '*  I  have  always,''  observed  his  lordship,  ^^  un- 
derstood it  to  be  a  principle  applicable  to  actions  for 
negligence,  that  there  should  be  no  negligence  or  want 
of  reasonable  caution  on  the  part  of  the  plaintiff.  In 
this  case,  the  tenant  of  the  house  must  for  this  purpose 
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(a)  It  was  in  evidence^  that 
tbe  occupier  of  the  adjoining 
bouse^  between  seren  and  eight 
o'clock  in*  the  evening  of  Uiat 
daj,  being  annoyed  by  a  smell 
of  gas  on  his  own  premises  (of 
which  he  had  given  immediate 
notice  to  the  companyi  request- 


ing  them  to  send  some  one 
next  day  to  ascertain  whence  it 
escaped),  went  to  the  cellar  for 
the  purpose  of  turning  off  his 
own  supply,  having  a  lighted 
candle  with  him  ;  and  that  the 
explosion  in  the  plaintiff's  house 
took  place  at  that  instant. 
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be  identified  with  the  plaintiiF  himself,  who  must  be 
responsible  for  not  taking  care  that  the  stop-cock  inside 
the  house  was  properly  turned,  {a)  Inasmuch,  there- 
fore, as  the  plaintiff's  own  negligence  in  leaving  the 
stop-cock  open,  undoubtedly  contributed  in  a  material 
degree  to  the  accident  — •  or,  indeed,  entirely  occasioned 
it — I  think  the  action  cannot  be  maintained  •'' 


Sir  T.  Wildej  Serjt.,  in  Michaelmas  term  last,  obtained 
a  rule  nisi  for  a  new  trial,  against  which 

Channelli  Seijt.  (with  whom  was  Crompton\  shewed 
cause.  The  defendants  have  been  guilty  of  no  negli- 
gence. They  had  no  control  over  the  pipes  in  the 
plaintiff's  house;  nor  is  there  anything  in  the  act  of 
parliament  by  which  they  are  incorporated,  that  imposes 
upon  them  any  such  duty  as  that  with  which  it  is  sought 
to  charge  them  in  this  action.  The  notice  given  to  them 
by  the  tenant  was  intended  merely  to  intimate  to  them 
that  they  were  not  to  charge  him  for  any  further  supply 
of  gas  to  those  particular  premises :  it  was  not  a  notice 
to  them  to  remove  the  pipes.  The  internal  fittings  being 
the  property  of  the  plaintiff,  it  was  his  duty  to  have 
some  one  to  take  care  of  the  house,  and  to  see  that  the 
stop-cock,  which  was  solely  under  his  control,  was  pro- 
perly turned.  He  has,  therefore,  at  all  events,  been  so 
far  contributory  to  the  injury  of  which  he  complains,  as 
to  preclude  him  from  charging  the  defendants.  The 
case  falls  precisely  within  the  rule  of  law  laid  down  by 
Parke^  B,,  in  Bridge  v.  The  Grand  Junction  Railway 


(a)  If  the  defendants  had 
called  witnesses,  thia  difficulty 
would,  in  all  probability,  have 
been  obviated;  for,  it  can 
hardly  be  supposed  that  their 
workman,  —  who  would  have 


been  called  to  prove  that,  on  re« 
moving  thechandeliei  and  lamp, 
be  properly  secured  the  ends  of 
the  pipes,  —  when  he  did  so, 
neglected  to  turn  off  the  gas 
at  the  meter. 
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Qmpamf.  (a)  That  was  an  action  upon  the  case  for  the 
negligent  management  of  a  train  of  railway  carriages, 
whereby  it  ran  against  another  train,  in  one  of  the  car« 
riages  of  wbidi  the  plaintiff  was  riding,  and  injured  him. 
The  defendants  pleaded  that  the  parties  having  the 
management  of  the  train  in  which  the  plaintiff  was, 
managed  it  so  negligently  and  improperly,  that,  in  part 
by  their  negligence,  as  well  as  in  part  by  the  negligence 
of  the  defendants,  the  defendants'  train  ran  against  the 
other,  and  caused  the  injuries  to  the  plaintiff.  The  plea 
was  held  bad,  both  in  form  and  in  substance  —  in  form, 
because  it  amounted  to  not  guilty  —  and  in  substance, 
because  it  did  not  shew,  not  only  that  the  parties  under 
whose  management  the  train  in  which  the  plaintiff  rode 
were  gnflty  of  negligence,  but  also  that  by  ordinary  care 
they  coold  have  avoided  the  consequence  of  the  defend- 
ants' negligence.  And  ParJce^  B.,  said  :  '*  All  the  facts 
in  the  plea  may  be  true ;  there  may  have  been  negligence 
in  both  parties ;  and  yet  the  plaintiff  may  be  entitled  to 
recover.  The  rule  of  law  is  laid  down  with  perfect 
correctness  in  the  case  of  Butterfield  v.  Forrester (b); 
and  that  rule  is,  that,  although  there  may  have  been 
negligence  on  the  part  of  the  plaintifl^  yet,  unless  he 
might,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendants'  negligence,  he  is 
entitled  to  recover :  if,  by  ordinary  care,  he  might  have 
avoided  them,  he  is  the  author  of  his  own  wrong.  That 
is  the  only  way  in  which  the  rule  as  to  the  exercise  of 
ordinaiy  care^  is  applicable  to  questions  of  this  kind." 
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Sir  7!  Wilde^  Talfburdj  and  Mannings  Serjts.  (with 
whom  was  John  Henderson)^  in  Hilary  and  Easter  terms. 


(ff)  SM.i^W.  5t^.  S.  a 
t»  nam.  JrmUiage  v.  The 
Gnmd  Junction  JUrilwaif  Cam" 
pnf,6Dowi.r.C.SiO. 


(b)  1 1  East,  60. 
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be  identified  with  the  plaintiiF  himself,  who  must  be 
responsible  for  not  taking  care  that  the  stop-cock  inside 
the  house  was  properly  turned,  {a)  Inasmuch,  there- 
fore, as  the  plaintiff's  own  negligence  in  leaving  the 
stop-cock  open,  nndoubtedly  contributed  in  a  material 
d^ee  to  the  accident  — •  or,  indeed,  entirely  occasioned 
it — I  think  the  action  cannot  be  maintained.^' 


Sir  T.  Wildej  Serjt.,  in  Michaelmas  term  last,  obtained 
a  rule  nisi  for  a  new  trial,  against  which 

Channellf  Seijt.  (with  whom  was  Crompton\  shewed 
cause.  The  defendants  have  been  guilty  of  no  negli- 
gence. They  had  no  control  over  the  pipes  in  the 
plaintiff's  house;  nor  is  there  any  thing  in  the  act  of 
parliament  by  which  they  are  incorporated,  that  imposes 
upon  them  any  such  duty  as  that  with  which  it  is  sought 
to  charge  them  in  this  action.  The  notice  given  to  them 
by  the  tenant  was  intended  merely  to  intimate  to  them 
that  they  were  not  to  charge  him  for  any  further  supply 
of  gas  to  those  particular  premises :  it  was  not  a  notice 
to  them  to  remove  the  pipes.  The  internal  fittings  being 
the  property  of  the  plaintiff,  it  was  his  duty  to  have 
some  one  to  take  care  of  the  house,  and  to  see  that  the 
stop-cock,  which  was  solely  under  his  control,  was  pro- 
perly turned.  He  has,  therefore,  at  all  events,  been  so 
far  contributory  to  the  injury  of  which  he  complains,  as 
to  preclude  him  from  charging  the  defendants.  The 
case  falls  precisely  within  the  rule  of  law  laid  down  by 
ParJce^  B,,  in  Bridge  v.  The  Grand  Junction  Railway 


(a)  If  the  defendants  had 
called  vritneases,  thia  difficulty 
would,  in  all  probability,  have 
been  obviated;  for,  it  can 
hardly  be  supposed  that  tbeir 
workman,  —  who  would  have 


been  called  to  prove  that,  on  re- 
moving thechandelief  and  lamp, 
be  properly  secured  the  ends  of 
the  pipes,  —  when  he  did  so, 
neglected  to  turn  off  the  gas 
at  the  meter. 
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Cmpatttf.  (d)  That  was  an  action  upon  the  case  for  the 
negligent  rouiagement  of  a  train  of  railway  carriages, 
whereby  it  ran  against  another  train,  in  one  of  the  car« 
riages  of  which  the  plaintiff  was  riding,  and  injured  him. 
The  defendants  pleaded  that  the  parties  having  the 
management  of  the  train  in  which  the  plaintiff  was, 
managed  it  so  negligently  and  improperly,  tha^  in  part 
by  their  negligence,  as  well  as  in  part  by  the  negligence 
of  the  defendants,  the  defendants'  train  ran  against  the 
other,  and  caused  the  injuries  to  the  plaintiff.  The  plea 
was  held  bad,  both  in  ferm  and  in  substance  —  in  form, 
because  it  amounted  to  not  guilty  —  and  in  substance, 
becaose  it  did  not  shew,  not  only  that  the  parties  under 
whose  management  the  train  in  which  the  plaintiff  rode 
were  guQty  of  negligence,  but  also  that  by  ordinary  care 
tbey  eoald  have  avoided  the  consequence  of  the  defend- 
ants' Diligence.  And  Parie^  B.,  said  :  <'  AH  the  facts 
in  the  plea  may  be  true ;  there  may  have  been  negligence 
m  both  parties ;  and  yet  the  plaintiff  may  be  entitled  to 
recover.  The  rule  of  law  is  laid  down  with  perfect 
correctness  in  the  case  of  Butterfield  v.  Forrester  {b) ; 
and  that  rule  is,  that,  although  there  may  have  been 
negligence  on  the  part  of  the  plaintifi^  yet,  unless  he 
might,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendants'  negligence,  he  is 
entitled  to  recover :  if,  by  ordinary  care,  he  might  have 
avoided  them,  he  is  the  author  of  his  own  wrong.  That 
is  the  only  way  in  which  the  rule  as  to  the  exercise  of 
ordinary  care,  is  applicable  to  questions  of  this  kind." 
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Sir  T.  Wilde^  Talfaurd^  and  Mannings  Serjts.  (with 
whom  was  John  Henderson),  in  Hilary  and  Easter  terms. 


(a)  SM.^  r.244.  S.C. 
ftr  n/om.  AmUCage  v.  The 
Grand  Junction  RaUwiff  Com' 
pojijr,  6  Dow/.  P.  C.  340. 
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were  heard  in  support  of  the  rule.     The  defence  now 
relied  on   was   not  admissible   under  the  pleas  here 
pleaded.     In   Milman  v.  Dolwell  (a),  to  trespass  for 
unmooring  the  plaintiff's  barge,  the  defendant,  having 
pleaded  merely  the  general  issue,  was  not  permitted  to 
give  in  evidence  that  he  removed  it  from  a  situation  of 
danger  by  the  plaintiff's  authority ;  or  that,  being  frozen 
to  the  barge  of  a  third  person  which  the  defendant  was 
authorised  to  remove,  the  one  was  inevitably  unmoored 
with  the  other,  and  that  they  were  both  brought  to* 
gether  to  a  place  of  safety.  So,  in  Knapp  v.  Salisbury  {b\ 
it  was  held,  that,  in  trespass  for  running  with  a  cart 
against  the  plaintiff's  chaise,  the  defendant  could  not 
give  in  evidence,  under  not  guilty,  that  the  chaise  and 
cart  were  travelling  on  the  high  road  in  opposite  direc- 
tions, and  that  the  collision  happened  from  the  negli- 
gence of  the  plaintiff,  or  from  inevitable  accident.    And 
in   Webb  v.  Page  (c),  under  a  plea  of  not  guilty  to  a 
declaration  in  case  against  a  carrier  for  hire,  for  not 
safely  conveying  goods,  it  was  held  that  the  defendant 
could  not  set  up  that  the  goods  were  lost  through  the 
negligence  of  the  plaintiff.     The  doctrine  laid  down  by 
Lord  Ellenborough  in  Dutterfield  v.  Forrester  (d),  •—  and 
recognised  by  this  court,  though  with  little  discussion,  in 
Marriott  v*  Stanley  (e),  —  cannot  be  sustained  to  its  full 
extent,  and  is  inconsistent  with  the  subsequent  case  of 
Smith  V.  Dobson.  {g)     There,  in  an  action  for  impro- 
perly navigating  a  steam-boat,  whereby  the  plaintiff's 
barge  was  sunk,  it  appeared  that  a  large  steam-vessel 
preceded  the  defendant's  steam-boat,  and  partly  occa- 
sioned the  swell  which  caused  the  injury,  and  also  that 
the  plaintiff's  barge  was  improperly  trimmed  and  in- 


(a)  2  Campb.  878. 
(6)  2  Campb.  600. 
(c)  6M.^Q.l^.,6Scott, 
N.  R.  951. 

{d)  1  ]  Eaii,  60. 


(e)  IM.S^G.  568.,  1  Scott, 
N.  R.  892. 

(g)  SM.SjG.  59',  S  Scott, 
N.  R.  SS6. 
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sofficieotly  manned.  The  jury  found  a  verdict  for  a 
Iburth  part  of  the  damage  actually  sustained,  alleging 
as  a  ground  for  so  doing,  that  blame  was  not  attribut- 
able to  the  defendants  alone,  tlie  barge  not  being  pro* 
perly  trimmed:  and  it  was  held,  that,  although  this 
all^tion  might  have  been  a  reason  for  directing  tlie 
jury  to  reconsider  their  verdict,  it  furnished  no  ground 
for  granting  a  new  triaU  ICresswcUf  J.  That  is  not 
necessarily  inconsistent  with  the  doctrine  of  Butterfield 
V.  Forrester.  Mavie^  J.  In  the  Admiralty  court,  if  two 
ships  have  come  into  collision  without  fault  on  either 
side,  or  with  an  equal  degree  of  negligence  on  the  part 
of  those  in  charge,  the  owners  of  each  are  made  to  bear 
the  costs  of  repairs  in  equal  proportions*]  In  Lynch  s. 
Nurdin  {a\  the  defendant  negligently  left  his  horse  and 
cart  unattended  in  the  street:  the  plaintiff,  a  child 
seven  years  old,  got  upon  the  cart  in  play;  anotlier 
child  incautiously  led  the  horse  on;  and  the  plaintiff 
was  thereby  thrown  down  and  hurt :  and  it  was  held, 
that  the  defendant  was  liable  in  an  action  on  the  case, 
though  the  plaintiff  was  a  trespasser,  and  contributed 
to  the  mischief  by  his  own  act ;  and  that  it  was  properly 
left  to  the  jury  to  say  whether  the  defendant's  conduct 
was  negligent,  and  the  negligence  caused  the  injury. 
Lord  Denmatii  C.  J.,  in  delivering  the  judgment  of  the 
court  in  that  case,  says :  **  The  legal  proposition,  that 
one  who  has  by  his  own  negligence  contributed  to  the 
injury  of  which  he  complains,  cannot  maintain  his 
aaion  against  another  in  respect  of  it,  has  received 
some  qualifications.  Indeed,  Lord  EUenboroitgKs  doc- 
trine in  Butterfield  v.  Forrester^  which  has  been  ge- 
nerally adopted  since,  would  not  set  up  the  want  of  a 
superior  degree  of  skill  or  care  as  a  bar  to  the  claim  for 
redress :  ordinary  care  must  mean  that  degree  of  care 
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which  may  reasonably  be  expected  from  a  person  in  the 
plaintiff's  situation:  and  this  would  evidently  be  very 
small  indeed  in  so  young  a  child.     But  this  case  pre- 
sents more  than  the  want  of  care:  we  find  in  it  the 
positive  misconduct  of  the  plainti£P  an  active  instrument 
towards  the  effect     We  have  here  express  authorities 
for  our  guidance.    In  HoU  v.  WiUces{a\  a  decision 
which  excited  great  attention  both  in  Wetimin^er  Hall 
and  beyond  it,  this  court,  indeed,  held  that  a  trespasser 
in  a  wood  where  he  well  knew  spring-guns  to  be  placed, 
could  not  sue  for  the  injury  received  by  him  from  the 
explosion  of  one  of  them.    But  Lord  Tenterden  and  his 
three  brethren  cautiously  and  repeatedly  declared  that 
their  opinion  was  founded  on  the  plaintifF^s  knowing  of 
the  danger,  and  voluntarily  incurring  it.     Besty  J.,  who 
was  supposed  to  carry  to  the  greatest  extent  the  right 
of  protecting   property  against   invaders   by  placing 
dangerous  instruments,  took  infinite  pains,  when  chief 
justice  of  the  Common  Pleas,  to  explain  that  his  opi- 
nion in  HoU  V.  Wilkes  rested  exclusively  on  the  notice. 
In  Bird  v.  Holbrook{b)  his  expressions  are  most  re- 
markable.   And  so  far  is  his  lordship  from  avowing  the 
doctrine  that  the  plaintiff's  concurrence  in  producing 
the  evil  debars  him  from  his  remedy,  that  he  considers 
Boll  v.  Wilkes  an  authority  in  favour  of  the  action."    In 
the   present  case,   the  evidence  clearly  established  a 
pfimdjacie  case  of  negligence  against  the  defendants. 
They  are  a  company  incorporated  for  their  own  benefit, 
with  ample  powers  in  derogation  of  the  rights  of  the 
public ;  having  under  their  management  and  control  a 
dangerous  and  insidious  fluid,  which  it  was  their  duty 
so  to  deal  with,  by  all  reasonable  means  in  their  power, 
as  to  guard  against  the  possibility  of  injury  to  the  public 
Their  right  to  let  in  this  inflammable  gas  to  the  plain* 


(a)  3  B.  Sf  Aid.  304. 


(b)  4  Bifigh.  628. 
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tiff's  hoase  was  co-extensive  only  with  the  term  for 
which  their  customer  held  it  The  moment  they  re- 
ceired  notice  from  him  that  he  no  longer  reiquired  to  be 
supplied  with  gas  at  that  place,  the  company's  right  to 
introdoce  it  there  ceased,  and  it  became  their  duty  to 
prerent  hs  inflox  therein,  [^Tindal,  C.  J.  The  evidence 
diews  that  there  is  a  stop-cock  inside  the  house,  under 
ihe  control  of  the  owner  or  occupier,  and  that  the  in* 
temal  fittings  are  the  property  of  the  plaintiff:  was  no 
duty  cast  upon  him  to  protect  himself?]  If  there  was 
evidence  that  the  plaintiff  had  been  guilty  of  negligence 
that  was  in  any  d^ee  conducive  to  the  injury  com- 
plained oi^  that  should  have  been  submitted  to  the  jury. 
There  was,  however,  nothing  to  shew  that  there  had 
been  any  want  of  due  caution  on  his  part;  and  he 
dearly  cannot  be  held  responsible  for  the  acts  of  per* 
sons  who  m^ht  furtively  and  without  his  consent  or 
privity  have  come  upon  the  premises.  The  company 
were  bound  to  fiimish  themselves  with  adequate  mdEins 
to  intercept  the  supply  from  the  outside  of  the  house, 
if  the  safety  of  the  public  required  it.  In  Daniels  v. 
PoU€r  (a),  it  was  ruled  by  Tindal^  C.  J.,  that  a  trades- 
man who  has  a  cellar  opening  upon  the  public  street,  is 
bound,  when  he  uses  it,  to  take  reasonable  care  that  the 
flap  <rf^  it  is  so  placed  and  secured,  as  that,  under  ordi- 
nary circumstances,  it  shall  not  fall  down ;  but,  if  the 
tradesman  has  so  placed  and  secured  it,  and  a  wrongs 
doer  throws  it  over,  the  tradesman  will  not  be  liable  in 
damages  for  any  injury  occasioned  by  it.  In  BeatUieu 
▼.  Finglam  (i),  which  was  an  action  on  the  case  against 
the  defendant  for  so  negligently  keeping  his  fire  that 
the  plaintiff's  houses,  and  his  goods  therein,  were 
burnt,  Markham  (Justice  of  C.  P.)  says :  **  I  shall  an- 
swer to  my  neighbour  for  him  who  enters  into  my 
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house  with  my  leave  or  with  my  knowledge,  or  who  is 

a  guest  with  me,  or  for  my  servant,  if  he  or  any  of  them 

does  any  thing,  as  with  a  candle  or  other  thing,  by 

which  doing  the  house  of  my  neighbour  is  burnt     But, 

if  a  man  out  of  my  house,  against  my  will,  puts  fire  into 

the  straw  of  my  house  or  elsewhere,  whereby  my  house 

is  burnt,  and  the  houses  of  my  neighbours  are  burnt, 

of  that  I  shall  not  be  bound  to  answer  to  them,  &c., 

for  that  cannot  be  said  to  be  by  malfeasance  {a)  on  my 

part,  but  against  my  will.''     And  in  the  Year  Book, 

H.  SS  H.  6,  fo.  1,  pi.  S,  (which  was  debt  against  the 

marshal  of  B.  R.  for  the  escape  of  persons  set  free  by 

Jack  Cade),  Choke,  Serjt.  (6),  says  :  ^*  If  a  Granger  comes 

into  my  house,  and  by  his  folly  sets  it  on  fire,  so  that 

other  houses  of  my  neighbours  are  burnt,  I  shall  not  be 

diarged  with  the  burning  of  my  neighbours'  houses." 

Here,  the  defendants  prima  facie  are  wrongdoers.  They 

had  no  right,  by  the  unauthorized  introduction  of  their 

gas  into  the  plaintiff's  house,  to  impose  upon^  him  the 

exercise  of  any  degree  of  care. 

Cur.  adv.  Vidi. 


TiMOAL,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

The  plaikiliff  in  this  case  having  been  nonsuited  on 
the  trial  of  the  cause  before  my  brother  Cresswell  at  the 
Liverpool  assizes,  a  rule  to  shew  cause  was  granted  why 
such  nonsuit  should  not  be  set  aside  and  a  new  trial 
had,  on  the  ground  of  misdirection. 

The  declaration  stated  that  the  plaintifl*  was  possessed 
of  his  house,  and  the  defendants  possessed  of  large 
quantities  of  dangerous  gas;,  yet  the  defendants  took  so 
little  and  such  bad  care  of  the  gas,  that  it  passed  into 
the  house  and  exploded,  and  damaged  the  plaintifl's 


(a)  Tax  male. 


(6)  Afterwards  Chief  Justice  of  C  P. 
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house:  and,  upon  the  issue  of  not  guilty,  the  learned  1846. 

judge  ruledi  on  the  evidence  brought  forward,  tliat  the  ■ 

injury  was  not  occasioned  by  the  breach  of  any  duty  Holdbw 

cast  by  law  on  the  defendants,  and  directed  the  plaintiff  r^^ 

to  be  called.    And  we  think,  upon  the  facts  proved  at  Livbbfqol 

the  trial,  such  direction  was  riirht*  ^®^  ^^ 

°  v>ompanT» 

The  plaintiff  was  the  owner  of  the  house,  which  had 
been  let  out  to  successive  tenants,  the  last  of  whom  had 
been  in  possession  for  about  two  years;   the  house. 
hsTing  been  supplied  with  gas  by  the  defendants  during 
the  whole  time  of  his  tenancy,  by  means  of  pipes  and 
fittings  which  had  been  put  up  and  fixed  within  the 
house  at  the  expense  of  the  plaintiff,  the  landlord,  and 
which  were  his  property.     The  last  tenant  had  quitted 
the  house  about  ten  days  before  the  explosion  took 
place,  and,  previously  to  his  quitting,  he  had  given 
notice  to  the  company  that  no  further  supply  would  be 
wanted  by  him,  and  had  requested  them  to  remove  a 
lamp   in  the  drawing-room  which  was  his  property, 
which  had  been  accordingly  done  by  their  servants  on 
the  28th  of  Marcfif  when  the  pipe  which  fed  the  lamp 
was  left  properly  capped,  and  when  there  was  no  smell 
of  gas  in  the  house.     No  explanation  was  given  as  to 
the  mode  in  which  the  escape  of  the  gas,  or  the  explo- 
sion, which  took  place  on  the  8th  of  Aprils  was  occa- 
sioned ;  but  it  might  fairly  be  inferred  that  the  inside 
pipe,  between  the  gas-meter  and  the  burner,  had  been 
broken  or  cut  by  some  wrong-doers  who  had  entered 
the   house  whilst  it  was  empty,  during  the  interval 
between  the  two  days  above  mentioned. 

The  mode  by  which  the  gas  was  supplied  to  the 
house,  was  by  a  pipe  from  the  company's  main  in  the 
street,  which  passed  through  the  outer  wall  into  the 
meter,  and  from  thence  supplied  two  lamps  in  the 
house,  by  feeders,  with  proper  stop-cocks  at  the  mouth 
of  each.     There  was  a  stop-cock  to  the  pipe  between 
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the  inside  of  the  wall  and  the  meter,  of  which  the 
tenant  had  the  key,  and  coald  thereby  either  stop 
the  gas  entirely,  or  admit  it  for  such  time  as  was  re- 
quired. But  the  company  had  no  stop-cock  to  the 
pipe  on  the  outside  of  the  wall. 

On  the  part  of  the  plaintiff,  it  was  contended  that  it 
was  the  duty  of  the  defendants,  —  upon  notice  by  any 
tenant  of  a  house  that  the  supply  of  gas  was  no  longer 
wanted, — to  turn  off  the  gas  immediately  from  the  house ; 
that  they  had  no  right  to  introduce  the  gas  into  the 
house  after  such  notice;  and  that,  if  an  outer  stop-cock 
in  the  street  was  absolutely  necessary  for  turning  off 
the  gas,  it  was  their  duty  to  have  provided  such  stop- 
cock accordingly.  And,  undoubtedly,  if  such  duty  was 
cast  by  law  on  the  defendants,  the  direction  of  the 
learned  judge  was  wrong,  for  no  such  outer  stop*cock 
was  provided. 

But,  upon  looking  at  the  act  under  which  this  com- 
pany was  formed,  no  such  direction  appears  to  be  given 
to  the  company  by  the  legislature ;  although  it  appeared 
in  evidence  that  a  different  company  formed  for  the 
supply  of  gas  in  the  same  town,  had  in  fact  made  use  of 
outer  stop-cocks  in  the  street.  And  we  have  no*  au- 
thority, as  it  appears  to  us,  to  say,  that,  as  the  legisla- 
ture is  silent  on  this  point,  the  common  law  would  im- 
pose this  precise  duty  on  the  defendants,  or  any  other 
duty  than  that  which  is  expressed  in  the  declaration, 
namely,  the  general  duty  of  using  proper  and  sufficient 
care  in  the  supply  of  gas. 

Now,  looking  at  the  liability  of  the  defendants  in  this 
point  of  view,  it  appears  to  us  that  the  injury  sustained 
by  the  plaintiff  is  not  solely  imputable  to  the  want  of 
due  care  on  the  part  of  the  defendants,  but  that  the 
plaintiff  *has,  by  his  own  voluntary  act,  been  contri- 
butory to  it  himself.  The  plaintiff  knew  that  the  pipe 
which  brought  gas  into  the  house,  still  remained  as 
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before,  with  the  stop-cock  iu  the  inside  of  the  house, 
which  would  prevent  the  gas  being  supplied  to  the 
house  if  properly  turned ;  and  the  house,  being  without 
a  tenant,  was  under  his  own  charge  and  care.  We 
think,  therefore,  the  plaintiff  was  himself  wanting  in 
the  ordinary  care  of  seeing  that  the  stop-cock  in  the 
inside  was  closed,  which  would  have  effectually  pre- 
vented the  gas  from  escaping.  And  this  defence  ap- 
pears to  us  to  have  been  clearly  admissible  under  the 
general  issue,  according  to  the  decision  in  Bridge  v.  7%^ 
Grand  Junction  Railway  Company/,  (a) 

We  therefore  think  the  nonsuit  right,  and  that  the 
rule  for  setting  it  aside  must  be  discharged. 

Rule  discharged. 


1846. 

HOJUDEK 

The 

LlYEKPOOh 

New  Gas 

CompaDy. 


(a)  S  M.  S(  W.  244.,   S.  C.  Campb. 

6  DowL  P.  C.  S40.     There  the  Pleader 
coort  held  the  plea  to  be  clearly         And 

bidy  independently  of  the  ques-  2  Saffe, 

tion  whether  the  defence  could  SB.,  4 

be  given  in  evidence  under  the  JMwn, 

geoeral  issue.      The  cases  of  WMy. 

MUkn  V.  Hawery,  Latch,  13.,  Norton 

«k1    Kww    v.  Sakbury,    2  665. 


500.,  and  Com.  Dig. 
(3  ^.31.),  were  cited, 
see  Oibban  v.  Pepper, 
637,,  1  Lord  Raym. 
Mod,  404. ;  Smitk  v. 
3  3f.  4- G.  59.  62.  n. ; 
Page,  6 M.  Si  G.\9^.i 
V.  Schofield,  gM.S^W. 
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PowLES,  one  of  the  Public  Officers  of  The 
Liverpool  Banking  Company,  v.  Page. 

May  22. 

A.,B.,C.,tiXkd    A  SSUMPSIT,  lo  recover  the  sum  of  2400/.  Is.  4</., 

D.,  who  car-  with  interest  from  the  7th  o( Novenibef,  1843,  being 

on  Du«-    ^jjg  balance  of  a  bankincr  account.     The  declaration 
neu  under  °  ,  .    . 

the  firm  of      contained  counts  for  work,  and  labour,  and  commission, 

O.,  P.,  &        and  the  usual  money  counts. 

opened  an  ac.       '^'^®  defendant  pleaded  —  first,   non  assumpsit;  se- 

count  with       condly,  payment;  thirdly,  that  the  defendant  was  sued 

a  banking        ^^  ^j^^  ^f  ^  co-partnership,  trading  under  the  name  of 

company  esta-  . 

Uished  under  Grantham^  P^g^  &  Ca,  consisting  of  the  defendant, 

the  7  <?•  4.       Join  Grantham,  John  Philips  Mather,  and  fVilliam  Dixon, 

%%et  c.  Qo  ^^^  ^^^^  ^^^  ^^'^  co-partnership  had  a  set-off  against  the 
and  5  &  6  banking  company ;  fourthly,  that  the  defendant  retired 
f^o^'j^*  ^"  from  the  said  co-partnership,  which  was  thenceforth 
tired  from  the  Carried  on  under  the  firm  o^  John  Grantham  8c  Co.,  and 
firm,  but  this    that  there  was  an  agreement  between  all  the  members 

adTertised  in     ^^  ^^^  ^^^  ^^  Grantham,  Page  &  Co.  and  the  banking 

the  London      company,  that  the  banking  company  should  accept  the 

Gazette,  nor     ^^^  ^p  j^;^„  Grantham  &  Co.  as  their  debtors  for  the 
was  any  alter- 
ation made  in  ^^^  ^"^  ^^^   Grantham,  Page  &  Co.,  and  exonerate 

thepaas-book:  and  discharge  the  defendant  from  all  liability  for  such 

the  mere  fact   ^""^'  ^"^  ^'^^^  ^"^'^  agreement  was  performed  ;  fifthly,  as 
of  i>.,  one  of    to  8177/*  6s.  4fd.,  accord  and  satisfaction,  by  the  delivery 
n   ^p^A'        ^^  ^^^  '^^"^  of  exchange,  amounting  to  that  sum. 
Co!,  being  ^^^^  replication  joined  issue  on  the  first  plea,  traversed 

also  a  director 

of  the  banking  company  (but  hftving  as  such  no  share  in  the  management  of  or 
interference  in  the  banking  accounts),  did  not  amount  to  notice^ —  actual  or  con- 
strucU've,  —  to  the  bank,  of  the  dissolution,  so  as  to  discharge  A.  in  respect  of  a 
debt  subsequently  accruing,  a  banking  company  so  established,  differing  in  this 
respect  from  an  ordinary  trading  partnership. 
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the  second  and  third  pleas,  and  the  agreement  and  per-  1846. 
formance  of  it  mentioned  in  the  fourth  plea,  and  the  — ^ 
Agreement  to  accept,  and  the  receipt  of,  the  bills  men-        Powuw 

mm 

lioned  in  the  last  plea.     Issue  on  the  traverses.  Vaqe. 

The  particulars  of  demand  comprised  all  the  items  on 
the  debit  side  of  the  account  oi  Grantham^  Page,  &  Co., 
from  the  opening  to  the  closing  of  their  account  with 
the  bank. 

The  cause  came  on  to  be  tried  before  Tindal,  C.  J., 
at  the  sittings  for  London  after  Hilary  term,  1844*,  when 
a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opioion  of  the  court  upon  the  following  case :  — 

The  plaintiff  is  one  of  the  public  officers  of  The  Liver- 
pool Banking  Company,  carrying  on  business  at  Liver-* 
pool  under  the  7  G.  4.  c.  46.,  and,  in  that  capacity,  sues 
the  defendant  for  the  balance  of  a  banking  account, 
alleged  to  be  due  to  the  bank  from  the  defendant  and 
his  late  partners,  who  traded  in  Liverpool  under  the 
firm  of  Grantham^  P^g^9  &  Co.  The  partnership  was 
created  by  parol,  and  for  no  definite  period :  and  it  is 
allied  by  the  defendant  to  have  been  dissolved,  as  to 
him,  on  the  6th  of  January^  1842,  as  after  mentioned. 

The  firm  consisted  of  four  persons,  viz.  the  defendant, 
John  Grantham  y  John  Philips  Mather^  and  William 
Dixottf  and  carried  on  the  business  of  iron-boat  builders, 
in  LiverpooL  John  Grantham  was  the  party  who  usually 
transacted  business  with  the  bank.  When  the  account 
of  Grantliam^  Pog^i  &  Co.  was  opened,  it  was  understood 
tliat  Grantham  alone  was  to  draw  the  cheques;  the 
defendant  on  several  occasions  being  present  when 
Grafttham  drew  cheques  in  the  name  of  the  firm,  and 
occasionally  accompanying  him  to  the  bank.  The 
defendant,  who  was  a  skilful  artisan  —  but  could  neither 
read  nor  write -^  had  the  principal  management  of  the 
works.  The  account  of  Grantham^  Poge^  &  Co,  was 
opened  on  the  Ith  of  February ^  1840.  On  tiie  2nd  of 
J«^,  1842,  a  separate  account  was  opened  in  another 

^OL,  III.  — c.  B.  c 
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*  1846.        pass-book  between  the  bank  and  the  6fm  oi  John  Gran" 

tham  &  Co.,  which  consisted  of  all  the  members  of  the 

PowLE»       gpjjj  Qf  Grantham^  P^g^^  &  Co.,  with  the  exception  of 
Page.        ^^®  defendant  Page. 

The  firm  of  John  Grantham  &  Co.  failed  in  Jub/,  184S, 
at  which  period  they  owed  the  bank  the  sum  of  SOOO/., 
which  was  independent  of  the  amount  of  the  two  bills 
of  exchange  accepted  by  John  Grantham  &  Co.  on  ac- 
count of  the  balance  due  from  Grantham,  Page^  &  Co., 
as  hereinafler  stated. 

There  was  also  a  firm  of  Page  (the  defendant)  & 
Grantham  (which  was  dissolved  in  June^  1842,  a  notice 
of  the  dissolution  of  which  appeared  in  the  gazette  on 
the  5th  of  Jnb/j  1842),  and  another  firm  of  Matfier, 
Dixon,  &  Grantham,  who  carried  on  business  in 
Liverpool  as  iron-founders  and  steam-engine  makers,  and, 
after  June,  1842,  as  boiler-makers,  having  succeeded  to 
the  business  of  Page  &  Grantham,  after  the  dissolution 
of  that  firm :  but  they  had  no  account  with  the  bank* 
The  Grantham  appearing  as  a  member  of  those  firms, 
was  the  same  Grantham  who  was  a  member  of  the  firms 
of  Grantham,  Page,  &  Co.,  and  John  Grantham  &  Co. 

On  the  31st  of  December,  1841,  the  balance  due  to 
the  bank  from  the  firm  of  Grantham,  Page,  &  Co.  was 
1334/.  55.  Id. ;  and  between  the  6th  of  January  and  the 
15th  of  April,  1842,  there  had  been  payments  into  the 
bank  to  the  amount  of  1 700/. ;  but  sums  to  an  equal  or 
larger  amount  had  been  from  time  to  time  drawn  out: 
and  the  bank,  during  the  same  period,  continued  paying 
the  acceptances  of  Grantham,  Page,  &  Co.  which  had 
been  given  and  dated  prior  to  the  6th  of  January,  1842 ; 
and  all  the  bills  so  paid  were  entered  in  the  pass-book 
of  Grantham,  Page,  8c  Co.  No  proof  was  given  that 
Grantham,  on  paying  the  last-mentioned  sums  so  amount- 
ing to  1 700/.  into  the  bank,  directed  them  to  be  appro- 
priated to  the  discharge  of  any  particular  items. 

The  balance  appearing  due  in  the  pass-book,-— which 
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was  produced  by  the  defendant  on  the  plaintiff's  re<-        1846. 

qoisitioD,  and  given  in  evidence  by  the  plaintiff,  —  from        

Grantham,  Page^  &  Ck).,  on  the  SOth  of  June^  1842,  ^o^lw 
was  2857/.  6*.  2rf.,  whichi  with  the  additional  advance  Paob. 
of  the  1552.  after  mentioned^  and  interest  and  com- 
mission, amounted,  on  the  Slst  of  December j  1842,  to 
3177JL  6$.  4td.  The  usage  of  the  bank  was,  to  balance 
all  customers'  accounts  half-yearly,  on  the  3 1st  of  De* 
ember  and  the  SOth  of  June. 

Frequent  applications  had  been  made  by  the  bank  to 
Granthamj  as  a  member  of  the  fiiin  of 'Grantham^  Poge, 
k  Co.,  in  the  year  1842,  to  reduce  the  balance  due  to 
the  bank  from  that  firm ;  and,  on  being  threatened  #ith 
legal  proceedings  in  December^  1842,  unless  the  balance 
were  liquidated,  he  wrote  requesting  a  small  advance  of 
mooey  from  the  bank  to  enable  the  firm  to  pay  their 
workmen's  wages,  and  promising  to  make  arrangements 
to  liquidate  the  balance  then  due.  At  an  interview  be* 
tween  Grantham  and  Mr.  IVilson^  the  manager  of  the 
bank,  the  latter  complained  that  the  firm  of  Grantham^ 
Page^  &  Co.  were,  by  not  liquidating  their  account, 
holding  a  portion  of  the  capital  of  the  company  in  sus-* 
peDse,  which  could  not  be  allowed ;  on  which  Grantham 
proposed  to  give  the  bank  two  bills  drawn  by  Mather, 
Dixon,  &  Co.,  upon,  and  accepted  by,  John  Grantham  & 
Co.,  on  account  of  the  balance  then  due  to  the  bank, 
stating  that  by  the  time  those  bills  should  have  become 
doe  the  funds  of  Grantham,  Page,  &  Co.  could  be  col- 
lected, so  as  to  meet  the  bills.  Wilson  agreed  to  receive 
sach  bills,  at  five,  six,  or  seven  months,  as  might  be  . 
convenient  It  was  not  proposed  by  Grantham  to  dis* 
charge  Page ;  nor  was  any  proposal  to  that  effect  ever 
made,  either  before  or  after  the  giving  of  the  bills.  The 
bills  were  delivered  to  the  banking  company  on  the  Idth 
of  January,  184S,  and  were  made  payable  at  Messrs. 
Qfm>8c  Co.,  bankers,  the  London  correspondents  of  the 
Liverpool  Banking  Company.    These  bills  were  agreed 
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to  be  drawn  for  the  balance  of  the  banking  account, 
with  interest  for  the  time  they  had  to  run ;  but  there 
was  a  slight  miscalculation  as  to  the  amount.  The  first 
of  the  two  bills  was  dated  the  2nd  of  Jantiary^  1843, 
drawn  by  the  firm  of  Mather^  Dixoti^  &  Grantham^  upon, 
and  accepted  by,  the  firm  of  John  Grantham  &  Co.,  and 
due  on  the  5th  oiJune^  1843,  for  1587/.  6s.  4rf.  The  se- 
cond was  drawn  and  accepted  by  the  same  parties,  dated 
on  the  2nd  of  January^  1843,  and  due  on  the  5th  of 
August^  1 843,  for  1 590/.  The  first  bill  was  negotiated  by 
the  bank ;  but  it  was  retired  by  the  bank,  who,  when  it 
became  due,  paid  it,  having  previously  taken  a  renewal, 
at  the  request  of  JbAn  Grantham^  who  made  no  communi- 
cation upon  the  subject  to  the  defendant.  The  renewed 
bill  was  also  dishonoured,  as  also  was  the  second  of  the 
above  bills,  viz.  that  for  1590^1  due  on  the  5th  of  August^ 
1843.  On  the  8th  of  that  month,  above  a  month  after  the 
failure  of  the  firms  of  John  GratUham  &  Co.,  and  Mather^ 
Dixon,  &  Co.,  fVilson  wrote  to  the  defendant,  informing 
him  of  the  dishonour  of  the  bills,  and  telling  him  that 
the  bank  would  hold  him  liable  for  the  amount  due  to 
them  from  the  firm  of  Grantham,  Poge,  &  Co.  In  con- 
sequence of  this  letter,  the  defendant  a  few  days  after- 
wards called  on  Wilson,  at  the  bank,  and  told  him  that 
the  firm  of  Gratiiham,  Page,  &  Co.  had  been  dissolved, 
and  that  the  defendant  was  consequently  not  liable ; 
to  which  Wilson  replied,  that,  though  they  had  dissolved 
partnership,  he  must  pay  the  debts  of  the  partnership: 
the  defendant  represented  that  his  case  was  a  hard  one ; 
to  which  Wilson  replied  that  he  was  sorry  for  it,  but  his 
duty  to  the  bank  prevented  his  taking  that  into  his  con* 
sideration. 

The  firm  of  Mather,  Dixon,  &  Co.,  having  stopped 
payment  early  in  July,  1843,  entered  into  a  composition 
with  their  creditors,  and  paid  a  dividend  of  5s.  in  the 
pound :  and  the  bank,  in  pursuance  of  an  agreement 
with  Page,  the  defendant  (which  accompanied  and  was 
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to  be  considered  as  part  of  the  case))  entered  into  the        1846. 
composition  deed,  and  received  under  the  composition  ■ 

deed  the  sum  of  794/.  195.  4r/. ;  and  the  balance  claimed       Powtss 

Vm 

by  the  bank  in  this  nction,  after  deducting  that  amount^  p^^^ 
remains  unpaid.  Two  further  sums  of  2Sn  and  Is.  in 
the  pound  have  been  paid  since  this  action  was  tried. 
Interest  is  claimed  by  the  banking  company  on  the  ba- 
lance doe,  from  the  S  1st  of  December ,  1844,  after  giving 
credit  for  the  above-mentioned  two  dividends. 

On  the  6tb  o(  Jantiaty^  1842,  —  by  agreement  and 
arrangement  between  the  defendant  and  his  former  part- 
ners, John  Grantham^  John  Philips  Mather^  and  William 
Diion,  early  in  the  same  month,  that  the  defendant 
should  quit  the  firm  of  Grantham,  Page^  &  Co.,  — the  fol* 
lowing  memorandum,  signed,  at  the  office  of  Grantham^ 
Page,  &  Co.,  by  the  said  John  Grantliam,  John  Philips 
Mather,  and  William  Dixon,  was  delivered  to  the  de- 
iendaut,  and  accepted  by  him  :  — 

"  Liverpool,  6th  January ^  1842. 

"  Mr.  John  Page,  —  We  hereby  release  you  from 

the  partnership  which  existed  between  us  and  you  in 

the  iron-ship  building  yard,  carried  on  under  the  name 

of  Grantham,  Page,  &  Co.     In  consideration  of  your 

giving  up  all  claim  to  the  property  belonging  to  the 

said  establishment,  we  hereby  engage  to  pay  you  the 

sum  of  200/.  at  the  expiration  of  two  years  from  this 

(late. 

(Signed)         "  Johi  Grantham* 

«  John  P.  Mather. 
"  William  Dixon.'' 

This  was  the  only  document  that  was  executed  be- 
tween the  parties.  The  above  200/.  has  never  yet  been 
|mid;  but,  early  in  July,  1842,  the  defendant  came  to 
the  bank  in  company  with  Grantham,  and  paid  in  500/. 
in  cash  and  some  bills  to  his  private  account,  saying  that 
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1846.       they  were  a  portion  of  what  had  been  repaid  to  him 
— —       from  the  firm  of  Grantham^  P^g^j  &  Co. 
PowLvs  Shortly  after    the    above    memorandum   had   been 

Page.  signed,  the  style  of  the  firm  of  GrafUham,  Paget  & 
Co.,  was  altered  to  "  John  Grantham  &  Ca,"  in  the 
cards  and  invoices ;  and  the  name  of  Page  was  in  the 
same  month  of  January^  1842,  blacked  out  from  the 
inscription  "  Grantham^  Poge^  &  Co.,"  over  the  door 
where  the  business  of  the  firm  was  carried  on.  No 
notice  of  the  dissolution  appeared  in  the  gazette,  nor 
was  any  balance  struck  in  the  partnership  accounts; 
nor  was  any  account  taken  of  Grantham^  Poge^  &  Co. ; 
nor  was  any  change  ever  made  in  the  pass-book  of 
Grantham^  Page^  8c  Co.,  to  Grantham  &  Co.  The  last 
cheque  on  the  banking  company  drawn  by  John  Grant- 
ham in  the  name  of  Grantham^  Page^  8c  Co.,  was  drawn 
on  the  2nd  of  Jtdj/f  1842,  for  55l,f  and  was  paid  by  the 
bank. 

Dixony  one  of  the  partners  of  the  firm  of  Grantham^ 
Pagey  &  Co.,  was  also  a  holder  of  thirty  shares  in  the 
Liverpool  Banking  Company,  and  a  member  of  the 
general  board  of  directors  from  March^  1841,  till  Aprils 
1843,  and  attended  the  weekly  meetings  of  the  directors ; 
but  his  being  a  director  gave  him  no  management  of,  or 
interference  in,  the  banking  accounts,  which,  together 
with  the  business  of  the  bank,  were  managed  by  Wilson^ 
(who  was  not  a  shareholder),  with  the  concurrence  of 
three  managing  directors,  of  whom  Dixon  was  not  one. 
Dixon  never  mentioned  to  any  of  the  directors  of  the 
bank  that  the  firm  of  Grantham^  Page,  8c  Co.  had  been 
dissolved,  or  that  Page  had  retired. 

On  the  15th  of  April,  1842,  a  bill  for  1000/.,  drawn 
by  John  Grantham  &  Co.,  was  paid  into  the  banking 
company. 

The  defendant  contended,  at  the  trial,  that  Dixon^s 
knowledge  of  the  alleged  dissolution  of  the  firm  of 
Grantham^  Page^  &    Co.,  operated  as  notice  to    the 
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hankiog  company.    No  question  of  fact  was  submitted        1846. 
to  the  jury ;  but  it  was  agreed  that  the  court  should        -*-— 
have  the  power  to  draw  any  inference  which  a  jury       ^owlbs 
might  have  drawn,  and  should  direct  how  the  verdict        Pact. 
should  be  entered;  and,  if  for  the  plaintiff,  for  what 
amount. 

Copies  of  the  pleadings,  and  of  the  pass*book  of 
GratUhamj  Page,  &  Co.,  and  the  agreement  above 
mentioned,  accompany,  and  are  to  be  considered  as 
part  of,  the  case^  and  to  be  referred  to  accordingly. 

The  questions  for  the  opinion  of  the  court  are,— 
whether  the  verdict  should,  be  entered  for  the  plaintiff 
or  the  defendant,  and  on  what  issues ;  and,  if  for  the 
plaintiff  for  what  amount. 

* 

ChanneU^  Serjt  (with  whom  was  Warren)^  for  the 
plainti£  (a)  The  case  that  will  be  presented  on  the 
part  of  the  defendant,  is,  that  there  was,  on  the  6th  of 
Josmary^  1842,  such  a  dissolution  of  the  partnership  of 
Grantham^  Page,  &  Co.,  with,  notice  of  that  fact  commu- 
nicated to  the  bank,  as  to  exonerate  the  defendant  from 
all  subsequent  liability ;  and  that  the  balance  then  due 
from  Grantham^  P^^^  &  Co.,  to  the  bank,  has  been  dis- 
charged by  the  payments  subsequently  made.  It  may  be 
conceded  that  the  memorandum  of  release  given  to  the  de- 
fendant by  Grantham^  Mather ^  and  Dixon^  would,  as  be- 
tween themselves,  discharge  the  former :  but  it  can  have 
no  operation  to  prevent  the  plaintiff  from  recovering  a 

(a)  The  points  marked  for  notice  thereof  to  the  company  ; 

irgoment  on  the  part  of  the  that  none  of  the  defendant's 

plaintiff  were : — That  the  spe-  pleas   were   supported   hy  the 

dal  case  disclosed  no  evidence  facts  set  forth  in  the  spedal 

of  notice  to  the  Irfoefpoo/ Bank-  case;  and  that  the  plaintiff  was 

ing  Company  of  the  alleged  dis-  entitled   to   have    the    verdict 

solution  of  the  firm  of  Gran-  entered  generally  for  him,  for 

(ham.  Page,  &  Co.,  the  know-  the  balance  of  2400/.  U.  4rf., 

ledge  of  siuch  supposed  fact  by  and  interest,  subject  to  the  de- 

Hxffn,  under  the  circumstances  duction  mentioned  in  the  spe- 

itated,  not  amounting  in  law  to  dal  case. 
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18i6.  debt  then  doe  from  the  finn  to  the  banki  or  a  debt  sob- 
sequently  accroing  (there  having  been  no  notification  of 
the  dissolution  of  the  partnership  in  the  gazette^  unless 

Page.  the  bank  had  otherwise  notice  of  the  fiict.  The  way  in 
which  it  is  sought  to  fix  the  bank  with  notice  that  the  de- 
fendant had  ceased  to  be  a  member  of  the  firm  of  Gran- 
ihawfj  Page,  &  Co^  is,  by  shewing  that  Dixtm^  one  of  the 
{Mirtners,  was  a  shareholder  in  the  bank,  and  one  of  the 
directors.  The  case,  however,  states,  that  Dixoftj  as 
such  director,  had  no  share  in  the  management  of  the 
banking  accounts;  and  there  is  no  evidence  to  shew 
that  Dixon*s  knowledge  was  communicated  to  the  bank. 
The  statute  1  &  2  /7r/.  c96.  s.1.  (made  perpetual  by 
the  5  Si  6  Vict.  c.  85.),  which  empowers  banking  co- 
partnerships to  sue  and  be  sued  in  the  name  of  one  of 
their  public  oflBcers,  has  the  efiect  of  making  them  quasi 
corporations.  Knowledge  of  an  indi?idual  shareholder 
or  member  does  not,  as  in  the  case  of  an  ordinary 
partnership,  afiect  the  body.  In  Hill  v.  Tlte  Manchester 
and  Salford  IFatenrorts  Co.  {a\  by  a  clause  in  the  act 
of  parliament  incorporating  the  company,  it  was  enacted 
that  the  clerk  should,  in  a  book  provided  by  the  com* 
pany,  keep  an  account  of  all  acts,  proceedings,  and 
transactions  of  the  company,  and  that  every  proprietor 
should  have  liberty  to  inspect  the  same,  and  take 
copies  of  the  entries ;  and  it  was  held  that  entries  of  the 
proceedings  in  the  book  so  kept  by  the  clerk,  were  not 
admissible  in  evidence  on  behalf  of  the  company  against 
one  of  their  own  members  suing  them  ;  Lord  Denman^ 
C.  J.,  observing,  that  *^a  proprietor  entering  into  a 
contract  with  tlie  company,  must  be  deemed  a  stranger, 
and  can  be  affected  by  no  entry  made  under  orders 
from  the  entire  body/'  So,  in  Dunston  v.  7^  Imperial 
Gas  Ught  and  Coke  Company {U)j  which  was  an  action 

(a)  5  B.  Si  Ad.  S66.,  2  A^.  (b)  SB.S^  Ad.  125. 

Sf  M.  573. 


9  VICTORIA. 


25 


by  assignees  of  a  bankrupt  for  certain  fees  alleged  to  be 
due  to  the  bankrupt  for  his  attendance  as  a  director  of 
the  company,  Parte,  B.,  said :  <*  As  to  the  objection  that 
the  bankrupt  in  this  case  was  a  member  of  the  corpora* 
tion,  and  therefore  could  not  sue  them ;  a  member  of 
a  corporation  is,  for  this  purpose,  as  distinct  from  the 
corporate  body  as  any  third  person."  If  that  be  so  with 
regard  to  a  contract,  it  must  equally  be  so  with  reference 
to  notice  or  knowledge.  The  case  of  Steward,  Public 
OflScer  of  the  East  of  England  Bank  v.  Dunn,  Public 
Officer  of  the  Southern  District  Banking  Company  (a), 
is  more  immediately  applicable.  There,  in  an  action  by 
one  banking  company  agaiiist  another,  it  was  sought  to 
affect  the  plaintiff  with  notice  of  a  fact,  by  reason  of  its 
being  known  to  two  individuals  who  were  members  of 
both  com))anies :  and  Parke,  B.,  said :  "  It  is  argued 
that  two  members  of  the  plaintiff's  company  knew  of 
this  r^ulation.  I  am  inclined  to  think,  however,  that 
this  objection  is  removed  by  the  I  &  2  Vict.  c.  96* 
Since  that  act,  a  company  of  this  kind  is  in  the  nature 
of  a  corporation,  not  an  ordinary  copartnership  suing 
jointly ;  so  that  notice  to  one  of  its  members  is  not 
notice  to  all."  The  cases  of  Duncan  v.  Chatnberlai/ne  (b) 
and  Ex  parte  Thomas,  in  re  Styan  (c),  may  be  relied  on 
for  the  defendant.  The  doctrine  of  those  coses,  how- 
ever, .underwent  consideration,  and  was  virtually  over- 
ruled, by  the  Vice-Chancellor,  in  Thompson  v.  Speirs  (d), 
where  the  question  arose  upon  the  effect  of  an  assign- 
ment of  a  policy  in  the  Equitable  Assurance  Company, 
without  notice,  with  reference  to  the  72nd  section  of  the 
6  G.  4.  c.  16.  All  the  inconveniences  pointed  out  in 
that  case  would  result  here  from  holding  that  a  notice  to 
Dixon  operated  as  notice  to  the  bauk.     The  doctrine  of 
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(o)  12  3f.^  W.655. 
(6)  11  Simons,  123. 
(c)  1  Turn.  6^  Ph.  105. 


(rf)  U  Law  */.,      A'.    5., 
Chancery^  p.  453. 
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]846«  appropriatioO)  derived  from  Clenfion^s  case(a)»  cannot 
apply,  unless  the  bank  be  fixed  with  notice  or  knowledge 
of  the  alteration  in  the  firm. 

BjfleSy  Serjt.  (with  whom  was  Tomlimon)^  for  the  de- 
fendant.    It  appears  from  the  case,  that,  in  February^ 
1840,  when  the  account  was  opened  by  Grantham^  Page^ 
&  Co.  with  the  bank,  there  existed  in  Liverpool  three 
firms  trading  under  the  respective  names  of  GratUJiam^ 
Page^   &  Co.,   John  Grantham  &   Co.,  and  Page  & 
Grantham  ;  the  first  consisting  of  Page  (the  defendant), 
and    Grantham^   Mather^   and  Dixon;  the   second,   of 
Grantham^  Mather^  and  Dixon;  the  third,  of  the  de- 
fendant Page  and  Grantham  only.     In  January ^  1842, 
an  arrangement  was  come  to  which  clearly  operated  a 
dissolution   of  the  firm   of  Grantham^   Poge^  &  Ca, 
inter  se.     The  main  question  for  the  consideration  of 
the  court  is,  whether  the  bank  had  notice,  actual  or 
constructive,  of  that  dissolution,  so  as  to  discharge  the 
defendant  in  respect  of  advances  subsequently  made. 
There  may  be  some  difficulty  in  saying  that  there  was 
actual  notice ;  but  it  is  submitted  that  the  circumstance 
of  Dixofij  one  of  the  members  of  the  firm  of  Grantham^ 
Pagef  &  Co.,  being  also  a  partner  in  the  bank,  and 
one  of  its  directors,  at  all  events  fixes  them  with  con- 
structive notice,  upon  the  authority  of  Dunn  v.  Chamber^ 
Uyne^  which  is  not  afiected  by  the  subsequent  case  of 
Thompson  v.  Speirs.     The  fact  of  the  real  plaintiffs  here 
being  a  joint-stock  bank,  makes  no  difference  in  this 
respect ;  the  operation  of  the  statutes  1  &  2  Fict.  c.  96., 
and  5  in  6  Vict,  c,  85.,  being,  not  to  make  these  co- 
partnerships  bodies  corporate,  but   merely   to   enable 
them  to  sue  and  be  sued  by  and  in  the  name  of  an  in- 
dividual, so  as  to  obviate  the  necessity  of  having  recourse 

(a)  1  JIf ertv.  604. 


k. 
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to  difficult  and  expensive  proceedings  in  a  court  of        1846. 

equity.     HiU  v.    TTie  Manchester  and  Salford  Water'        

work  Contpamfj  and  Dunston  v.  The  Imperial  Gas^Lighi  Bowles 
and  Coke  Company^  were  both  cases  of  corporations  Paoe. 
actiog  under  seal.  In  those  cases,  it  could  no  more  be 
said  that  the  whole  body  was  affected  by  notice  to  one 
of  its  members,  than  it  could  be  that  the  Bank  of 
En^and  is  bound  by  a  notice  to  one  who  is  a  holder  of 
bank  stock.  And  the  opinion  expressed  by  Parke ,  B., 
m  SteVDord  v.  Dunn  is  a  mere  obiter  dictum^  applicable 
to  a  state  of  &cts  falluig  far  short  of  those  of  the  present 
case.  If  notice  to  an  individual  member  of  the  co- 
partnership will  not  suffice,  it  follows  that  a  notice  to 
nine  hundred  and  ninety-nine,  the  whole  company  con- 
sisting  of  one  thousand^  would  be  equally  ineffectual. 
Bat,  if  notice  to  a  member  is  not  enough,  surely  notice 
to  a  director  must  bind  the  copartnership.  Notice  to 
the  manager  would  confessedly  have  sufficed ;  and,  ac- 
cording to  Mayhem  v.  Eames  (a),  notice  to  a  principal  is 
notice  to  his  agent.  It  was  the  duty  of  Dixon^  who 
knew  that  Page  had  been  released  from  responsibility 
for  the  engagements  of  the  firm  of  which  he  had 
been  a  member,  to  communicate  that  fact  to  the  other 
members  of  the  board.  Assuming,  then,  that  the 
bank  bad  either  actual  or  constructive  notice  of  the 
dissolution  of  the  partnership  of  Grantham^  Pctg^>  & 
Co.,  on  the  6th  of  January^  1842,  it  is  quite  clear, 
according  to  the  doctrine  of  Claytoris  case  (&),  that 
Page  is  entitled  to  say  that  the  balance  then  due  to  the 
bank  has  been  liquidated  by  the  subsequent  payments 
made  to  them.  In  Simson  v.  Ingham  (c),  Bayley^  J., 
»ays :  *^  The  general  rule  is,  that  the  party  who  pays 
money  has  a  right  to  apply  that  payment  as  he  thinks 
fit.     If  there  are  several  debts  due  from  him,  he  has  a 

(a)  SB.S^  C.  601.,  5  D.^  (c)  S  B.  S^  C.  65.,   S  D.  &i 

R.  484.,  1  C.  Si  P.  550.  R.  249- 

(6)  1  Meriv.  604. 
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1846.  right  to  mj  to  which  of  those  debts  the  psyoieiit  shall 
be  applied.  If  he  does  not  make  a  specific  application 
at  the  time  of  pajment,  then  the  right  of  application 


Pa«&  generally  derolres  on  the  partj  who  rcceires  the  dkhmj. 
But  there  is  a  third  rule*  tiz.,  that,  where  one  of  seTeral 
partners  dies,  and  the  partnership  is  in  debt,  and  the 
surriTing  partners  cootinoe  their  dealings  with  a  par- 
ti<nilar  creditor,  and  the  latter  joins  the  transactions  of 
the  old  and  the  new  firm  in  one  entire  account,  then 
the  payments  made  from  time  to  time  bj  the  sunriving 
partners,  most  be  applied  to  the  old  debt."  And  that 
rule  was  adopted  bj  this  court  in  the  subsequent  case 
of  SmiiA  T.  ffiglfy(a).  There,  /T.  and  T^  partners, 
were  indebted  to  the  plaintifi*:  after  the  dissolution 
of  the  partnership,  T,  also  became  indebted  on  hb 
separate  account  to  the  plaintiff:  and  it  was  held,  that, 
ill  the  absence  of  any  specific  appropriation  bj  either 
party,  payments  made  by  T.  after  the  dissolution  must 
go  in  reduction  of  the  entire  account,  and  consequently 
roust  discharge  the  earlier  items. 

ChanncUj  Seijt.,  was  heard  in  reply. 

Cur*  adv.  vulf. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

This  was  an  action  of  assumpsit,  brought  to  recover 
the  balance  of  a  banking  account.  The  declaration 
contained  counts  for  work  and  labour  and  commission, 
and  the  money  counts.  The  defendant  pleaded— first, 
non  assumpsit  —  secondly,  payment  —  thirdly,  that  the 
defendant  was  sued  as  one  of  a  copartnership  trading 
under  the  name  of  Grantham^  Page,  &  Co.,  consisting 
of  the  defendant,  John  Grantham^  John  Philips  Mather^ 

(a)  3  M.  ^  Scott,  174. 
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and  William  Dixon^  and  that  the  said  copartnership 
had  a  set-off  against  the  banking  company  —  fourthly, 
that  the  defendant  retired  from  the  said  copartnership^ 
which  was  thenceforth  carried  on  under  the  firm  of 
Jolm  Grantham  &  Co.,  and  that  there  was  an  agree- 
ment between  all  the  members  of  the  firm  of  Grantham^ 
Poge,  &  Co.)  and  the  banking  company,  that  the  bank* 
ing  company  should  accept  the  firm  of  Join  Grantham 
&  Co.,  as  their  debtors  for  the  sum  due  from  Granthamf 
Page^  &  Co.,  and  exonerate  and  discharge  the  defendant 
from  all  liability  for  such  sum,  and  that  such  agreement 
was  performed — fifthly,  as  to  3177/.  6s.  4£/.,  accord  and 
satisfaction  by  the  delivery  of  two  bills  of  exchange 
amounting  to  that  sum.  The  replication  joined  issue 
on  the  first  plea,  traversed  the  second  and  third,  denied 
tlie  agreement  and  the  performance  of  it  mentioned  in 
the  fourth  plea,  and  also  the  agreement  to  accept,  and 
the  receipt  of  the  bills  mentioned  in  the  last  plea« 

The  case  came  on  to  be  tried  before  me  at  the  sittings 
in  London  after  Hilary  term,  1844,  when  it  was  agreed 
between  the  parties  that  no  question  should  be  sub- 
mitted to  the  jury,  but  that  the  facts  should  be  stated 
in  a  special  case  for  the  opinion  of  the  court,  and  that 
the  court  should  have  power  to  draw  any  inference 
which  a  jury  might  have  drawn,  and  should  direct  how 
the  verdict   should  be  entered  on   the  several   issues 
joined.     The  case  was  argued  before  us  during  the  last 
term;  and  the  court  took  time  to  consider  the  several 
|x>ints  which  were  then  discussed.     The  principal  ques- 
tion in  the  case  was, — whether  the  banking  company  had 
either  actual  or  constructive  notice  o(  Page's  withdrawal 
from  the  firm  of  Granthanii  Page,  &  Co.,  before  the 
debt  now  sought  to  be  recovered  was  contracted.     We 
think  it  clear  that  the  facts  stated  in  the  case  do  not 
warrant  the  inference  that  the  banking  company  actually 
knew  of  the  dissolution  of  partnership  between  Page 


1846. 

POWLBS 

V. 

Page. 


M  TBtXHfm  TE&X, 

li4fL        and  hk  eopftrouarsr  andr  indecdr  it  wwb  IiacdFf 

tended  by  my  brntfaer  .%£»  that  fodt  st  intiercnoe 
could  fiurty  be  drawn.  But  his  auin  rnggaayat  wm, 
thaZf  sm  DLeamy  one  of  cfae  iirni  of  Groidax,  P^SCr  & 
C4U,  was  a  siurdioider  m  die  Lgacpaal  baoky  wfaat  he 
knew  ouigt,  m  poiitt  of  law,  be  caosdacd  as  known  to 
the  banking  eoaugmsf.  Ic  bas  beea  faebi  dwt  oocke  to 
cbe  pruicx{ial  is  nadce  a>  die  acantr  bccHBe  k  is  the 
doty  of  the  prindpai  Go  give  nodceOE»fcBfr agent:  Ifayirw 
▼.  Etama,  {a)  In  like  manner,  ootxce  to  tfce  Bank  of 
Em^amd  rn  Londamj  has  been  heid  tti  opcnfee  as  notice 
to  their  branch  bank^;  at  all  eTaiC%  finoaa  the  time 
when  infermaeioa  of  it  cocdd  be  trarewnitrrd  to  them : 
WiUis  T.  The  Bank  ef  EMglamL  {d)  Bat  those  cases 
are  obrioosly  dlstineaisfaable  from  the  present:  the 
hanking  company  and  its  indiTidnal  shareholders  can- 
not be  considered  as  bearing  the  refaitioQ  to  each  other 
of  principal  and  agents^  The  cases  of  Portkome  r. 
Parker  [e)  and  Jaamd  t.  French  'd]  bear  a  greater  re- 
semblance to  the  present;  for.  in  thotse  cases,  it  was 
held,  that,  where  a  firm  consists  of  several  persons, 
the  knowledge  of  one  is  the  knowledge  of  alL  And, 
^nch  being  the  established  rule  of  law,  the  real  question 
in  this  case  is,  whether  Dixon  is  or  is  not  to  be  consi- 
dered as  a  member  of  an  ordinary  banking  copartner- 
ship; for,  if  he  is,  the  knowledge  aoqaired  by  him  in 
the  firm  of  Grantham^  P^^j  &  Co^  would  be  binding 
upon  him  and  his  copartners  in  the  banking  concern, 
and  they  could  not  sue  Page  for  a  debt  contracted  by 
Granthamj  Page^  &  Ca,  after  Dixon  knew  that  he,  Page^ 
had  withdrawn  from  that  firm.  But  we  are  of  opinion 
that  a  joint-stock  banking  company,  established  under  the 

(a)  S  B.i^  C.  601.,  5D.if  (<r)  1  Campb.  82. 

M.  484.,  \  CSf  P.  550.  (rf)  12  East,  SIJ.    And  see 

(fr)  ^Ad.SfE.2l.,  5N.6i  Gordon  v.    EilU,  7  M.  6f  G. 

M.  478.  607.,  8  Scoit,  N.  R.  290. 
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provisions  of  the  7  G.  4.  r.  46.  and  1  &  2  f7c/.  r.  96.,        1846. 

and  suing  in  the  name  of  a  public  officer,  is  not  to  be        

considered  as  an  ordinary  copartnership)  but  a  quasi  Powles 
corporate  body,  and  that  such  joint-stock  company  is  Page. 
not  affected  by  that  which  may  be  known  to  any  indi- 
vidual shareholder.  The  public  officer  represents  a 
fluctuating  body,  and  sues  for  the  existing  body  of 
shareholders,  who  may  be  different  persons  from  those 
who  were  so  at  the  time  when  the  cause  of  action  ac- 
crued. And  this  opinion  is  confirmed  by  what  fell 
from  Mr.  Baron  Parke  in  Stea>ard  v.  Dunn  (a),  although 
it  was  unnecessary  to  decide  the  point  in  that  case.  It 
was  pressed  upon  us,  in  the  course  of  the  argument, 
that,  even  assuming  that  to  be  the  law  in  general,  yet, 
as  Dixon  was  a  member  of  the  board  of  directors,  the 
company  must  be  affected  by  that  which  was  known  to 
him :  but,  as  the  case  states  that  he  had  not,  as  a  direc- 
tor, any  management  of,  or  interference  in,  the  banking 
accounts,  we  think  that  the  circumstance  of  his  being  a 
director  makes  no  difference  in  this  respect. 

The  plaintiff,  then,  is  entitled  to  a  verdict  upon  the 
first  issue,  on  non  assumpsit ;  and,  as  it  appears  to  us 
that  the  facts  stated  do  not  make  out  any  of  the  defend- 
ant's special  pleas,  —  as  to  which,  indeed,  no  argument 
was  offered  before  us,  —  the  verdict  must  be  entered 
generally  for  the  plaintiff,  for  the  balance  sought  to  be 
recovered. 

Postea  to  the  plaintiff,  {b) 

(a)  12  M. Sf  W.6&k  "  Sinoe  not  notice  to  aU."  8.  C.  1  Dowi. 

thit  act,  a  company  of  this  kind  ^  L,  642.  649« 
ii  in  the  nature  of  a  corpora-  (6)  And    see    Edwards    v. 

tion,  not  an  ordinary  copartner-  The  Grand  Junction  Raiiway 

ihip   fuing   jointly ;    so    that  Company,    1  Mylne  (5f   Cratg^ 

notice  to  one  of  its  members  is  650.  659* 


32 


TRINITY  TERM 


l8+e. 


Pott  and  Others,  Assignees  of  Weatherby  and 
Others,  Bankrupts,  v.  Eyton  and  Jones. 

A  SSUMPSIT  for  money  paid  &c.  by  the  bankrupts 

before  their  bankruptcy.      The   defendant    Jones 

suffered  judgment    by   default ;    the    defendant   Ej/ton 

pleaded  non  assumpsit,  and  several  special  pleas,  which 

it  is  unnecessary  to  notice. 

At  the  trial  before  Tindaly  C.  J.,  at  the  silting?  in 

third  persons,  j^^j^^^  j^p^g^  last  Michaelmas  term,  it  appeared,  that,  in 

on  the  ground  '         ' ' 

of  those  pro-     1828,  the  defendant  Ej/(on  was  concerned  in  a  colliery 

at  Mosij/Uf  in  Flintshire;  and  an  agreement  was  entered 

into  between  him  and  Jones  for  opening  a  tally  shop  at 

Mostyn  Quay  (not  far  from  the  colliery),  principally  wilh 


May  22. 

One  who 
takes  a  share 
of  the  profits, 
as  such,  of  a 
trading  con- 
cern, thereby 
becomes  a 
partner  as  to 


fits  forming  a 
portion  of  the 
fund  upon 
which  credi- 
tors have  a 
right  to  rely  for  payment. 

Yet  the  receipt  of  a  percentage  upon  the  gross  amount  of  sales  made  to  certain 
customers,  by  the  person  who  recommended  such  customers,  does  not  constitute 
him  a  partner  as  against  ihird  persons. 

A,,  who  was  concerned  in  a  colliery,  in  the  year  1830,  built  and  stocked 
a  general  shop  in  its  neighbourhood,  for  the  purpose  of  supplying  goods  to  the 
workpeople,  placing  B.  there  to  conduct  the  business ;  A.  receiving  for  his  own 
use  7  per  cent,  upon  the  amount  of  the  gross  sales  made  to  the  miners ;  and 
B.  taking  all  the  rest  of  the  profits  of  the  concern,  from  whatever  source  de- 
rived. A.'s  name  appeared  over  the  shop-door,  and  in  the  excise  licences ;  and, 
down  to  the  year  1834,  all  the  goods  supplied  to  the  shop  were  purchased  and 
paid  for  by  or  in  the  name  of  A,  In  that  year  it  was  agreed  between  A,  and  B., 
that  the  latter  should  thenceforward  buy  all  goods  that  were  required  for  the  shop, 
and  that  the  former  should  receive  only  5  per  cent,  upon  the  amount  of  sales  to 
the  miners.  After  this  new  arrangement  had  been  come  to,  B,,  who  had  several 
other  shops,  opened  an  account  with  a  bank  at  Holywell,  and,  on  the  failure  of 
the  bank  in  ISSQ,  there  was  a  balance  due  to  the  bankers  on  that  account  ex- 
ceeding 2000/.  There  was  no  evidence  to  shew  that  credit  was  in  fact  given 
to  A,  by  the  bank,  or  that  they  were  aware  that  his  name  had  been  placed  over 
the  shop  door,  or  that  they  supposed  him  to  be  a  partner  at  the  time  the 
debt  was  contracted. 

In  au  action  by  the  assignees  of  the  bankers  against  A,  and  B.,  to  recover  the 
balance,  the  jury  having  negatived  the  existence  of  an  actual  partnership  between 
A.  and  B.,  or  that  A*  had,  with  his  own  permission,  been  held  out  as  a  partner, 
the  court  refused  to  disturb  the  verdict. 
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t  view  of  supplying  goods  to  the  workmen  at  the  colliery.        1 846. 
Eyton  built  the  shop,  and  his  name  was  placed  over  tho       ■ 
door ;  licences  to  sell  tea,  &c.,  were  taken  out  in  his         ^^*" 
name ;  and  the  invoices  for  goods  that  were  supplied  to       Eyton. 
the  shop,  were  made  out  in  EytorCs  name,  who  paid  for 
the  same.     Jones  managed  the  shop.     The  workmen  at 
Eyton^s  colliery  were  supplied  with  goods  from  it,  for 
which  they  settled  at  the  colliery  when  their  wages  were 
paid,  until   the   truck  system  was  abolished  in   1831. 
From  that  time  EytorCs  workmen  made  their  payments  at 
the  shop,  once  a  fortnight.     Jonez  paid  over  to  Eyton  the 
principal  part  of  the  money  taken  at  the  shop,  as  he  paid 
for  the  goods,  but  reserved  sufficient  for  such  small  pay- 
ments as  were  usually  made  at  the  shop.    Eyton  received 
for  his  own  use  1L  per  cent,  on  the  amount  of  all  sales  to 
his  workmen  ;  and  Jones  had  all  the  rest  of  the  profits 
of  the  concern,  from  whatever  source  derived.    In  1 8S4<, 
a  change  was  made  in  the  arrangements  between  Eyton 
and  Jones,     The  latter  was  thenceforth  to  buy  in  his 
own  name  all  goods  supplied  to  the  shop,  and  receive 
payment  for  all  goods  sold  ;  and  Eyton  was  to  receive 
5L  per  cent.j  instead  of  7/.  per  cent.j  on  the  amount  of 
sales  to  his  workmen.     Eyton  objected  to  his  name  re- 
maining over  the  door ;  but  Jones  said,  that,  if  he  was 
not  allowed  to  retain  it,  he  could  not  pay  the  51.  percent,; 
and  the  name  remained  over  the  door  till  October^  1840, 
when  a  (ire  occurred,  which  put  an  end  to  the  business. 
In  1834,  vihen' Jones  began  to  buy  goods,  he  opened  an 
account  with  the  bankrupts,  who  were  bankers  at  Holy-- 
'xell.     The  bank  failed  in  1839,  and  at  that  time  there 
was  a  balance  exceeding  2000/.  due  to  it  on  that  account. 
Besides  the   shop  at  Mostyn  Quoyy  Jones^  after   1834, 
opened  three  others  at  other  places,  which  he  carried 
OQ  in  his  own  name,  and  on  his  own  account;  and  he 
supplied  them  with  goods  from  the  shop  nt  Mostyn  Qtiay, 
There  was  no  evidence  to  shew  that  credit  was  in 
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1846.  bet  giren  to  Ea^Um  br  the  bankers,  or  that  tbej  kiiev 
that  bis  name  had  appeared  OTer  the  door  of  the  shop  at 
Mosijfn  Quay^  or  io  the  licences,  or  thai  they  erer  sop- 
posed  him  to  be  a  partner.  Two  indhidnals  were  in 
court  who  had  been  in  the  employ  of  the  bank  daring 
the  cnrrency  of  the  acooont,  the  one  as  manager,  the 
other  as  cleric ;  bat  they  were  not  called  as  witnesses, 
the  plaintiffs  resting  their  case  solely  opon  the  endence 
of  Janet, 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  they 
were  entitled  to  recover  against  E^om  the  balance  doe  to 
the  bankrupts  at  the  time  of  their  bankruptcy,  on  the 
groimd  that  he  was  either  an  actual  partner  with  Jones 
in  the  shop  at  Mostyn  Qyaj^  by  takii^  a  share  of  the 
proceeds,  or  had  been  so  held  out  as  a  partner,  with  hb 
own  permission,  as  to  enable  Jones  to  pledge  his  credit. 

The  learned  judge  left  it  to  the  jury  to  say  —  first, 
whether  there  had  been  a  sharing  of  profit  and  loss  be- 
tween Eyion  and  Jones  after  the  account  was  opened 
with  the  bank  in  1834,  so  as  to  constitute  an  actual 
partnership  between  them;  secondly,  whether  Eyion 
had  been,  by  his  own  permission,  held  out  as  a  partner, 
and  his  credit  pledged  to  the  bank. 

The  jury,  answering  both  these  questions  in  the  n^a- 
tive,  returned  a  Terdict  for  the  defendants. 

Sir  T.  Wilde,  SerjL,  in  Hilary  term  last,  obtained  a 
rule  nisi  for  n  new  trial,  on  the  ground  that  the  verdict 
was  against  the  evidence. 

CAannellj  Seijt.,  in  Easier  term,  shewed  cause.  Tlie 
defendant  Eyion  had  no  such  direct  interest  in  the  pro- 
ceeds of  the  trade,  as  to  make  him  liable  as  a  partner 
with  Jones.     In  Ex  parte  Hamper,  Lord  Eidon  says  (a) : 

(a)  17  VtM.  404.  412. 
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^  It  is  clearly  settled,  —  though  I  regret  it,  —  that,  if  a  1846. 
man  stipulates  that,  as  the  reward  of  his  labour,  he 
shall  have,  not  a  specific  interest  in  the  business,  but  a 
given  sum  of  money,  even  in  proportion  to  a  given 
quantum  of  the  profits,  that  will  not  make  him  a  partner." 
[Erle^  J.,  Lord  £Mloii  there  draws  a  distinction  between 
a  payment  of  a  fixed  sum  and  a  percentage:  he  goes  on 
—  ^  Bot,  if  he  agrees  for  a  part  of  the  profits,  as  sucA, 
giving  him  a  right  to  an  account — though  having  no  pro- 
perty in  the  capital — he  is,  as  to  third  persons,  a  partner ; 
and,  in  a  question  with  third  persons,  no  stipulation  can 
protect  him  from  loss."]  Eyton  had  no  participation  in 
the  profits,  as  such.  But,  in  consideration  of  his  ad- 
vancing money  to  set  the  concern  going,  and  of  his  sup- 
posed influence  over  the  workpeople  at  the  mine,  it  was 
agreed  that  he  should  receive,  at  first  7/.  per  cent.^  and 
afterwards  5L  per  cent^  upon  the  gross  sales  to  them. 
Before  the  opening  of  the  account  with  the  bankrupts, 
in  ISS^i  an  important  change  took  place  in  the  arrange* 
ments  between  Eyton  and  Jones.  The  goods  were  no 
longer  purchased  for  the  shop  at  Mosiyn  Quay  by  Eyton^ 
but  were  purchased  and  paid  for  by  Jones  in  his  own 
name.  [Erle^  J.  Was  the  banking  account  a  separate 
account  for  the  shop  at  Mosiyn  Quay  ?  or  was  it  a  general 
account  kept  by  Jones  for  the  various  shops  opened  by 
him?]  That  did  not  distinctly  appear.  [£r/^,  J.  In 
order  to  charge  Eyton  in  respect  of  a  participation  of 
profits,  it  should  have  been  shewn,  affirmatively,  that 
credit  was  given  to  that  concern  in  the  profits  of  which 
be  was  to  share.] 

Sir  7.  fVilde^  Serjt.  (with  whom  was  Archbold)^  in 
support  of  the  rule.  The  efiect  of  the  agreement  be- 
tween Eyian  and  Jones  was,  to  constitute  a  partner- 
ship between  them,  quoad  third  persons  having  deal- 
ings with  the  concern   at  Mostyti  Quay.     The  facts 
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1846.  proved  bring  the  case  precisely  within  Wattgh  v. 
Carver,  {a)  There,  A.  and  B.y  ship-ngents  at  dif- 
ferent ports,  entered  into  an  agreement  to  share,  in 

EvTOK.  certain  proportions,  the  profits  of  their  respective  com- 
missions, and  the  discount  on  the  bills  of  tradesmen 
employed  by  tliem  in  repairing  the  ships  consigned  to 
them,  &C.:  and  it  was  held,  that,  by  this  agreement, 
they  became  liable  to  all  persons  with  whom  either 
contracted  as  such  agent,  though  the  agreement  pro- 
vided that  neither  should  be  answerable  for  the  acts 
or  losses  of  the  other,  but  each  only  for  his  own. 
Eyre^  C.  J.,  there  says :  *^  A  case  may  be  stated,  in 
which  it  is  the  clear  sense  of  the  parties  to  the  contract, 
that  they  shall  not  be  partners ;  that  A.  is  to  contribute 
neither  labour  nor  money,  and,  to  go  still  further,  not 
to  receive  any  profits.  But,  if  he  will  lend  his  name  as 
a  partner,  he  becomes,  as  against  all  the  rest  of  the 
world,  a  partner;  not  upon  the  ground  of  the  real  trans- 
action between  them,  but  upon  the  principles  of  general 
policy,  to  prevent  the  frauds  to  which  creditors  would 
be  liable,  if  they  were  to  suppose  that  they  lend  their 
money  upon  the  apparent  credit  of  three  or  four  per- 
sons, when  in  fact  they  lent  it  only  to  two  of  them, 
to  whom,  without  the  others,  they  would  have  lent 
nothing."  And,  referring  to  Grace  v.  Smith  (ft),  the 
learned  judge  says :  **  He  who  takes  a  moiety  of  all  the 
profits  indefinitely,  shall,  by  operation  of  law,  be  made 
liable  to  losses,  if  losses  arise,  upon  the  principle  that, 
by  taking  a  part  of  the  profits,  he  takes  from  the 
creditors  a  part  of  that  fund  which  is  the  proper  security 
to  them  for  the  payment  of  their  debts."  EytorCs  par- 
ticipation in  the  profits,  —  according  to  the  doctrine  of 
Lord  Eldon  in  Ex  parte  Hamper, — clearly  rendered  him 
liable  as  a  partner.    His  lordship  there  says  (c) :  *^  The 


I 


a)  2  ff.Bla.  285.  (c)  17  Fes.  404. 

b)  2  JF.  Bla.  99S. 
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question   whether  the  joint  commission  can  be  8up«        1846. 

ported,  turns  upon  two  or  three  circumstances;  first,       

whether  Thomas  and  Rogers  were  partners;  not  upon  ^^'^^ 
the  present  state  of  the  agreement  between  them;  as  Eyton* 
they  may  clearly  agree  that  all  the  property  which  is 
the  subject  of  that  agreement  shall  be  the  property  of 
one  exclusively,  but  that  the  other  shall  participate  in 
the  profit  arising  from  it.  The  cases  have  gone  further 
to  this  nicety — upon  a  distinction  so  thin  that  I  cannot 
state  it  as  established  upon  due  consideration,  —  that,  if 
a  trader  agrees  to  pay  another  person  for  his  labour  in 
the  concern  a  sum  of  money,  even  in  proportion  to  the 
profits,  equal  to  a  certain  share,  that  will  not  make  him 
a  partner ;  but,  if  he  has  a  specific  interest  in  the  profits 
themselves,  as  profits,  he  is  a  partner/  Here,  the  de- 
fendant Eyton  had  a  specific  interest  in  the  profits.  The 
facts  are  simple.  The  shop  at  Moslyn  Quay  was  built 
and  stocked  by  Etfion^  whose  name  was  inserted  in  the 
excise  licences,  and  appeared  over  the  shop-doon  The 
business  was  to  be  conducted  by  Jones^  he  paying  to 
Ei/ton  7  per  cent,  originally,  and  afterwards  5  per  cent,^ 
upon  the  sales  to  the  work-people  employed  at  a  mine 
in  which  Eyton  was  interested.  Down  to  the  year 
1834,  the  goods  that  were  sold  at  the  shop  were  either 
sent  there  from  another  shop  belonging  to  Eyton^  or 
were  purchased  and  paid  for  by  Eyton.  Down  to  this 
period,  at  all  events,  there  clearly  was  such  a  division 
of  profits  between  Eyton  and  Jones  as  to  constitute 
them  partners ;  and  their  relative  position  was  not  al- 
tered by  any  thing  that  occurred  subsequently.  On  the 
failure  of  the  bank  in  1839,  Eyton  furnished  money  for 
the  purpose  of  opening  an  account  with  another  bank ; 
and,  when  the  fire  happened  in  October^  1840,  Eytofi 
took  the  whole  of  the  property  that  remained  on  the 
premises  unconsumed,  and  agreed  to  pay  \he  debts. 
hfton^s  liability  to  be  charged  as  a  partner  with  the 
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1S46L  dcfac  doe  to  die  bank,  is  wiwilj  iindi  rtf H  bj  Jamei% 
«— — '  jpproprifldoo  of  psrt  of  the  goods  to  the  other  shopc, 
'*"  in  which  Egtam,  had  no  iotercst.  \Ejrit,  J.  refieiTcd  to 
%^tYmu  HsmUofme  t.  Ahtti^  («},  whefe  it  was  heU  that  the  resi- 
deat  agent  appoinced  hj  thecfirecton  €if  a  miniiigoDiii- 
fMnj  tonanage  the  aniiey  has  boC  an  ii^a^M  anthoriftjr 
from  the  shareholders  of  the  nanuam,  to  borrow  mooe? 
■poo  their  credir  in  order  to  paj  the  arrears  of  wages 
doe  to  the  Uboorcrs  in  the  budb,  who  have  obtained  war- 
rants of  distress  opon  the  aiarrriah  behiaging  thereto, 
ior  the  saftsfcctioQ  €if  soch  arrears — nor  in  the  case  of 
any  other  necessitj^  howeier  pressing.]  That  is  alto- 
gether distingoishaUe  firom  the  caae  of  partners,  who 
have  a  general  antfaoritj  to  open  a  banking  accoanL 
{CcbmoMj  J.  The  openii^  of  a  banking  accoant  does 
not  necessarily  imply  that  there  was  a  loan  of  money 
by  the  bank.]  It  is  by  no  means  a  departnre  from  the 
nsnal  ooorse  of  dealing. 

CuTm  adv.  vidL 

TixDAL,  C.  J^  now  delirered  the  judgmoit  of  the 
coort  —  recapitniatii^  the  GKts  (a/  suprdy  pp.  32,  33.). 

On  this  state  of  facts,  it  was  contended  fiir  the  plain- 
tifl^,  that  they  were  entided  to  recorer  the  balance 
against  R^Um^  as  baring  been  in  partnership  with  Janes. 
I  left  it  to  the  jary  to  say  whether  there  was  a  sharing 
of  profit  and  loss  between  E^ian  and  Jomes  after  the 
account  was  opened ;  and,  if  not,  whether  Eyton  was,  by 
his  own  permission,  held  out  as  a  partner,  and  credit 
giren  to  him  by  the  bankrupts.  The  jury  answered  both 
questions  in  the  n^ative,  and  returned  a  rerdict  for  the 
defendant  In  Hilary  term,  a  rule  nisi  for  a  new  trial, 
on  gthe  round  that  the  rerdict  was  against  the  evidence, 
was  granted ;  which  rule  in  the  course  of  the  last  term 

(a)  1  M.S^W.505.     And  wee  RUMU  T.  Bemxeity  po9i,  7.7 
1847,  ace. 
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was  Tally  argued.    Our  jadgment  was  deferred,  in  order        1846. 

that  we  might  carefully  examine  the  evidence  given  at        

the  trial ;  and,  having  done  so,  we  cannot  find  any         ^^^^^ 
ground  for  disturbing  the  verdict.  Emm. 

There  was  no  evidence  to  shew  that  credit  was  in 
&ct  given  to  Eyion,  or  that  the  bankers  knew  that  his 
name  was  over  the  door  of  the  shop  at  Mostyn  Qnay^ 
or  that  they  supposed  him  to  be  a  partner.  One  person 
who  had  been  manager,  and  another  who  had  been  a 
clerk,  in  the  bank,  were  in  court ;  and,  if  they  could 
have  given  such  evidence,  they  would  no  doubt  have 
been  called  as  witnesses.  We  roust  assume,  therefore, 
that  credit  was  given  to  Jones  alone ;  and,  if  Eylon  is 
to  be  made  liable,  that  must  be  on  the  ground  of  an 
acttml  partnership  between  himself  and  Jones. 

It  was  contended  that  an  actual  partnership  was 
proved ;  for,  that  Et/tonf  by  taking  5/.  per  cent  on  the 
sales  to  his  workmen,  received  a  share  of  the  profits, 
and  was  therefore,  in  point  of  law,  a  partner  as  to  third 
persons.     But  we  are  of  opinion  that  the  taking  of  that 
money  was  not  sufficient  to  make  him  a  partner.    Traders 
become  partners  between  themselves  by  a  mutual  parti- 
cipation of  profit  and  loss :  but,  as  to  third  persons, 
they  are  partners  if  they  share  the  profits  of  a  con- 
cem ;  for,  he  who  receives  a  share  of  the  profits,  re« 
ceiTcs  a  part  of  that  fund  upon  which  the  creditors  of 
the  concern  have  a  right  to  rely  for  payment,  and  is 
therefore  to  be  made  liable  to  losses,  although  he  may 
have  expressly   stipulated  for   exemption  from  them: 
Grace  v.  Smith  {a) ;    JVaugk  v.  Carver.  (J)     But,  in  the 
former  of  those  cases,  Lord  Chief  Justice  De  Grey,  after 
liying  down  the  rule  of  law  in  the  terms  which  I  have 
mentioned,  proceeds :  ^*  If  any  one  advances  or  lends 
money  to  a  trader,  it  is  lent  on  his  general  personal 

(a)  2  W.  Bla.  998.  (6)  2  H.  Bla.  2S5. 
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1846.        security.     It  is  no  specific  lien  upon  the  profits  of  the 
trade ;  and  yet  the  lender  is  generally  interested  in  those 
profits ;  he  relies  on  them  for  repayment."   Afterwards, 
he  says :  *'  I  think  the  true  criterion  is,  to  inquire  whe- 
ther Smith  agreed  to  share  the  profits  of  the  trade  with 
Robinson^  or  whetlier  he  only  relied  on  those  profits  as 
a    fund  of   payment  —  a   distinction    not  more   nice 
than   usually  occurs  in  questions  of  trade   and  usury. 
The  jury  have  said  that  this  is  not  payable  out  of  the 
profits."     So,  in  the  present  case,  the  jury  have  said 
there  was  no  agreement  to  share  the  profits.     This  dis- 
tinction has  been  recognized  in  many  cases ;  of  which  it 
may  suffice  to  mention  Dry  v.  Boswell  {a)  and  Benjamin 
V.  Portetis.  (b)     And  although  in  JB^  parte  Hamper  (c), 
Lord  Eldon  said  the  distinction  was  so  thin  that  he 
could  not  state  it  as  established  upon  due  consideration, 
yet  he  acted  upon  it  in  that  case,  and  again  in  Ex  parte 
Watsoti  {d)y    where  he  said  — "  One  who   receives  a 
salary,  not  charged  upon  profits — according  to  a  known, 
though  nice,  distinction — is  not  by  that  a  partner."    Nor 
does   it  appear   to   make  any   difference  whether   the 
money  is  received  by  way  of  interest  on  money  lent,  or 
wages,  or  salary  as  agent,  or  commission  on  sales.    And 
it  appears  to  us,  that,  in  the  present  case,  the  payment 
to  El/ton  was  in  the  nature  of  commission  on  certain 
sales  supposed  to  be  effected  through  his  influence  over 
his  workmen,  and  was  not  sufficient  to  render  him,  as  a 
matter  of  legal  inference,  liable  as  a  partner;  and  in 
so  far  as  it  was  a  question  of  fact,  it  was  disposed  of  by 
the  jury. 

This  view  of  the  subject  renders  it  unnecessary  to 
consider  whether  Ej/ton,  if  a  partner  in  the  shop  at 


(o)  1  Campb.  829.  (c)  17  Fes.  404. 

(6)  2  H.  Bh.  590*  (rf)  19  Fes.  459. 
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Masfyn  Quay3  would  have  been  liable  on  the  banking        ]  s^6. 

account.  — — 

Upon  the  whole,  we  are  of  opinion  that  the  verdict 


Pott      ! 


WIS  right,  and  that  the  rule  for  a  new  trial  must  be       Etton. 
di^harged. 

Rule  discharged. 


Richard  Henry  Tolson  v.  The  Bishop  of 

Caeusle  and  Others* 


May  25. 


f\UARE  impedit.      The  first  count  stated  that  Sir  The  rules  of 
^  Thomas  Ijomplugh^  Knight,  now  deceased,  in  his  life-  ^*^^  term, 
lime,  to  wit,  on  or  about  {a)  the  19th  of  Marc/if  1625,  n^t  '    'i-  ^ 
was,  or  his  trustees  were  (a),  seised  of  the  advowson  of  actions  of 
the  vicarage  and  parish  church  of  Bridekirkct  otherwise  ^""T^  trnpedit. 
Biydekirkcj  in  the  county  aforesaid,  in  gross  by  itself,  impedit,  the 
as  of  fee  and  of  right;  and  the  said  Sir  Thomas^  being  dedaration^ 
so  seised^  afterwards,  to  wit,  on  the  day  and  year  afore-  eounts,  all 
said,  in  the  time  of  peace,  in  the  time  of  our  late  lord  founded  upon 
K'mg  Jamrs  the  First,  presented  to  the  said  church,  being  ^^  "^r^Jt^' 
tlien  vacant  by  the  death  of  tlie  then  last  incumbent  up  from  dif- 
ihereof,    one  Joseph    ]ViUiamson^  his   clerk,    who   was  ^"f^e^t  pe- 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  ad-  court'refiiscd 
milted,  instituted,  and  inducted  into  the  same ;  and  the  to  put  the 
said  Sir  Thomas^  being  so  seised  as  aforesaid,  afterwards,  P}""^^/® 
and  before  the  24th  of  Junc^  1677  (6),  to  wit,  on  the  7th  upon  which 
fii  Juncj  16S1,  duly  made  and  published  his  last  will  ofthecounte 
and  testament  in  writing,  bearing  date,  to  wit,  the  day  ^|y^ 
and  year  last  aforesaid,  and  signed  by  the  said  Sir 
Thomas  according  to  the  form  of  the  statute  in  such 

fa)  Sic  statute   of  frauds    came   into 

(^)  The  day  on  which  the     operation. 
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1846.        case  made^  and  thereby  gave  and  devised  the  said  ad- 
■  vowson  to  the  use  of  his  brother  George  Lamplugh  and 

ToLBON       j|jg  heirs  male  of  his  body ;  and,  in  default  of  such  issue, 

The  Bishop    ^^  ^^^  "^®  ^^  ^^^  brother  Anthony  Lamplugh  and  the 
of  Cari^ulb.  heirs  male  of  his  body;  and,  in  default  of  such  issue,  to 

the  use  of  his  brother  William  Lamplugh  and  the  heirs 
male  of  his  body ;  and,  in  default  of  such  issue,  to  the 
use  of  his  brother  Ctithbert  Lamplugh  and  the  heirs  male 
of  his  body ;  and,  in  default  of  such  issue,  to  the  use  of 
his  kinsman  and  servant,  Geofge  Lamplugh  and  the 
heirs  male  of  his  body;  and,  in  default  of  such  issue,  to 
the  use  of  his  kinsman  and  servant,  John  Lamplugh^  and 
the  heirs  male  of  his  body ;  and,  in  default  of  such  issue, 
then  to  the  right  heirs  of  the  said  Sir  Thomas  Lamplugh^ 
for  ever ;  and  the  said  Sir  Thomas  afterwards,  to  wit, 
on  the  26th  of  December^  1632,  died  so  seised  of  the 
said  advowson  as  aforesaid,  without  altering  his  said 
will  as  to  his  said  devise  of  the  said  advowson ;  where- 
upon  and  whereby  the  said  George  Ijzmplugh^  the 
brother  of  the  said  Sir  Thomas^  became  and  was  seised 
of  the  said  advowson  as  of  fee  and  right,  by  form  of  the 
gift  aforesaid ;  that  is  to  say,  to  him  and  the  heirs  male 
of  his  body:  and  the  same  George^  being  so  seised 
thereof,  afterwards,  to  wit,  on  or  about  the  22nd  of  No^ 
vember^  1633,  died  so  seised  thereof,  without  any  issue 
male;  whereupon  the  said  Anthony  Lamplugh  became 
and  was  seised  of  the  advowson,  as  of  fee  and  right,  by 
form  of  the  gift  aforesaid ;  that  is  to  say,  to  him  and  the 
heirs  male  of  his  body:  and  the  said  Anthony^  after- 
wards, to  wit,  on  the  1st  of  December ^  1650,  died  so 
seised  as  aforesaid  of  the  said  advowson,  without  any 
issue  male;  whereupon  the  said  William  Lamplugh  be- 
came and  was  seised  of  the  said  advowson,  as  of  fee  and 
right,  by  form  of  the  gift  aforesaid,  that  is  to  say,  to 
him  and  the  heirs  male  of  his  body,  under  the  said  will 
of  the  said  Sir  Thomas  Lamplugh :  and  the  said  William 
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afterwards,  to  wit,  on  the  1st  of  Januafy,  1652,  died  with-        I846. 

out  any  issue  male ;  whereupon  the  said  Cuthbert  Lam^        

fbtgh  became  and  was  seised  of  the  said  advowson,  as       Tolson 
of  fee  and  right,  by  form  of  the  gift  aforesaid,  that  is  to    The  Bishop 
aj,  to  him  and  (he  heirs  male  of  his  body,  by  virtue  of  of  Carlulb. 
the  said  will  of  the  said  Sir  Thom€is  Lamjlugh :  and  the 
nid  Ctdkbert  afterwards,  to  wit,  on  the  1st  oi  January j 
1653,  died  so  seised  as  aforesaid  of  the  said  advowson, 
without  leaving  issue  male ;  whereupon  the  said  George 
Lamphtgkj  the  kinsman  and  servant  of'  the   said   Sir 
ThomaSf  became  and  was  seised  of  the  said  advowson, 
as  of  fee  and  right,  by  form  of  the  gift  aforesaid,  that  is 
lo  say,  to  him  and  the  heirs  male  of  his  body :  and  the 
lasl-nientioned  George  afterwards,  to  wit,  on  the  1st  of 
Msy,  1764,  died  without  issue  male ;  and  the  said  Jokfi 
Lamplugkj  the  kinsman   and  servant  of  the  said   Sir 
TXoiiias,  in  his  will  mentioned,  long  before  the  death 
without  issue  male  of  the  last^mentioned  George  Lam' 
fbtgif  to  wit,  on  the  1st  oi  January ^  1670,  died  without 
isnie  male ;  and,  upon  the  death  of  the  said  Sir  Thomas 
Idtmplnghj  and  during  the  said  several  estates  by  him 
granted,  the  first-mentioned  George  Lamplughy  as  brother 
and  heir  of  the  said  Sir  Thomas  Lamplugh^  became  and 
vas  entitled,  as  of  fee  and  right,  to  the  reversion  of  and 
in  the  said  advowson,  expectant  on  the  determination  of 
the  said  several  estates*tail,  and  afterwards,  during  the 
continuance  of  the  said  estates,  to  wit,  on   the  22nd  of 
Voccmber^  1633,  died  so  entitled;  whereupon  the  said 
Anthony  Lamphsgh,  as  brother  and  heir  of  the  said  Sir 
Thtmasj  became  and  was  entitled,  as  of  fee  and  right,  to 
the  said  reversion  of  and  in  the  said  advowson,  expect- 
ant on  the  determination  of  the  several  estates-tail,  and 
afterwards,  and  during  the  continuance  of  the  said  se- 
Teral  estates-tail,  to  wit,  on  the  1st  oi  December^  1650, 
died  so  entitled  as  aforesaid ;  whereupon  the  said  Wil' 
boa  Lampltighy  as  brother  and  heir  of  the  said  Sir 
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TfcwwTf  fwmi^  jDd  was  cntidiaiy  as  €if  fise  and  rights 
iTj.  die  sud  rsversian  of  jad  ia  t&e  »id  advovsoo,  ex* 


jnd  darm^  die  cnnr  in  nance  of  dbe  ski  leicial  estates^ 
«#  CAflUHft*  tail,  to  v^  oadie  ULoEMam^  I^Sil,  fiod  so  codtled  as 


soo  tatd  keir  of  die  said  99'iaimm,  and  as  heir  of  the 
said  Ser  ThamaSf  brcaoir  and  vas  cndded,  as  €if  feeaod 
fight,  to  die  said  mcniati  id  mad  in  dbe  said  adnnrsoo, 
expectant  oa  the  deternmntioa  of  the  sud  serefal  estates*- 
tail,  aad  afierwards^  and  dnrmg  the  cofifinnaiice  of  the 
said  several  estate^-taily  to  wit,  oa  the  1st  of  Jummuj^ 
1652,  died  so  entitiftl  as  aforesaid ;  wherenpoo  Dorolhf 
Ldimplagkj  and  Framen  LMmph^k,  as  sisters  and  heir 
df  the  last-mentioQed  Jxlkat^  and  as  heir  of  the  said 
Sir  Tkamas,  became  and  were  entitled^  as  of  fee  and 
right,  to  the  said  rerersioo  of  and  in  the  sud  adTOwson, 
expectant  oa   the  determinatioo   of  the  said   serenil 
estates-tail  ;  and  the  said  DorotJky  aftervards;,  and  daring 
the  coDtinoance  of  the  said  sereral  estates-tail,  to  wit, 
on  the  3od  of  &p^<vAfr,  I6S0,  died  so  entitled  as  afore- 
said ;  whereiq)oa  Edwand  Whutatdey^  as  sod  and  heir  of 
the  said  Doroih^  and,  together  with  the  said  Fhmees^  heir 
of  the  said  Sir  TTtoamSy  and  the  said  Frtmces^  became 
and  were,  as  such  heir,  entiUed,  as  of  fee  and  right,  to 
the  said  rerersion  of  and  in  the  said  adTOwsoo,  ex- 
pectant on   the  detennination  of  the  said  estates-tail ; 
and  afterwards,  and  during  the  continuance  of  the  said 
estates- tail,  to  wit,  on  the  2nd  of  Srpitwtber^  1680,  the 
said  Franca  died  so  entitled  as  aforesaid;  whereupon 
Frances  Bullock^  as  daughter  and  heir  of  the  said  Ftances 
Lamplughj  became,  together  with  the  said  Edmund  Win^ 
Stanley 9  as  heir  of  the  said  Sir  ThomaSy  entitled,  as  of 
fee  and  right,  to  the  said  reversion  of  and  in  the  said 
advowson,  expectant  on  the  determination  of  the  said 
estate^Ftail ;    and  the  said  Edmund  IVinsiamUy  after- 
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wardsy  and  during  the  continuance  of  the  said  estates-        1846« 

tail,  to  wit,  on  the  2nd  of  September^  I68O9  died  so  en-       

tided  as  aforesaid  ;  whereupon  the  said  Frances  Bullock,       ToLaoK 
as  heir  of  the  said  Sir  Thomas^  became  and  was  entitled,    xhe  Bishop 
as  of  fee  and  right,  to  the  said  reversion  of  and  in  the  of  Caklsssuu 
sud  advowson,  expectant  on  the  determination  of  the 
said  estates-tail,  and  afterwards,  and  during  the  con- 
tinuaDce  of  the  said  estates-tail,  to  wit,  on  the  2nd  of 
Sepitmber^  1680,  died  so  entitled  as  aforesaid;  where- 
opoa   Abraham   Molline^  as  son  and  heir  of  the  said 
Frances  Bullock^  and  heir  of  the  said  Sir  Thomas^  be- 
came and  was  entitled,  as  of  fee  and  right,  to  the  said 
retersiOQ  of  and  in  the  said  advowson,  expectant  on  the 
determination  of  the  said  several  estates-tail,  and  after- 
wards, and  daring  the  continuance  of  the  said  estates- 
tail,  to  wit,  on  the  2nd  of  September^  1680,  died  so  enti- 
tled as  aforesaid;  whereupon  Richard  Tolsoft,  as  son 
and  beir  of  Henry  Tolson^  who  was  son  and  heir  of 
Eleanor   ToUon,   who   was  sbter  and  heir  {a)  of  the 
said  Sir  Thomas^  and  as  heir  of  the  said  Sir  Thomas 
became  and  was  entitled,  &s  of  fee  and  right,  to  the  said 
rerersion  of  and  in  tlie  said  advowson,  expectant  on  the 
determination  of  the  said  estates-tail,   and  afterwards, 
ind  daring  the  continuance  of  the  said  estates-tail,  to 
«it,  on  the  2nd  oi  Juty,  1690,  died  so  entitled  as  afore- 
said ;  whereupon  Henry  Totson,  as  son  and  heir  of  the 
last-mentioned  Richard^  and  as   heir  of  the  said   Sir 
Tkomn^  became  and  was  entided,  as  of  fee  and  right,  to 
the  said  reversion  of  and  in  the  said  advowson,  expec- 
tant on  the  determination  of  the  said  estates-tail,  and 
aftenmrds,  and  during  the  continuance  of  the  said 
eiUtes-tail,  to  wit,  on  the  27th  of  September,  1 724,  died 

(a)  The  words  **  and  heir'*  been  the  immediate  heir  of  Sir 

ippear   to   be  incorrect.     As  Thomas :  she  never  was,  even 

Mkom^  Lompiugh  sorvived  his  as  remote  heir^  in  loco  haredU, 

boilier  Sir  ITkamae  Lamplugh,  inasmuch  as  she  must  have  died 

£kamr  TWioii  could  not  have  before  AWaham  MoUine. 
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IMS.        *^  entitled  as  aforesaid;  wiicreapoD  Haoy  ToboK,  as 

.  SOD  and  heir  of  the  last-mentioDed  Hewry  TUwmj  and 

as  heir  of  the  said  Sr  TkomaSy  became  and  was  entitled^ 

as  of  fee  and  right,  to  the  said  reversion  of  and  in  the 

af  CMMUHMm  said  advowson,  expectant  on  the  detomination  of  the 

said  estates4ail,  and,  daring  the  continoanoe  of  the  said 
estates-tail,  to  wit,  on  the  1st  oSSqdrmberj  17^  died  so 
entitled  as  aforesaid :  whereopon  Hewry  ToIsoHj  as  son 
and  heir  of  the  last-mentioned  Hemnfj  and  as  heir  of  the 
said  Sir  Thomas^  became  and  was  entitled,  as  of  fee  and 
right,  to  the  said  rerersion  of  and  in  die  said  advowson, 
expectant  on  the  determination  of  the  said  estates-tail, 
to  wit,  on  the  8nd  of  Febnunry^  1763,  died ;  wh^eupon 
Richard  ToIsoHj  as  son  and  heir  of  William  Tobomj  who 
was  brother  and  heir  of  the  last-mentioned  Hemry  Tot- 
sotij  and  son  and  heir  of  the  said  Henry  Tolson^  the 
second  of  that  name  who  became  entitled  to  the  said 
reversion,  and  as  heir  of  the  said  Sr  TkowuiSy  became 
and  was  entitled,  as  of  fee  and  right,  to  the  said  rever- 
sion of  and  in  the  said  advowscm,  expectant  on  the 
determination  of  the  said  estates-tail,  and  afterwards, 
upon  the  determination  of  the  said  estates-tail,  became 
and  was,  as  such  heir  of  the  said  Sir  T%omaSj  seised,  as 
of  fee  and  right,  of  and  in  the  said  advowson,  and 
afterwards,  to  wit,  on  the  19th  of  June^  1815,  died  so 
seised  as  aforesaid ;  whereupon  the  said  Richard  Henry 
Toison,  as  son  and  heir  of  the  last-mentioned  Richard 
Tolsonj  became  and  was  seised,  as  of  fee  and  right,  of  and 
in  the  said  advowson ;  and  being  so  seised  as  aforesaid, 
the  said  church  of  the  said  vicarage  of  Rriddnrke^ 
otherwise  Brydelrirke,  afterwards,  to  wit,  on  the  SOth  of 
September^  1843,  became  vacant  by  the  death  of  the 
Inst  incumbent  thereof;  whereby  it  then  and  there 
belonged  9  and  now  belongs,  to  the  said  Richoid 
Henry  Tohon  to  present  a  fit  person  to  the  said  church, 
so  being  vacant  as  aforesaid  ;  yet  the  said  bishop  (and 
the  other  defendants)  would  not  permit  him,  bat  on- 


9  VICTORIA.  ^  47 

justlj  hindered  him  the  said  Richard  Henry  Tolson  from        1846. 
preseDting  a  fit  person  to  the  said  church.  ■ 

The  second  count  alleged  a  seisin  in  Anthony  Lani'       Tolbon 
fbigh^  a  presentation  by  him  of  one  Nicholas  Beebj/f  his    ji^g  Bishop 
derk,  and  the  admission,  institution,  and  induction  of  of  Cabuslk. 
Beefy  on  the  22nd  of  September,  1634  —  a  conveyance  of 
the  adyowson  by  Anthony  Lamplugh,  by  deeds  of  lease 
and  release  of  the  1st  and  4th  of  December,  1685,  to  the 
use  of  himself  for  life,  with  successive  remainders  to  the 
use  of  Anthony  Lamplugh  the  younger,   Anthony  Lam- 
jiygh  in  that  count  first  mentioned,   Cuthbert  Lampbigh, 
brother  of  Attthony  Lamplugh  the  elder,  FranciSi  the 
son  of  John  Lamplugh,  Henry  Tolson,  son  oi  Eleanor 
Tolson,  sister  of  Anthony  Lamplugh  the  elder,  and  their 
respective  heirs  male,  with  remainder  to  the  use  of  An^ 
thony  Lamplugh  the  elder,  his  heirs  and  assigns  for  ever 
—  the  deaths  of  Anthony  Lamplugh  the  elder,  Anthony 
Lamplugh  the  younger,  Cuthbert  Lamplugh,  and  Francis 
Lamplugh  respectively  without  issue  male,  and  the  death 
iA  Henry  Tolson  on  the  30th  of  October,  1663,  where- 
upon Richard  Tolson,  as   son  and  heir  male  oi, Henry 
Tolson,  became  seised  of  the  advowson  in  fee,  and  died 
on  tlie  2nd  of  July,  1690,  so  seised  —  that  thereupon  one 
other  Henry  Tolsofi,  as  son  and  heir  male  of  Richard 
Tolson,  and  heir  male  of  the  body  of  the  first-mentioned 
Hatry  Tolson,  became  seised,  and  died  so  seised  on  the 
27th  of  September,  1724  —  that,  upon  his  death,  one 
other  Henry  Tolson,  as  son  and  heir  male  of  the  said 
Henry  Tolson  in  that  count  secondly  mentioned,  and 
heir  male  of  the  body  of  Henry  Tolson  in  that  count 
first  mentioned,  became  seised,  and  died  so  seised   on 
the  6th  of  November,  1734  —  that  thereupon  one  other 
Henry   Tolson  son  and  heir   male  of  the  said  Henry 
Tolson  in  that  count  thirdly  mentioned,  and  the  heir 
mile  of  the  body  of  Henry  Tolson  in  that  count  first 
aentioned,  became  seised,  and  died  so  seised  on  the 
ind  of  February,  1768  —  that  thereupon  one  other 
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184-6.        Richard  Tolson^  as  son  and  heir  male  of  WiUiam  Tol' 

"^"■"        son  (which  William  Talson  was  brother  and  heir  male 

^  of  the  said  Hairy  Tolson  in  that  count  fourthly  men- 

The  Bishop    tioned,  and  son  of  Henry  Tolson  in  that  count  thirdly 

of  Cabmit.i.    mentioned),  and  as  heir  male  of  the  body  of  Heniy  Tol^ 

son  in  that  count  first  mentioned,  became  seised  of  the 
advowson,  and  died  so  seised  on  the  19th  o(  Jtrnty  1815 
—  that  thereupon  the  plaintiff,  as  son  and  heir  male  of 
the  last-mentioned  BicAard  Tolsonj  and  heir  male  of  the 
body  of  Henry  Tolson  in  that  count  first  mentioned, 
became  seised ;  and,  being  so  seised,  the  church  became 
vacant,  &c. 

The  third  count  stated  the  seisin  of  AntAom/  Lamp* 
lugli  —  the  conveyance  by  lease  and  release  as  in  the 
second  count  —  that,  by  the  release,  a  power  was  re- 
served to  Anthony  Lamplugh  the  younger  to  ap|X)int 
the  advowson,  by  deed  or  will,  to  the  use  of  his  wife  for 
life,  to  take  effect  in  possession  immediately  after  the 
deaths  of  Anthony  Lamplugh  the  elder  and  Anthony 
Lamplugh  the  younger  —  that  AtUhony  Lamplugh  the 
elder  died  seised  on  the  1st  of  December j  1650 —  that 
Anthony  Lamplugh  the  younger,  by  deed  duly  executed, 
appointed  the  advowson  to  the  use  of  Elizabeth  his 
wife   for  life:  it  then   alleged   the  death   of  AntJiony 
Lamplugh   the  younger  without   issue  — -  ^^  whereupon, 
and    by  virtue   of  the   last-mentioned   indenture  and 
the  last-mentioned  deed  of  appointment,  and  by  force 
of  the  statute  made  for  transferring  uses  into  posses- 
sion, the  said  Ellen^  then  the  widow  of  the  said  An-^ 
thony  Lamplugh  the  elder^  became  and  was   seised  of 
the  advowson,  as  of  freehold  and  right,  for  tlie  term 
of  her  life,  by  form  of  the  gift  last  aforesaid,  and  after- 
wards, to  wit,  on  the  1st  of  January ^   1660,  took  to 
her  husband  Peter  Wyard;  by  virtue  whereof,  and  by 
force  of  the  statute  aforesaid,  the  said  Peter  Wyard  and 
Elizabeth  his  wife  became  and  were  seised  of  the  said 
advowson,  as  of  freehold  and  right,  for  the  term  of  the 
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life  of  the  said  Elizabeth^  by  form  of  the  gift  and  ap-        1 846. 

pointmeDt  last  aforesaid ;  and,  being  so  seised,  the  said        

Peter  IVt^ard  and  Elizabeth  his  wife,  afterwards,  on  the       Toi^on 
6m  of  Marchf  1660,  &c.,  presented  to  the  said  church.    The  Bishop 
being  then  vacant  by  the  death  of  the  then  last  incum-  of  Carlisle. 
beat   thereof,   Samuel  Gresly^  their  clerk,*'  &c.     The 
count    then   stated   the   death  of    the  said   Elizabeth^ 
whereupon    Cuthbert  Lamplugh  became  seised;  and  it 
then  brought  the  title  down  to  the  plaintiff,  as  in  the 
second  count* 

The  fourth  count  stated,  that  one  Henry  Tolson  the 

elder  and  Henry  Tolson  the  younger,  in  their  lifetime, 

to  wit,  on  the  28th  of  May^  1701,  were  seised  of  the 

advowson,  and,  being  so  seised,  presented  John  Hai^ 

risoHj  their  clerk,  &c. :  it  then  averred  the  deaths  of 

Henry  Tolson  the  elder  and  Henry  Tolson  the  younger, 

on  the  27th  of  September j  1724,  and  10th  of  September y 

1729,  respectively — that  thereupon  one  other  Henry 

Tolson^  as  son  and  heir  of  the  last-mentioned  Henry 

Tolson  the  younger,  became  seised  of  the  advowson, 

and  died  so  seised  on  the  2nd  oi  February^  176S  — that 

thereupon  Richard  Tolson^  as  son  and  heir  of  William 

Tolson^  who  was  brother  and  heir  of  the  last-mentioned 

Henry  Tolson^  became  seised,  and  died  so  seised  on  the 

I9di  of  June 9  1815  —  that  thereupon  the  plaintiff,  as 

son  and  heir  of  the  said  Richard  Tolson^  became  seised, 

ind,  he  being  so  seised,  the  church  became  vacant,  &c. 

The   fifth   count   alleged    the   seisin   of  one  Henry 

Tolson^  and  the  presentation  and  admission  &c.  of  Har^ 

riwHy  on  the  8th  of  May^  1701,  the  death   of  Henry 

Tolson    on    the  27th   of  September^  1724,   of  his  son 

Henry  Tolson  on  the  10th  of  September^  1729,  of  Henry 

Tolson,  the  son  of  the  last-mentioned  Heniy  Tolson^  on 

llic  2nd  of  February,  1763,  and  of  Richard,  the  son  of 

Vmtiam  Tolson,  on  the  19th  of  June,  1815,  as  in  the 

barth  count. 

TOU  III. — c.  B.  E 
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1846.  The  sixth  count  alleged  that  one  Henty  Totsouy  son 

—         and  heir  of  one  Henry  Totson,  who  was  the  son  of  one 
Tof.80N        Bichard  Tolson,  in  his  lifetime,  to  wit,  on  or  about  the 
The  Bishop     18th  o{  Aprils  1720,  was  seised  of  the  advowson,  and, 
of  Carlibue.   being  so  seised,  presented  Harrison  —  that  the   last- 
mentioned  Henry  Tolson  died  so  seised  on  the  10th  of 
September^  1729,  whereupon  one  other  Henry  Tokotiy 
as  son  and  heir  of  Henry  Tolson  in  that  count  first 
mentioned,  became  seised :  it  then  proceeded  to  aver 
the  death  of  the  last-mentioned  Henry  Tolsofi  on  the 
2nd  of  February^  1763,  and  the  seisin  ot  Richard  Tolson^ 
and  his  death  on  the   19th  of  June^  1815,  as  in  the 
fourth  count* 

The  declaration  was  delivered  on  the  8th  of  Jidy^ 
1844.  The  defendants  having  repeatedly  obtained 
orders  for  time  to  plead,  upon  the  usual  terms, 

Talfourdy  Serjt.,  in  Michaelmas  term,  1844,  obtained 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  he 
should  not  elect  which  count  he  would  retain,  and  why 
the  other  counts  should  not  be  struck  out  as  super- 
fluous. 

Mannings  Serjt,  now  shewed  cause.  The  new  rules 
of  pleading  do  not  apply  to  quarc  impedit  or  other  real 
actions  —  Barnes  v.  Jackson  (a) ;  Miller^  dem.,  MiUer^ 
ten.  [b) :  and  therefore,  to  entitle  the  defendants  to 
make  this  rule  absolute,  they  must  be  prepared  to  shew 
that  the  counts  they  seek  to  strike  out  are  perfectly 
superfluous.  In  Gtdly  v.  The  Bishop  of  Exeter  (c),  it 
was  contended,  upon  the  supposed  authority  of  Buci- 
mer^s  case  (d),  that  properly  there  could  be  only  one 
count  in  quare  impedit.     That  case,  however,  is  a  dis- 

(o)  I  New  Cases,  545.,  1  (c)  4  Bingk.  525.,  2  If .  4 

Scott,  520.,  3  Dowl  P.  C.  404.  P.  105. 

(J>)  1  Scott,  387  ,  3  Dotol.  (d)  8  Co.  Rep.  87-  b. 

P.  C.  408. 
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tinct  aathority  for  the  contrary  proposition.    It  is  stated        1 846» 

to  have  been  there  resolved,  that  **  such  actions  real       

which  are  founded  upon  a  tort  or  deforcement,  and  do  Touwn 
DOC  comprehend  any  title  in  them,  there  the  demandant  xhe  Bishop 
may  demand  in  one  writ  divers  lands  and  tenements  of  Cabuslb. 
which  oome  to  him  by  several  titles :  as,  if  divers  manors 
descend  to  me  from  several  ancestors,  and  I  am  dis- 
seised or  deforced  of  them,  I  may  have  a  writ  of  right, 
or  a  writ  of  entry  in  the  nature  of  an  assise,  or  a  writ  of 
assise,  and  comprehend  all  these  rights  in  one  and  the 
Kune  writ,  because  in  these  cases  no  title  is  made  in  the 
writ.  Fide  L.SEd.4t^  fo.  80.  (a),  12  Ed.  4,  fo.  1.  a.  (6), 
17  Ed.  S,  fo.  52.  (c),  17  Ass.  fo.  \0.{d\  12  Ed.  3, 
Assise  1 1 2.  (^),  22  Ass.  fo.  52.  {g\  66.  (A),  7  Ass.  fo.  1 8.  (/)» 
lEd.Sj  Assise  158.  (it),  15  Ed.S,  Charge  9.  (/),  15  Ass. 
fd.  1  \.{l).  But,  if  I  bring  a  writ  of  entry  on  a  disseisin 
done  to  my  mother  and  aunt  coparceners  in  fee-simple, 
the  writ  shall  abate,  for,  here  tide  is  made  in  the  writ ; 
and  it  appears  that  there  were  several  causes  of  action, 
becaose  the  title  is  by  several  ancestors ;  and  therewith 
igrees  the  book  in  81  Hen.  6,  fo.  14.  b.  (m),   43  Ed.  3, 


(a)  Ijongo  Quinto,  80.  The 
fyeftfiMlm  caae^  of  entry  snr 


(6)  P.  12  E.  4,  fo.  1,  pL  4. 
in  dower. 

(e)  M.  17  E'  S,  fo.  52,  pL 
SI.  in  unac  of  novel  disaeiaiii 
ofUnd. 

{i)  MandetfUleu  earn,  in  ai- 
■le  of  novel  disKisin  of  rent* 
Knrice.  Lib.  Asa.  anno  17> 
fix  50,  pL  10. 

(f )  Frmion%  am,  in  anise 
of  Qorei  difleian  of  rent.  FUzk. 
dkr.  du  Assise,  pi.  112. 

(f^  LA.  Aes.  anno  22^  fo. 
96,  pL  52,  in  aasite  of  novel 
im6mn  of  rent 

(&)  Li5.Ass.anno22,{clOO, 
plK,  in  anise  of  novel  die- 
Ktiia  of  rent-charge. 


(t)  Lib.  Ass.  anno  7,  fo.  12. 
pL  18,  in  assise  of  novel  dis- 
seisin of  land. 

(k)  Fitx.  Abr.  tit  Assise, 
pi.  138.;  where  the  plaintiff 
brought  one  assise  for  several  spe- 
cies of  estovers,  and  where  it  was 
said  by  Herle,  J.,  that  a  man 
nay  have  one  assise  for  land 
and  a  corody. 

(/)  FUz.  Abr.  tit.  Charge, 
pi.  9.,  and  Lib.  Ass,  anno  l6, 
fo.  44,  pL  1 1,  in  assise  of  novel 
disseisin  of  rent-charge  and  rent- 
service,  of  which  the  plaintiff 
was  seised  per  diverstu  mantis. 
(m)P.SI^.6,fo.  14,pl.2, 
Entry  sur  disseisin  upon  two 
different  causes  of  action,  held 
bad — formedon  upon  two  gifts, 
held  good. 
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1 846.        fo.  1 7.  «."  (a)     The  act'ion  of  quare  impedit  falls  directly 

'■        within  the  first  branch  of  that  resolution :  for  no  title  is 

ToLsoN        majg  in  jjjg  ^rit,  (A)   In  i^ojr  v.  Tii^  Bishop  qfChester{c\ 

The  Bishop    there  were  two  counts  —  the  first  stating  the  advowson 

of  Carlisle,  to  be  appurtenant  to  a  manor  —  the  second  setting  out 

a  title  to  the  advowson  as  in  gross ;  and  no  objection  was 
taken.  So,  in  Shepherd  v.  llie  Bishop  of  Chester  (rf), 
the  declaration  contained  four  counts,  all,  substantially, 
founded  upon  the  same  title,  varying  only  in  the  mode 
of  stating  it.  Where,  as  here,  a  distinct  title  is  set 
forth  in  each  count,  the  court  has  no  discretion ;  and,  if 
it  had,  it  would  be  slow  to  exercise  such  discretion  by 
acceding  to  the  present  application,  seeing  that  it  might 
be  doing  the  plaintiff  great  injustice  to  deprive  him  of 
any  one  of  the  titles  on  which  he  relies.  Besides,  the 
application  is  in  breach  of  good  faith,  being  made  after 
repeated  applications  for  time  to  plead,  and  time  granted 
on  the  usual  undertaking  to  plead  issuably  to  this  de- 
claration. 

Tal/burdj  Serjt.,  in  support  of  the  rule.  After  the 
decision  come  to  by  this  court  in  the  cases  cited,  it  will 
probably  be  too  late  to  contend  that  the  new  rules  are 
applicable  to  an  action  of  this  nature ;  though,  if  the 
matter  had  been  res  integra^  it  might  have  been  success- 
fully contended  that  they  were.  iMatdCf  J.  The  new 
rules  do  not  authorize  an  application  to  the  court. 
Tindalf  C.  J.  We  can  hardly  be  called  upon  to  decide 
contrary  to  Miller^  dem..  Miller^  ten.]  The  only  ques- 
tion, then,  is,  whether  the  court,  in  the  exercise  of  its 
discretion,  will  allow  the  whole  of  these  six  counts  use- 
lessly to  encumber  the  record.  That  they  all  apply  to 
identically  the  same  title,  is  not  denied :  and  it  is  quite 

(a)  P.  43  E.  3,  fo.  17,  pi.  (c)  2  B.  ^-  C.  635.,  4^  D.  Sf 
9.0,  in  assise  of  novel  disseisin      R,  93. 

of  land.  (d)  6  Bingh.  435.,  4  M.  Sf 

(b)  F.  N.  B.  32.  P.  130. 
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clear  that  the  object  of  the  plaintiff  in  stating  it  in  this  1846. 
complicated  form,  is,  merely  to  embarrass  the  defend-  ^— — 
ants,  ToLsow 

V, 

The  Bishop 
TiNDAi^  C.  J.    I  must  confess  I  do  not  see  my  way  of  Carlisle. 

with  suflScient  clearness  to  justify  me  in  saying  that  any 

one  of  these  counts  ought  to  be  expunged.     It  is  im-* 

possible  for  us  to  foresee  the  extent  of  injury  which  we 

might  inflict  upon  the  plaintiff,  if  we  were  to  adopt  the 

course  prayed  by  the  defendants.     1  think  the  rule  must 

be  discharged. 

The  rest  of  the  court  concurred. 

Marmingj  Serjt.,  prayed  that  the  rule  might  be  dis- 
charged with  costs.  The  defendants  have  made  an  un- 
founded application,  for  that  which,  even  if  the  court 
had  been  applied  to  in  the  first  instance,  there  would 
have  been  no  power  to  grant.  Here,  the  rule  was 
moved  for  after  successive  orders  had  been  obtained  for 
time  to  plead  to  these  very  counts.  By  taking  this 
course,  the  defendants  have  not  only  created  very  con- 
siderable delay,  but  have  put  the  plaintiff  to  heavy  as 
well  as  unnecessary  expense. 

TiNDAi^  C.  J.  The  question  raised  by  this  rule  was 
one  which  was  by  no  means  free  from, doubt.  We 
ihink  the  defendants  ought  not  to  be  called  upon  to  pay 
llie  costs  of  the  application,  (a) 

Rule  discliarged,  without  co&ts. 

(a)  But  see  Hinton  v.  Acraman^  post,  M,  T,  1846. 


B    S 


54  TRINITY  TERM, 

1846. 


May  23. 


Robinson  v.  James  Beown  and  Jane  Brown, 
Executor  and  Executrix  of  John  Brown, 
Deceased. 


The  court  "IQEBT,  upon  a  bond,  dated  the  1st  of  4prf^  1844, 
terfere  under  ^y  George  Brown^  John  Braam^  and  John  Bcbinson^ 
the  statute  to  the  plaintiff,  in  the  penal  sum  of  400/.  The  plaintiff 
4  &  5  Ann.  having  declared  upon  the  bond  without  noticing  the  con- 
stay  the  pro-  ^'^ion,  the  defendants,  who  were  sued  as  executor  and 
ceedings  in  executrix  of  one  of  the  sureties,  set  it  out  on  oyer,  and 

Tl^?  w'here  P*^^®^  performance  by  the  principal, 
it  is  at  all  The  condition  with  its  recital  was  as  follows :  — 

doubtful  that  «  Whereas  the  above-bounden  George  Brcrnn^  being 
stipulated  by  ^^^^  ^^  carry  on  the  business  of  an  outfitter,  bath  ap- 
the  condition,  plied  to,  and  requested,  the  above-named  John  Bobinson 
toa*^  ^  '  i^^^  plaintiff)  to  supply  him  with  goods  in  the  way  of 
tingency.         his  trade,  which  he  the  said  John  Bobinson  has  agreed 

to  do ;  and^  in  the  course  of  the  dealings  between  them, 
the  said  George  Brawn  and  John  Rc^inson^  the  said 
George  Brown  may  become  indebted  unto  the  said  John 
Bobinson  in  divers  sums  of  money,  for  goods  to  be  ^old 
and  delivered,  for  money  to  be  lent  and  advanced,  or  to 
be  paid,  laid  out,  and  expended,  or  upon  some  other 
account;  and  whereas  the  said  George  Brown^  and  the 
said  Joh?i  Brown  and  Charles  Bobertson  as  his  sureties, 
have  agreed  to  enter  into  the  above-written  bond  or 
obligation,  subject  to  such  condition  as  hereinafter  is 
expressed :  Now,  the  condition  of  the  above-written  bond 
or  obligation  is  such,  that,  if  the  said  George  Brown,  his 
heirs,  executors,  or  administrators^  or  some  or  one  of 
them,  do  and  shall,  from  time  to  time,  and  at  all  times 
hereafter,  well  and  truly  pay,  or  cause  to  be  paid,  unto 
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the  said  Jbto  Robinson^  his  executors,  administratorSf 
or  assigns,  all  and  every  such  sum  and  sums  of  money 
as  shall,  at  any  time  or  times  hereafter,  become  due  and 
owing  to  him  the  said  John  Robinson^  either  alone  or 
jointly  with  any  other  person  or  persons  who  shall  or 
may  be  or  become  a  partner  or  partners  with  the  said 
John  Robinson^  his  executors,  administrators,  or  assigns, 
from  the  said  George  Bromty  for  goods  which  shall  or 
may  at  any  time  or  times  hereafter  be  sold  by  him  or 
them  to  the  said  George  Brorniy  and  sent  and  delivered 
to  or  to  the  order  of  the  said  George  Brawn^  or  for 
money  to  be  at  any  time  or  times  hereafter  lent  or  ad* 
?anced,  or  to  be  paid,  laid  out,  or  expended  by  the  said 
John  Robinsouj  his  executors,  administrators,  or  assigns, 
dther  alone  or  jointly  with  any  such  partner  or  partners 
IS  aforesaid,  or  which  may  upon  any  other  account 
whatsoever  be  or  become  due  or  owing  to  the  said  John 
Rcbinaonj  his  executors,  &c.,  either  alone  or  jointly  with 
any  such  partner  or  partners  as  aforesaid,  when  and  as 
such  sum  and  sums  of  money  shall  respectively  become 
due  and  payable,  not  exceeding  in  the  whole  the  sum  of 
i00/.9  then  the  said  bond  or  obligation  shall  be  void  and 
of  no  effect ;  or,  in  case  the  said  George  Brawny  his  heirs, 
executors,  or  administrators,  shall,  at  any  time  or  times 
hereafter,  make  default  in  payment  of  any  such  sum  or 
sums,  and  the  said  John  Brown  and  Charles  Robertson, 
or  one  of  them,  or  the  heirs  &c.  of  one  of  them^  shall, 
within  one  calendar  month  next  afl;er  notice  in  writing 
shall  have  been  given  to  them  the  said  John  Brown  and 
Charles  Robertson,  their  heirs,  &c.,  or  shall  have  been 
left  at  their  usual  or  last  known  place  of  abode,  well 
and  truly  pky  or  cause  to  be  paid  unto  the  said  John 
Bobinson,  his  executors,  &c.,  and  any  future  taken 
partner  or  partners  of  him  or  them,  his,  her,  or  their 
e&ecutors,  &c«,  all  and  every  such  sum  and  sums  of 
iQoney  as  at  the  time  of  such  demand  being  made  shall 
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be  due  and  owing  from  the  said  George  Br&wUj  his 
heirs,  &c.,  unto  the  said  John  Ttobinson^  his  executors, 
&c.,  either  alone  or  jointly  with  the  person  or  persons 
who  shall  or  may  be  or  become  a  partner  or  partners 
with  him  or  them,  in  case  the  same  shall  not  exceed  the 
sum  of  200/.  sterling;  but,  if  the  same  shall  exceed  the 
sum  of  200/.  sterling,  then,  if  the  said  John  Browfi  and 
Charles  Robertson^  or  one  of  them,  their  or  some  or  one 
of  their  heirs,  &c.,  do  and  shall,  within  one  calendar 
month  next  after  such  notice  shall  have  been  given  or 
left  as  aforesaid,  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  John  Robinson^  his  executors,  &c.,  or  such 
person  or  persons  as  aforesaid,  the  said  sum  of  200/., 
in  part  satisfaction  of  the  sum  or  sums  of  money  which 
shall  be  then  due  and  owing  as  aforesaid,  then,  and  in 
either  of  the  said  cases,  the  said  bond  or  obligation  shall, 
so  far  as  respects  the  said  John  Braam  and  Charles 
Robertson^  be  void  and  of  no  effect ;  otherwise  the  same 
shall  be  in  full  force  and  virtue." 

The  plain tiif,  in  his  replication,  assigned  for  breach 
the  non-payment  of  the  400/.,  alleging  that  the  calendar 
month's  notice  required  by  the  condition  had  been  given 
to  John  Brown  in  his  lifetime,  instead  of  alleging,  as  the 
fact  was,  that  notice  had  been  given  to  the  defendants 
after  his  death.  The  cause  standing  in  the  paper  for 
trial,  the  plaintiff  obtained  leave  to  amend  his  replica- 
tion, by  averring  the  notice  to  have  been  given  to 
"  Charles  Robertson  and  the  defendants  as  executor  and 
executrix  of  John  Brown"  upon  payment  of  the  costs 
of  and  occasioned  by  such  amendment.  The  amend- 
ment was  accordingly  made  and  the  costs  paid. 


Channell^  Serjt.,  for  the  defendants,  moved  for  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why,  upon  pay- 
ment of  200/.,  with  interest  thereon  from  the  5th  of  Au" 
gusty  1845,  and  the  costs  of  the  action  up  to  and  includ- 
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log  the  replication  (a),  all  further  proceedings  in  the 
action  should  not  be  stayed,  and  the  defendants  dis- 
charged from  all  further  liability  on  the  bond  mentioned 
in  the  pleadings  in  this  action.  The  application  was 
founded  upon  the  statute  4  &  5  Ann.  c.  16.  s.  13.,  which 
gives  authority  to  the  court  to  stay  the  proceedings  on 
payment  of  *'  all  the  principal  money  due  on  the 
bond."  (b)  The  learned  Serjeant  submitted,  that,  ac- 
cording to  the  true  construction  of  the  bond,  although 
tlie  principal  debtor  was  liable  thereon  to  the  extent  of 
the  penalty,  the  sureties  were  not  liable  at  all  without 
notice;  and  that,  upon  notice  being  given  to  them  of 
die  default  of  their  principal,  their  liability  extended 
ooly  to  200/.  ITindaly  C.  J.  The  question  is,  whether 
the  words  of  the  statute  mean,  all  tliat  is  due  upon 
the  bond,  or  all  that  is  due  thereon  Jiom  the  dc/hi- 
dant  in  the  action.] 
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Talfaurdf  Serjt.,  contrh^  submitted  that  the  lesser  lia- 
bility of  the  sureties  was  contingent  upon  the  payment 
of  the  200/.  by  them  within  one  calendar  month  after 
notice ;  that  they  were  liable  to  the  full  extent  of  the 
penalty,  if  the  200/.  were  not  paid  within  the  time 
limited ;  and  that  the  court  would  not,  by  the  exercise 
of  a  summary  jurisdiction  under  the  statute,  prevent 
the  plaintiff  from  raising  that  question  upon  the  record. 


(a)  The  200/.  and  costs 
baviug  been  offered  by  the  de- 
fendants when  before  the  judge 
at  cbamben,  upon  the  summons 
to  amend  tlie  replication. 

(6)  The  wordB  of  the  clause 
4re,  Uiat,  "  if  at  any  time  pend- 
log  tn  action  upon  any  such 
^d  with  a  penalty,  the  de- 
fendant shall  bring  into  court 
^tke  principal  money  and  in- 
^f^iueon  the  bond,  and  also 


such  costs  as  have  been  ex- 
pended in  any  suit  or  suits  in 
law  or  equity  upon  such  bond, 
the  said  money  so  brought  in 
shall  be  deemed  and  taken  to 
be  in  full  satisfaction  and  dis- 
charge of  the  said  bond;  and 
the  court  shall  and  may  give 
judgment  to  discharge  every 
such  defendant  of  and  from  the 
same  accordingly." 
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TiNDAL,  C.  J.  The  language  of  this  condition  gives 
rise  to  a  very  nice  and  subtle  question,  which  I  think 
we  ought  not  to  decide  in  this  way,  without  giving  the 
plaintiff  an  opportunity  of  putting  it  upon  the  record. 


The  rest  of  the  court  concurring, 


Rule  refused,  (a) 


(a)  At  the  trial  before  Erk, 
J.,  at  the  second  sitting  at  West' 
mirmter  in  this  term,  the  plain- 
tiff obtained  a  verdict  for  200^ 
and  interest.  That  verdict, 
however,    was    afterwards  set 


aside,  and  a  new  trial  granted, 
on  the  ground  that  improper 
evidence  of  the  service  of  notice 
on  Robinson,  had  been  received. 
Vide  post,  Michaelmas  Term^ 
1846. 


May  25. 


Pryce  V.  Belcher. 


In  case  i^ASE,  against  the  defendant  as  returning  officer  for 

against  a  re-  the   borough  of  Abingdon,  for   not   allowing   the 

officCT^for  re-  P^^*"^^^^  ^  ^^^®  ^*  ^^  election  for  a  member  of  parlia* 
fusing  to  ment,  although  on  the  register  of  voters, 

admit  the 

plaintiff's  vote  at  an  election  of  a  borough  member,  the  first  count  — after 
stating  the  writ  and  precept  for  the  election —^  alleged  that  the  plaintiff  was 
a  burgess,  that  his  name  was  on  the  register  of  voters,  that  he  tendered  his  vote 
for  one  of  the  candidates,  and  answered  in  the  affirmative  the  questions  autho- 
rized by  the  6  &  7  Vict.  r.  18.  «.  81.  to  be  put  by  the  returning  officer,  and  was 
ready  and  offered  to  take  the  oath  prescribed  by  «.  82. ;  but  tliat  the  defendant, 
being  returning  officer,  wrongfully,  fraudulently,  and  wilfully  intending  to  injure 
the  plaintiff,  and  to  hinder  and  disappoint  him  of  his  privilege  of  and  in  the  pre^ 
mises,  refused  to  permit  the  plaintiff  to  give  his  vote,  or  allow  the  same  to  be 
entered  and  recorded,  and  a  burgess  was  elected,  the  plaintiff  being  so  excluded 
from  giving  his  vote.  To  this  count,  the  defendant  pleaded  that  the  plaintiff  was 
not  a  burgess  of  the  borough  duly  qualified  or  entitled  to  vote  in  or  at  the  election 
therein  mentioned  :  —  Held,  that  the  plea  was  bad  for  ambiguity. 

The  second  count  —  after  stating  the  writ  and  precept,  and  that  the  plaintiff 
was  a  burgess  and  on  the  register —  proceeded  to  aUege  that  he  tendered  his  vote 
for  one  of  the  candidates ;  that  it  was  the  duty  of  the  defendant,  so  being  such 
returning  officer,  to  allow  such  vote  to  be  entered  and  recorded  and  cast  up  in 
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« 
The  first  coant  of  the  declaration  stated  that  the  de-       1846. 

fisidanty  before  and  at  the  time  of  the  committing  of  the       — *— 
grievances  thereinafter  mentioned,  and  after  the  passing       ^^^^^^ 
and  coming  into  operation  of  the  6  &  7  Vict.  c.  18o  in-     Bblobbb* 
titoledy  &c.,  was  mayor  of  the  borough  of  Abingdon^  in 
the  county  of  Berts,  which  borough,  before  and  at  the 
time  of  the  committing  of  the  said  grievances  was,  and 
DOW  is,  a  borough  that  returned  and  returns  one  mem- 
ber to  serve  in  parliament,  and  that  to  the  defendant, 
as  mayor  of  the  said  borough,  by  virtue  of  his  said 

tbe  poll-books ;  that  he  was  requested  so  to  do ;  but  that  be^  contriving  and  wrongs 
fuO^  and  frauduJenUy  and  wilfaUy  and  malicumsiy  intending  to  injure  and 
damuifg  the  plaintiff,  and  to  hinder  and  disappoint  and  deprive  bim  of  the  benefit 
of  his  right  and  privilege  aforesaid^  instead  of  entering  and  recording  the  plaintiff's 
Tote  in  the  poU-books,  to  the  end  and  intent  aforesaid^  refused  so  to  receive  the 
lame,  or  to  admit  and  allow  the  same  to  be  so  entered  and  recorded^  to  the  end 
and  intent  aforesaid  ;  but,  on  the  contrary  thereof,  caused  the  vote  of  the  plaintiff 
to  be  entered  in  the  column  of  votes  tendered  in  the  poll-books,  and  at  the  dose 
of  the  p<dl  refused  to  reckon,  include,  and  cast  up,  and  did  not  reckon,  &c.,  the 
plaintiff's  vote  among  the  votes  given  for  that  candidate ;  whereby  the  plaintiff 
was  deprived  of  the  benefit  of  bis  right  to  vote  at  that  election :  —  Semble,  that 
the  count  disclosed  a  primd  facie  cause  of  action. 

The  third  count — after  stating  the  writ  and  precept,  that  the  plaintiff  was  a 
borgfss  and  on  the  register,  and  that  he  tendered  his  vote  —  alleged  that  it  was 
the  duty  of  the  defendant,  as  returning  officer,  to  enter  the  vote  on  the  poll-books 
without  entering  into  or  allowing  a  scrutiny  ;  but  that  the  defendant,  knowing 
the  premises,  but  contriving  and  wrongfully,  fraudulently,  wilfully,  and  mali' 
chutly  intending  to  injure  and  damnify  the  plaintiff,  and  to  delay  him  in  the 
exerciie  of  his  privilege  of  voting,  and  deprive  him  of  the  benefit  of  his  said  pri- 
vilege, wrongfully  ordered  and  allowed  a  scrutiny  to  be  held  with  regard  to  the 
plaintiff's  TOte,  and  his  right  and  qualification  to  vote,  and  wrongfully  took  upon 
himself  to  wdjudgc  and  determine,  at  and  after  such  scrutiny  so  ordered  and  al- 
bwed,  that  the  plaintiff  was  not  entitled  to  give,  and  had  no  qualification  enabling 
him  to  give,  his  vote  at  that  election  ;  whereby  the  plaintiff  was  delayed,  hindered, 
aod  ohsdncted  in  die  exercise  of  his  said  privilege  of  voting,  and  a  burgess  was 
dectcd  for  that  pariiament,  the  plaintiff's  vote  being  so  hindered  and  obstructed, 
&c :  —  Held,  that  this  count  also  disclosed  a  primd  fade  cause  of  action  —  inas- 
m«di  as  it  vras  possible  that  the  delay  arising  from  the  holding  of  a  scrutiny 
(vhidi  is  pfohilnted  by  the  6  &  7  Vict.  c.  18.  s.  82.)  might  have  had  the  effect 
of  preventing  the  plaintiff  from  exercising  his  right  of  voting,  and,  if  so,  that 
the  action  would  be  maintainable,  the  act  of  the  defendant  being  wrongful, 
»d  having  caused  a  particular  damage  to  the  plaintiff. 

Held  also,  that  the  words  subsequent  to  the  per  quod  amounted  to  an  averment 
of  matter  of  fact,  and  were  not  mere  matter  of  legal  inference  from  the  preceding 
>BeSttions. 
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office  of  mayor,  of  right  belonged  the  execution  of  any 
writ  or  precept  for  the  election  of  a  member  to  serve  in 
parliament  for  the  said  borough,  which  should  be  de- 
livered to  him,  so  being  such  mayor  as  aforesaid,  and 
to  be  and  officiate  as  returning  officer  at  such  election : 
that,  on  tlie  30th  of  June^  9  VicL^  a  certain  writ  of  our 
lady  the  now  Queen  issued  out  of  the  court  of  Clian- 
cery  of  the  said  lady  the  Queen,  directed  to  the  then 
^%\\Qr\S of  Berkshire  aforesaid,  reciting  that  Sir  Frederick 
Thesiger  had  been  then  lately  chosen  burgess  for  the 
borough  of  Abingdotij  in  the  said  county,  for  the  then 
present  parliament  of  the  said  lady  the  Queen,  sum- 
moned to  be  holden  at  the  city  of  Westminster^  of  the 
said  lady  the  Queen,  on  the  19th  of  August^  5  Vict.,  on 
which  day  the  said  parliament  was  begun  and  holden, 
and  from  thence,  by  several  adjournments  and  proroga- 
tions had  been  adjourned  and  prorogued,  and  there 
then  holden  ;  and  reciting  that  the  said  Sir  F,  Thesiger^ 
having  been  so  chosen  a  burgess  for  the  said  borough 
as  aPoresaid,  had  since  then  accepted  the  office  of 
Attorney-General  of  the  said  lady  the  Queen,  as  by  a 
letter  of  the  trusty  and  well-beloved  councillor  of  the 
said  lady  the  Queen,  C  S.  Lefevre^  speaker  of  the  lower 
house  of  parliament  of  the  said  lady  the  Queen,  more 
fully  and  plainly  appeared ;  by  means  whereof  the  sub- 
jects of  the  said  lady  the  Queen,  of  the  said  borough, 
had  been  deprived  of  a  burgess  to  treat  for  the  benefit 
of  the  said  borough  in  the  said  parliament  of  the  said 
lady  the  Queen ;  nevertheless,*  the  said  lady  the  Queen, 
being  unwilling  that  the  commonalty  of  Her  kingdom  in 
Her  said  parliament  assembled  to  treat  of  business  con- 
cerning the  said  lady  the  Queen,  the  state  and  defence 
of  Her  kingdom  and  the  church,  from  the  aforesaid 
cause,  should  be  lessened  or  diminished,  whereby  those 
affiiirs  might  not  have  a  due  end,  did  command  the  said 
sheriff,  that,  in  the  place  of  the  said  Sir  F.  Thesiger 
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within  the  borough  aforesaid^  one  other  fit  and  discreet 
burgess  of  the  aforesaid  borough,  proclamation  of  tlic 
said  writ,  and  of  the  day  and  place,  being  first  duly 
made,  freely  and  indifTerenlly,  by  those  who  should  be 
present  at  the  proclamation,  according  to  the  form  of 
the  statute  in  that  case  made  and  provided,  he  should 
cause  to  be  elected ;  and  that  the  name  of  the  said  burgess 
he  the  said  sheriff  should  cause  to  be  inserted  in  certain 
indentures  to  be  thereupon  made  between  him  the  said 
sheriff  and  those  who  should  be  present  at  such  elec- 
tion, whether  at  the  said  election  he  the  said  burgess 
should  be  present  or  absent,  that  he  the  said  sheriff 
should  cause  him  to  come  to  the  said  parliament,  in 
such  manner  that  the  same  burgess  so  to  be  chosen 
might  have  full  power  and  sufficient  authority,  for  him- 
self and  the  commonalty  of  the  said  borough,  to  do  and 
consent  to  those  things  which  in  the  said  parliament  of 
the  said  lady  the  Queen  by  the  common  council  of  her 
said  realm  (by  the  blessing  of  God)  should  happen  to 
be  ordained  upon  the  aforesaid  affairs ;  willing,  never- 
thelessy    that   neither   the  said   sheriff  nor  any  other 
sheriff  of  the  kingdom  of  the  said  lady  the  Queen  in  any 
wise  should  be  elected ;  and  that  the  election  so  made 
the  said  sheriff  should  distinctly  and  openly,  under  his 
seal  and  the  seals  of  those  who  should  be  present  at 
such  election,  certify  to  the  said  lady  the  Queen,  in  her 
Chancery,  forthwith,  remitting  to  Her  the  said  lady  the 
Queen  one  part  of  the  said  indenture  annexed  to  the 
said  writ,  together  with  the  said  writ ;  that  the  said  writ, 
afterwards,  and  before  the  committing  of  the  grievances 
thereinafter  mentioned,  to  wit,  on  the  1st  o(  July  in  the 
year  aforesaid,  in  the  said  county  of  Berksy  was  de- 
livered to  one  J.  B.  Monckf  Esq.,  the  sheriff  of  the 
same  county  of  Berks,  to  be  executed  in  due  form  of 
law ;  that  by  virtue  of  the  said  writ  the  aforesaid  J.  B, 
Moncki  so  being  then  and  there  sheriff  of  the  county 
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of  Berks  aforesaid,  afterwards,  and  before  the  com- 
mitting of  the  grievances  hereinafter  mentioned,  to  wit, 
on  &c.,  made  his  certain  precept  in  writing  under  the 
seal  of  him  the  said  Jl  B»  Monck  of  his  office  of  sheriff 
of  the  county  of  Berks  aforesaid,  directed  to  the  mayor 
of  the  borough  of  Abingdon  aforesaid,  reciting  the  afore- 
said writ  of  our  lady  the  Queen  to  him  the  said  sheriff 
directed  ;  that,  by  his  precept,  and  by  virtue  of  the  said 
writ,  he  the  said  sheriff  did  require  him  the  said  mayor,—- 
because  the  execution  of  the  said  writ  belonged  to  him  the 
said  mayor,  —  that  he  the  said  mayor  should  forthwith 
cause  a  burgess  to  be  elected  for  the  said  borough  in  the 
place  of  the  said  Sir  JP.  Thesiger^  according  to  the  command 
of  the  said  writ,  and  that^  when  the  said  precept  should 
be  executed,  he  the  said  mayor  should  make  known  to 
him  the  said  sheriff  immediately  after  the  said  election 
made,  so  that  he  the  said  sheriff   might  certify  the 
same,   together  with  the  said  writ,  and   that  precept 
return  to  our  lady  the  Queen  in  Her  Chancery  forth- 
with ;  that  the  said  precept,  afterwards,  and  before  the 
committing  of  the  grievances  hereinafter  mentioned,  to 
wit,  on  &c.,  at  the  borough  of  Abingdon  aforesaid,  in 
the  same  county  of  Berks,  was  delivered  to  him  the  de- 
fendant,— then,  and  until  and  after  the  return  of  the  same 
writ,  being  mayor  of  the  said  borough  of  Abingdon  as 
aforesaid,  —  to  be  executed  in  due  form  of  law;  that,  by 
virtue  of  the  said  precept;  and  by  virtue  of  the  writ  afore- 
said, they  the  said  burgesses  of  the  borough  of  Abingdon, 
being  in  that  behalf  duly  forewarned,  to  wit,  on  the  8th 
otjuly,  in  &c.,  at  the  borough  of  Abingdon  aforesaid, 
before  him  the  defendant,  so  being  mayor  and  returning 
officer  as  aforesaid,  were  assembled  to  elect  a  burgess 
for  the  said  borough,  according  to  the  exigency  of  the 
writ  and  precept  aforesaid ;  that,  during  that  assembly, 
to  that  intention,  and  before  such  burgess  by  virtue  of 
the  writ  and  precept  aforesaid  was  elected,  to  wit,  on 
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&e.  last  aforesaid,  at  the  borough  of  Abingdon  aforesaidi 
be  the  plaintiff  then  being,  and  the  jiainiiff  averred  that 
U  then  voaSf  a  burgess  of  the  borough  aforesaid^  and  the 
name  of  the  plaintiff  being  then  inserted,   and    then 
standing  and  being,  and  the  plaintiff  averred  that  his 
name  was  then  inserted  and  then  stood  and  was,  in  the 
rq;bter  of  voters  then  in  force  for  the  said  borough,  to 
wit^  the  register  of  all  persons  entitled  to  vote  in  the 
dection  of  a  member  to  serve  in  parliament  for  the  said 
borougby  made  and  formed  according  to  the  provisions 
of  the  statutes  in  that  case  made  and  provided ;  and, 
the  plaintiff's  said  name  being  and  standing,  and  the 
plaintiff  averred  that  his  said  name  then  stood  and  was, 
Nob  216.  in  the  said  register  of  voters ;  and  the  plaintiff 
being  then  entitled,  and  the  plaintiff  averred  that  he  was 
Aen  entitled,  to  give  his  vote  for  the  choosing  of  a  burgess 
of  the  said  borongh  according  to  the  exigency  of  the  writ 
and  precept  aforesaid,  before  him  the  defendant,  mayor 
of  that  borongh,  to  whom  then  and  there  it  did  duly 
belong,  as  such  returning  officer  as  aforesaid  at  the  said 
decdoD,  to  take  and  allow  the  vote  of  him  the  plaintiff 
of  and  in  the  premises,  was  ready  and  willing,  and  the 
plaintiff  then  offered  to    give,   and   then    and  there 
tendered  his  vote  for  choosing  James  Catdfieldy  Esq., 
a  burgess  for  that  parliament,  by  virtue  and  according 
to  the  exigency  of  the  writ  and  precept  aforesaid ;  and 
he  the  plaintiff  was  then  and  there  willing  and  ready  to 
answer,  and  did  then  and  there  answer  in  the  affirmative, 
to  him  the  defendant,  so  being  such  returning  officer  as 
aforesaid,  the  questions  authorised  by  the  act  of  parlia- 
ment aforesud  to  be  put  by  the  returning  officer  at  any 
election  of  a  member  or  members  to  serve  in  parliament, 
if  reqnhred  on  behalf  of  any  candidate,  to  any  voter,  at 
the  time  of  his  tendering  his  vote  at  any  such  election, 
and  which  he  the  defendant,  so  being  such  returning 
rfBccr  as  aforesaid,  was  then  required  on  behalf  of  Sir 
P.  Tkesiger,  a  candidate  at  the  said  election,  to  put,  and 
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ISiG.        did  then  put  to  him  the  plaintiff,  and  he  the  plaintiff 
was  then  and  there  willing  and  ready  to  take,  and  then 

and  there  offered  to  take,  the  oath  by  the  said  act  of 
V.  ... 

Belchsiu  parliament  authorized  to  be  administered  by  the  re- 
turning officer  at  any  election  of  a  member  or  members 
to  serve  in  parliament,  if  required  on  behalf  of  any  can- 
didate at  the  time  aforesaid,  to  any  voter,  if  he  the  de- 
fendant, so  being  such  returning  officer  as  aforesaid, 
should  be  required  to  administer,  and  should  then  offer 
to  administer,  the  said  oath ;  of  all  which  he  the  de- 
fendant, so  being  such  returning  officer  as  aforesaid,  then 
had  notice ;  but  he  the  defendant  was  not  then  required 
to  administer,  and  did  not  then  offer  to  administer  the 
said  oath ;  and  the  vote  of  him  the  plaintiff  then  and 
there  of  right  ought  to  have  been  received  and  admitted 
and  allowed  to  be  entered  and  recorded ;  and  the  de- 
fendant, so  being  then  and  there  returning  officer  as 
aforesaid,  was  then  and  there  requested  to  receive  and 
admit  and  allow  to  be  entered  and  recorded,  the  vote  of 
him  the  plaintiff,  so  tendered  as  aforesaid :  nevertheless, 
he  the  defendant,  so  being  then  and  there  returning 
officer  as  aforesaid,  well  knowing  the  premises,  but  con- 
triving and  wrotigfidlyf/ratidulentlT/j  and  wilfully  intending 
to  injure  and  damnify  him  the  plaintiff  m  this  behalf,  and 
wholly  to  hinder  and  disappoint  him  of  his  primlege  of 
and  in  the  premises^  did  then  and  there  hinder  him  the 
plaintiff  from  giving  his  vote  in  that  behalf,  and  did 
then  and  there  absolutely  reject  the  vote  of  the  plaintiff  by 
him  so  tendered  at  the  said  election  as  aforesaid,  and  did 
then  and  there  absolutely  rejuse  to  permit  him  the  plaintiff 
to  give  his  vote  for  choosing  a  burgess  for  the  borough 
of  Abingdon  aforesaid,  to  the  parliament  aforesaid,  and 
did  not  receive  or  admits  nor  allow  to  be  entered  and  re* 
cordedy  the  vote  of  him  the  plaintiff  for  choosing  James 
Caul/ieldi  Esq.,  a  burgess  of  that  borough,  to  serve  in 
that  parliament,  contrary  to  the  said  act  of  parliament, 
and  to  the  statutes  in  that  case  made  and  provided ; 
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sod  a  borgess  of  that  borough  was  elected  for  that  par- 
liament, he  the  pkintiff  being  so  excluded  from  giving 
bis  vote^  and  his  vote  being  so  rejected  by  him  the  de- 
fendant, so  being  such  returning  officer  as  aforesaid, 
ond  voithfmt  any  vote  of  him  the  plaintiffs  then  and  there 
by  virtue  of  the  writ  and  precept  aforesaid ;  to  the  in- 
jury, enervation,  and  destruction  of  the  aforesaid  privi- 
ly of  him  the  plaintiff  in  the  premises,  and  the 
deprivation  and  loss  of  his  said  right  to  vote  at  the  said 
dection,  and  to  have  his  vote  received  and  admitted,  and 
allowed  to  be  entered  and  recorded,  by  the  defendant, 
so  being  such  returning  officer  as  aforesaid. 

The  second  count  stated,  that,  before  &c.,  and  after 
the  passing  and  coming  into  operation  of  the  act  of 
parliament  in  the  first  count  mentioned,  the  defendant 
vas  mayor  of  the  borough  of  Abingdon^  which  borough, 
before  &c.,  was,  and  is  now,  a  borough  that  returned 
and  retorns  one  member  to  serve  in  parliament ;  that, 
to  the  defendant,  as  mayor  of  the  said  borough,   by 
Tirtae  of  his  said  office  of  mayor,  of  right  belonged  the 
execution  of  any  writ  or  precept  for  the  election  of  a 
member  to  serve  in  parliament  for  the  said  borough, 
which  should  be  delivered  to  him,  so  being  such  mayor 
as  aforesaid,  and  to  be,  and  officiate  as,  returning  officer 
at  such  election :  that,  on  &c.,  a  certain  writ  of  our 
Lady  the  Queen  issued  out  of  the  court  of  Chancery  of 
our  said  Lady  the  Queen,  directed  to  the  then  sheriff  of 
Berkshire^  and  that  such  writ  was  and  is  in  the  same 
terms  and  to  the  same  purport  and  effect  as  the  writ  in 
the  said  first  count  mentioned  ;  that  the  said  writ  after- 
wards, and  before  the  committing  of  the  grievances,  &c., 
to  wit,  on  &c.,  in  the  said  county  of  Berks^  was  delivered 
to  one  J.  B.  Monck^  Esq.,  the  sheriff  of  the  same  county 
€(  Berisj  to  be  executed  in  due  form  of  law ;  that,  by 
Virtae  of  the  said  writ,  the  said  J.  B.  Monde  afterwards, 
BXkd  before  the  said  committing,  &c.,  to  wit,  on&c.)  made 
▼ou  III.  —  c.  B.  F 
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lib  certain  precept  in  writing  under  the  seal  of  him  die 
said  J.  B.  Monck  of  his  office  of  sheriff  of  the  county  of 
Berks  aforesaid,  directed  to  the  mayor  of  jibingdon 
aforesaid  ;  that  the  said  precept  was  and  is  in  the  same 
terms,  and  to  the  same  purport  and  effect,  as  the  precept 
in  the  said  first  count  mentioned ;  that,  by  virtue  of  the 
said  precept)  and  by  virtue  of  the  writ  aforesaid,  the 
said  burgesses  of  the  said  borough  of  Abingdoti^  being 
in  that  behalf  duly  forewarned,  to  wit,  on  &C,  at  &c« 
aforesaid,  before  him  the  defendant,  so  being  mayor 
and  returning  officer  as  aforesaid,  were  assembled  to 
elect  a  burgess  for  the  said  borough,  according  to  the 
exigency  of  the  writ  and  precept  aforesaid ;  and,  during 
that  assembly,  to  that,  intention,  and  before  such  bur- 
gess, by  virtue  of  the  writ  and  precept  aforesaid,  was 
elected,  to  wit,  on  &c.  last  aforesaid,  at  &c.  aforesaid,  he 
the  plaintiff  then  being,  — and  the  plaintiff  averred  that 
he  then  was, — a  burgess  of  the  borough  af(H*esaid,  and 
the  name  of  the  plaintiff  being  then  inserted,  and  then 
standing  and  being,  -~  and  the  plaintiff  averred  that  his 
name  then  was  inserted  and  then  stood  and  was,  •—  in  the 
register  of  voters  then  in  force  for  the  said  borough,  to 
wit,  the  register  of  all  persons  entided  to  vote  in  the 
election  of  a  member  to  serve  in  parliament  for  the  said 
borough,  made  and  formed  according  to  the  provisions 
of  the  statutes  in  that  case  made  and  provided,  and 
the  name  of  the  plaintiff  then  standing  and  being, — and 
the  plaintiff  averred  that  his  name  then  did  stand  and 
was,  —-No.  216.  in  the  said  register  of  voters  then  in 
force  for  the  said  borough  as  aforesaid ;  that  the  plain- 
tiff, then  being,  —  and  the  plaintiff  averred  that  he  then 
was,  —  entitled  to  give  his  vote  for  the  choosing  of  a 
burgess  of  the  said  borough,  according  to  the  exigency 
of  the  writ  and  precept  aforesaid,  before  him  the  defend- 
ant, so  being  mayor  and  returning  officer  as  aforesaid, 
•—  to  whom  there  and  then  it  did  duly  belong  to  take 
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and  allow  the  vote  of  bim  the  pliuiiti£F  of  ^d  in  the  pre^  1 846. 
misesy  — -  was  ready,  and  he  the  plaintiff  then  and  there  — - 
offered^  to  givei  and  then  and  there  tendered,  his  vote  ^^^^ 
&a  choosing  James  CauySeld,  Esq.,  a  burgess  for  that  Bbloher. 
parliameDt,  by  virtue  o(  and  according  to  the  exigency 
o(  the  writ  and  precept  afi^resaid,  *  and  the  vote  of  him 
the  plaintiff  then  and  there  of  right  ought  to  have  been 
received  and  admitted,  and  allowed  to  be  entered  and 
record^  <>d  the  poll-books  of  the  said  election,  by  the 
defendant,  so  being  then  and  there  mayor  and  returning 
officer  as  aforesaid,  to  the  end  and  intent,  that,  when  he 
the  defendant,  so  being  such  returning  officer  as.  afore* 
saidy  should^  after  the  final  close  of  the  poll  at  the  said 
dectioD,  cast  up  the  number  of  votes  as  they  should 
appear  on  the  said  poll-books,,  and  should  openly  de- 
dare  the  stale  of  the  poll,  and  make  proclamation  of  the 
neoiber  chosen,  according  to  the  statutes  in  that  case 
made  and  provided,  the  said  vote  of  him  the  plaintiff 
should  be  reckoned,  included,  and  cast  up  by  him  the 
defendant,  so  being  such  returning  officer  as  aforesaid, 
among  the  number  of  votes  so  to  be  cast  up  as  afore- 
said, and  in  order  to  the  making  of  the  said  declaration 
and  proclamation  as  aforesaid,  as  having  been  given, 
admitted^  and  allowed  for  choosing  the  said  James  Caul' 
ield  a  burgess  for  that  parliament ;  that  the  defendant, 
90  being  there  and  then  returning  officer  as  aforesaid, 
was  then  and  there  requested  to  receive  and  admits  and 
allow  to  be  entered  and  recorded  on  the  poll-books 
of  the  said  election,  the  vote  of  him  the  plaintiff,  to  the 
end  and  intent,  that,  when  he  the  defendant,  so  being 
sudi  returning  officer  as  aforesaid,  should,  after  the 
final  close  of  the  poll  at  the  said  election,  cast  up  the 
nnmber  of  votes  as  they  should  appear  on  the  said 
poll-books,  and  should  openly  declare  the  state  of  the 
poll,  and  make  proclamation  of  the  member  chosen  as 
sbresaidy    the  vote  of  bim  the   plaintiff  shbuld  be 
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reckoned,  included,  and  cast  up  by  him  the  defendant, 
so  being  such  returning  officer  as  aforesaid  among  the 
number  of  votes  so  to  be  cast  up  as  aforesaid,  and  in 
order  to  the  making  of  the  said  declaration  and  pro- 
clamation as  aforesaid,  as  having  been  given,  admitted, 
and  allowed  for  choosing  the  said  James  Caulfieldj  Esq., 
a  burgess  for  that  parliament :    nevertheless,  the  de- 
fendant, being  then   and  there  mayor  and   returning 
officer  as   aforesaid,   well   knowing  the  premises,  but 
contriving    and  wrongfully^  Jraudvlently^  and  mlfuUy^ 
and  maliciously  intending  to   injure  and  damnify  the 
plaintiff  in  this  behalf,  and  wholly  to  hinder  and  disap- 
point and  deprive  him  of  the  benefit  of  his  right  and 
privilege  aforesaid,  of  and  in  the  premises,  did  then  and 
there,  instead  of  so  receiving  and  admitting  and  allow-- 
ing  to  be  entered  and  recorded  on  the  poll-books  of  the 
said  election  the  vote  of  the  plaintiff,  to  the  end  and 
intent  aforesaid,  did  then  and  there^  when  the  plaintiff  so 
tendered  his  vote  as  aforesaid,  and  so  requested  him  the 
defendant  to  receive  the  same,  and  to  admit  and  allow 
the  same  to  be  entered  and  recorded  as  aforesaid,  to 
the  end  and  intent  as  aforesaid,  wholly  refuse  so  to  receive 
the  same^  or  to  admit  and  allow  the  same  to  be  so  etitered 
and  recorded^  to  the  end  and  intent  as  aforesaid ;  but, 
on   the  contrary  thereof,  did  then  and  there  cause  and 
procure  the  vote  of  the  plaintiff  to  be  entered  within  a 
certain  space  or  column  of  the  said  poll'boois,  xvhich  space 
or  column  was  and  is  headed  with  the  words  ^^  For  whom 
tendered,^*  and  the  entry  of  any  vote  within  which  space 
or  column   indicates  and  signifies, —- and  the   plaintiff 
averred  that  the  entry  of  his  vote  within  the  said  space  or 
column  did  indicate  and  signify,  —  either  that  the  name 
of  the  plaintiff  had   been  omitted  from  the  register  of 
voters  then  in  force  for  the  said  borough,  in  conse- 
quence of  the  decision  of  the  barrister  who  had  revised 
the  lists  from  which  such  register  had  been  formed,  or 
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that  the  vote  of  some  other  person  had  already  been 
received  and  allowed  to  be  entered  and  recorded  on  the 
poll-books  of  the  said  election,  as  being  registered  in 
respect  of  the  same  qualification  as  that  by  virtue  of 
which  the  plaintiff  then  claimed  to  vote,  and  that  there- 
fore the  plaintiff  was  not  entitled, — when  he  the  defend- 
ant, so  being  such  returning  officer  as  aforesaid,  should, 
after  the  final  close  of  the  poll  at  the  said  election,  cast 
op  the  number  of  votes  as  they  should  appear  on  the 
said  poll-books,  and  should  openly  declare  the  state  of 
the  poll,  and  make  proclamation  of  the  member  chosen 
as  aforesaid,-~to  have  the  said  vote  of  him  the  plaintiff 
reckoned,  included,  and  cast  up  by  him  the  defendant, 
so  being  such  returning  officer  as  aforesaid,  among  the 
number  of  votes  so  to  be  cast  up  as  aforesaid,  and  in 
order  to  the  making  of  the  said  declaration  and  pro- 
clamation as  aforesaid,  as  having  been  given,  admitted, 
and  allowed  for  choosing  the  said  James  Caulfield  a 
burgess  for  that  parliament :  and  the  plaintiff  further 
said,  that,  when  he  the  defendant,  so  being  such  re- 
turning officer  as  aforesaid,  did,  after  the  final  close 
of  the  poll  at  the  said  election,  cast  up  the  number  of 
votes  as  they  appeared  on  the  said  poll-books,  and  did 
openly  declare  the  state  of  the  poll,  and  make  pro- 
clamation of  the  member  chosen,  according  to  the 
statutes  in  that  case  made  and  provided,  he  the  defend- 
ant did  then  voholly  refuse^  neglect^  and  omit  to  reckon^ 
include^  and  cast  upj  and  did  not  then  reckon^  include^ 
and  cast  up^  among  the  number  of  votes  so  cast  up^  and,  in 
openly  declaring  the  state  of  the  poll,  he  the  defendant 
did  wholly  refuse,  neglect,  and  omit  to  reckon  and  in- 
clude among  the  number  of  votes  given  for  choosing 
the  said  James  Catdfieldf  Esq.,  a  burgess  for  that  par- 
liament, then  declared  by  him,  so  being  such  returning 
officer  as  aforesaid,  as  and  for  the  true  state  of  the  poll 
in  that  behalf,  and  the  defendant  did  not  then  so  reckon 
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and  include  among  the  said  number  of  votes,  and  in  the 
state  of  the  poll  so  then  and  there  openly  declaried  as 
aforesaid,  the  said  vote  of  him  the  plaintiff;  and  a  bur- 
gess of  that  borough  was  elected  for  that  parliament, 
and  proclamation  was  made  of  a  member  choseii,  with- 
out any  vote  of  him  the  plaintiff  being  so  reckoned,  In- 
cluded, and  cast  up  as  aforesaid ;  whereby  the  privilege 
of  the  plaintiff  in  that  behalf  was  wholly  ii^ured,  ener- 
vated, and  destroyed,  and  he  the  plaintiff  was  wholly 
deprived  of  the  benefit  of  his  right  to  vote  at  the  said 
election,  and  to  have  his  said  vote  received  and  ad- 
mitted and  allowed  to  be  entered  and  recorded  oil  the 
said  poll-books,  and  to  have  the  same  reckoned,  in- 
cluded, and  cast  up  by  the  defendant,  so  being  such  re- 
turning officer  as  aforesaid,  among  the  number  of  votes 
so  cast  up  afler  the  close  of  the  poll  as  aforesaid,  and  to 
have  the  same  reckoned  and  included  in  the  declaratioh 
by  him  the  defendant,  so  being  such  returning  officer  as 
aforesaid,  of  the  state  of  the  poll,  among  the  number  of 
votes  given,  admitted,  and  allowed  for  choosing  the  said 
James  Caidfield  a  burgess  for  that  parliament. 

The  third  count  was  similar  to  the  second,  down  to 
the  asterisk,  p.  67;  it  then  proceeded  as  follows  —  and 
it  then  and  there  became  and  was  the  duty  of  the  de- 
fendant to  enter  the  said  vote  of  the  plaintiff  so  tendered 
by  him  the  plaintiff  as  aforesaid,  upon  the  poll-books  of 
the  said  election,  without  entering  into  or  allowing  any 
scrutiny  by  or  before  him  the  defendant,  so  being  such 
returning  officer  as  aforesaid,  with  regard  to  such  vote: 
nevertheless,  he,  the  defendant,  being  then  and  there 
mayor  and  returning  officer  as  aforesaid,  well  knowing 
the  premises,  but  contriving,  and  wrongfully,  fraudu- 
lently, wilfully,  and  maliciously  intending  to  injure  and 
damnify  him  the  plaintiff  in  that  behalf,  and  further  to 
vex,  harass,  and  delay  the  plaintiff  in  the  exercise  of 
his  privilege  of  votmg,  and  to  deprive  him  of  the  benefit 
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said  privilege  of  wid  in  the'premisesr,  did  there  and        1 846. 
Hen  wro9^/u^  order  and  alUno  a  scnainy  to  be  held        ■ 
before   him  the  defendant,   so  being  such  returning        P»ygb 
officer  as  aforesaid,  to  wit,  at  the  Guildhall  in  the  said     Bxlchkb. 
boroogfa,  XKfith  regard  to  the  vote  of  him  the  plaintiff^  so 
tendered  by  him  the  plaintiff  as  aforesaid,  and  with 
regard  to  the  right  abd  qualification  of  him  the  plaintiff 
to  give  his  voCe^  and  to  have  the  said  vote  admitted  and 
aUowed;  and  did  further  wrongfully  take  upon  himself 
to  acQodge  and  determine,  at  and  after  such  scrutiny  so 
ordered  and  allowed  and  held  as  aforesaid,  that  the 
piaintiflTwaa  not  then  entitled  to  give,  and  had  no  quali- 
fication enabling  htm  to  give,  his  vote  at  the  said  election, 
and  that  he  was  not  then  endtled  to  have  the  same  ad* 
nutted  and  allowed,  contrary  to  the  provisions  of  the  said 
act  of  parliament,  and  to  the  statutes  in  that  case  made 
and  provided ;    whereby  the  plaintiff  was  not  only  then 
wrongfully  vexed,  harassed,  delayed,  hindered,  and  ob- 
structed in  the  exercise  of  his  said  privilege  of  voting,  but 
was  then  wholly  deprived  of  the  benefit  of  his  said  privi- 
lege, and  a  burgess  of  that  borough  was  elected  for  that 
parliament,  the  vote  of  him  the  plaintiff  being  so  hindered 
and  obstructed,  and  without  any  vote  of  him  the  plaintiff 
then  and  there  by  virtue  of  the  writ  and  precept  afore- 
said ;  and  also  by  means  of  the  premises,  the  plaintiff 
was  otherwise  greatly  injured  and  damnified :  to  the 
damage  of  the  plaintiff  of  500/.,  &c.  (a) 

To  the  first  count,  the  defendant  pleaded,  first,  not  Pleas  to  the 
guilty ;  secondly,  that  the  plaintiff  was  not,  at  the  time  ^^  ^^^ 
in  dial  behalf  in  that  count  mentioned,  a  burgess  of 
the  sud  borough,  duly  qualified  or  entitled  to  vote  in 
or  at  the  election  therein  mentioned,  in  manner  and 
fenn  as  therein  alleged  — concluding  to  the  country. 

(«)  No  ttep  appears  to  have  counts  was  in  apparent  viola^ 
^  taken  on  the  ground  that  tion  of  the  rules  of  Hilary 
^  imertion   of    these  three      term,  4  W,  4.  rr.  5,  6, 
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1 846.  To  the  second  count  the  defendant  demurred,  assigning 

—       for  causes — that  no  sufficient  or  any  cause  of  action  was 
Fryob       thereby  disclosed,  and  that  it  was  not  therein  or  therefrom 
Belchbr.     apparent,  that  the  plaintiff  had  sustained  any  damage  by 
Special  de-       reason  of  any  thing  therein  alleged  or  set  forth  —  that  it 
moirer  to  the  was  consistent  with  every  allegation  in  that  count,  that 
second  count.   ^^  plaintiff  did  in  reality  vote,  and  have  his  vote  re- 
ceived and  recorded,  at  the  said  election,  or,  at  least, 
that  there  was  nothing  in  that  count  which,  with  apt, 
convenient,  or  sufficient  certainty  or  precision,  excluded 
the  possibility  of  the  plaintiff's  having  so  voted,  and 
had  his  said  vote  duly  admitted  and  recorded,  thereat  — 
that  the  count  did  not  with  any  sufficient  certainty,  shew 
that  the  tortious  act  therein  charged  was  wilful  or  ma- 
licious, or  that  the  defendant  had  any  means  of  avoiding, 
or  could  have  avoided  the  same,  or  that  the  plaintiff  had 
sustained  any  legal  damage  therefrom  — -  that  the  inser- 
tion of  the  plaintiff's  name  in  the  column  complained  of 
in  that  count  might  have  been,  for  all  that  appeared  to 
the  contrary,  a  matter  in  itself  altogether  innocent  and 
legal,  and  out  of  which  no  cause  of  action  could  or  did 
originate,  and  might  have  arisen  wholly  from  mistake 
or  inadvertency  either  of  the  defendant  or  others,  and 
that  it  was  not  stated  therein,  nor  was  it  to  be  concluded 
therefrom,  that  such  insertion  was  wilful  or  malicious  -~ 
that,   for   aught   that   appeared   to   the  contrary,   the 
plaintiff's  vote  was  allowed  and  received  and  recorded 
at  the  said  election  —  that  it  did  not  sufficiently  appear 
by   averment  that  an  election   was  held,  or  that   the 
plaintiff  had,  or  could  have,  in  any  way  been  prejudiced 
or  damnified  —  and  that  the  count  was  not  sufficiently 
specific  and  certain,  but  was  throughout  too  general, 
and  it  was  only  by  inference,  deduction,  and  conjecture, 
that  any  tort  or  cause  of  action  could  be  traced  or  dis- 
covered therein,  && 
Special  de-  Demurrer  to  the  third  count,  assigning  for  causes 
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—  that  it  disclosed  no  sufficient  or  any  cause  of  ac-  1846. 
tioD  —  that  it  nowhere  therein  appeared,  either  ex- 
pressly or  by  implication,  that  the  plaintiff  did  not  vote 
at  the  election  in  that  count  mentioned — that,  supposing  Belcher. 
the  alleged  scrutiny  to  have  been  held,  it  was  not  suffi-  murrer  to  the 
cieotly  shewn  that  the  effect  of  such  scrutiny  was,  or  *^*"^  *'^^*' 
ooold  have  been,  prejudicial  to  the  plaintiff's  vote — that 
the  nature  of  the  alleged  scrutiny  ought  to  have  been 
sbewu  —  that  it  was  consistent  with  every  allegation  in 
that  count  that  the  alleged  scrutiny  consisted  of  nothing 
more  than  the  inquiries  directed  to  be  made,  and  the 
questions  put,  under  and  by  virtue  of  the  act  of  parlia- 
ment in  that  count  mentioned  —  that,  if  the  scrutiny 
complained  of  was  really  an  illegal  scrutiny,  all  the 
facts  and  circumstances  attending  and  incidental  to  it 
should  have  been  distinctly  set  forth  with  special  and 
proper  averments  in  that  behalf — that  it  was  not  shewn 
in  and  by  that  count  that  the  scrutiny  complained  of 
prevented  the  plaintiff  from  subsequently  voting  at  the 
same  election,  or  that  the  plaintiff  did  not  in  fact  vote 
and  have  his  vote  duly  received,  admitted,  and  recorded 
at  the  said  election  —  that  no  damage  in  law  to  the 
plaintiff  was  sufficiently  or  precisely  shewn  in  or  by 
that  count,  nor  did  it  sufficiently  or  precisely  appear 
that  the  defendant  was  guilty  of  any  act  of  omission  or 
commission  maliciously  or  wilfully  or  knowingly,  or 
that  the  plaintiff  had  sustained  any  injury  or  wrong  by 
reason  of  the  premises -~  and  that  the  count  was  in 
other  respects  too  vague,  general,  loose,  uncertain,  and 
'msofiicient. 

The  plaintiff,  on  his  part,  demurred  to  the  second  Special  de- 
plea,  assigning  for  causes — that  the  plea  was  ambiguous  ™*"^'  ^  *"® 
and  uncertain,  in  this,  that  it  was  doubtful,  and  wholly  to  first  count, 
impossible  for  the  plaintiff  to  know  in  what  sense  the 
word  <^ qualified''  was  used  therein;  whether  as  ex- 
pressing that  the  plaintiff  was  possessed  of  a  qualifica- 
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tion,  or  certain  property  or  interest  the  possession  of 
which  entitled  him  to  be  placed  and  retained  on  ihe 
register  of  voters ;  or  whether  it  was  merely  used  tanto- 
logically,  and  as  equivalent  to  the  word  ^^  entitled,'*  in 
the  same  plea  used,  and  so  traversed  that  the  plaintiff 
was  so  entitled  under  the  state  of  facts  in  the  first  count 
of  the  declaration  averred  -—  that,  the  meaning  of  the 
plea  being  thus  doubtful,  ambiguous,  and  wholly  un* 
certain,  no  issue  could  safely  be  joined  upon  it  by  the 
plaintiff —  that,  by  the  allegation  therein  that  the  plains 
tiff  was  not  "  qualified,"  it  was  attempted  to  traverse 
and  put  in  issue  matters  not  alleged  in  the  declaration, 
and   wholly  immaterial  to  the  merits  of  the  case,  it 
being  nowhere  alleged  in  the  first  count,  and  it  not  being 
necessary  to  the  plaintiff's  right  of  action  to  allege,  that 
the  plaintiff  was  *^  qualified,"  or  possessed  of  a  qualifi- 
cation ;  but  the  allegations  in  the  count  amounting  solely 
to  this,  that,  having  complied  with  all  the  requisites 
prescribed  by  the  act  of  parliament  in  that  count  men- 
tioned,  the  plaintiff  was  entitled  to  Vote,  as  a  matter  of 
right,  and  that  no  judicial  discretion,  in  any  way  what- 
ever, lay  with  the  defendant  as  returning  officer  at  the 
said  election  —  that  the  plaintiff  could  not,  therefore, 
properly  take  issue  upon  the  plea,  inasmuch  as  the 
verdict  of  a  jury  upon  it  would  in  no  way  tend  to  the 
determination  of  the  merits  of  the  case  —  that,  if  the 
defendant  desired  to  raise  the  question  of  the  qualifica- 
tion of  the  plaintiff,  he  should  have  done  it  by  a  special 
plea  in  bar,  concluding  with  a  verification — that  the 
plea  was  multifarious  and  uncertain,  inasmuch  as  by  the 
word  **  qualified"  were  attempted  to  be  put  in  issue  all 
the  several  facts  in  which  the  qualification  of  the  plain- 
tiff might  consist,  and  it  was  left  wholly  in  doubt  which 
of  the  several  facts  the  defendant  intended  to  dispdte, 
and  the  plaintiff  was  therefore  left  in  ignorance  what 
facts  be  would  be  called  upon  to  prove  at  the  trial  of 
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the  ksiie-— that  the  plea  should  have  stated,  or  taken' 
'mme  upon,  some  single  fact  in  which  this  qoaliflcation 
of  the  plaintiff  might  or  ought  to  consist,  and  which  waH 
either  allied  or  necessarily  implied  in  the  count,  and 
OQ  which  a  single,  certain,  and  material  issue  might 
hafe  been  joined  —  that  the  plea  was  multifarious  and 
eoeertain,  in  this,  that  it  was  attempted  by  the  plea  to 
pot  in  issoe  all  the  facts  in  the  ootint  alleged,  or  neces* 
nrfly  implied,  on  which  the  title  to  vote  at  the  said 
cfectioQ  of  the  plaintiff  depended,  and  it  was  left  wholly 
doubcfbl  fliiid  uncertain  which  of  the  said  several  facts 
die  defendant  intended  to  dispute  or  deny,  and  the 
plaintiff  was  therefore  left  in  ignorance  what  facts  he 
woold  be  lulled  upon  to  prove  at  the  trial  of  the  issue, 
sad  no  single,  certain,  and  material  issue  could  there- 
fore be  joined  on  the  plea  —  that  the  plea  should  have 
traversed  some  single  and  material  fact  alleged  in  the 
count,  on  which  the  title  to  vote  depended,  and  on 
which  a  single,  certain,  and  material  issue  might  have 
been  joined  —  that  the  plea  was  double,  in  this,  that  it 
put  in  issue  several  facts,  the  determination  of  either  of 
whidi  would,  it  was  pretended  by  the  defendant,  be  a 
sufficient  answer  to  the  action,  inasmuch  as  it  attempted 
to  put  in  issue  both  the  qualification  of  the  plaintiff, 
the  want  of  which  it  was  pretended  by  the  defendant 
would  be  an  answer  to  the  action,  and  also  attempted  to 
put  in  issue  the  right  and  title  of  the  plaintiff  to  vote 
under  the  circumstances  in  the  count  alleged — that  the 
plea  was  also  double,  inasmuch  as  it  attempted  to  put 
b  issue  all  the  several  facts  in  which  the  qualification 
of  the  plaintiff  consisted,  the  verdict  of  a  jury  as  to  any 
one  of  which,  adversely  to  the  plaintiff,  would,  accord- 
ing to  die  defence  set  up  by  the  defendant,  be  a  suffi- 
oent  answer  to  the  action,  and  on  any  one  of  which  a 
angle  and  certain  issue  might,  therefore,  have  been  ten- 
^^fstd — that  the  plea  was  also  double,  inasmuch  as  it 
pat  ia  issue  all  the  several  facts  in  thlB  coif nt  allegeid,  or 
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necessarily  implied,  on  which  the  right  or  tide  of  the 
plaintiflr  to  vote  at  the  said  election  most  depend,  and 
the  verdict  of  a  jury  as  to  any  of  which,  adversely  to  the 
plaintiff,  woald  necessarily  be  fata]  to  the  plaintiff's 
right  of  action,  and  on  any  of  which  a  angl^  certain, 
and  material  issue  might,  ther^cme,  have  been  joined— 
that  the  plea  was;,  bad,  because  it  attempted  to  pat  in 
issue  and  to  submit  to  the  consideratkm  of  a  jury  mere 
matters  <^  law,  namely,  one  or  other  of  tk  questions 
whether  or  not  the  plaintiff  was,  in  the  state  of  fSu^ts 
alicjied  or  inq^lied  in  the  dedaraticB,  ^  qnahfied,"  or 
*^  ooalihed  or  cintiiled,^  to  TOte,  or  ^  entitled  to  vote,** 
kcli  4«f  which  qnestioDs,  whichever  it  mi^it  be  that 
imcoided  to  he  raiaed  by  tiie  plea,  was  one  proper 
tor  ncoonof  faiwoniy  todeiiermine,andiiotpn]pertobe 
;»ihmifte(l  to  the  oonsideratian  of  ajmy;  and,  if  the  de- 
1^(HMhim  desired  to  di^une  eitlier  the  plaintiff's  qnalifi- 
v^iioiw  or  his  right  and  titk  to  vote  at  die  said  election, 
tv^^^VHvIc  ^tlier  have  tmcncd  some  angk^  oertiii^and 
<ni»i^t«a'.  4U«t  4»f  the  toicts  in  the  aid  ooont  alleged,  or 
v«^^v><wri1\  implied,  or  shoold  hsie  allqgsd  aoDie  new 
m?»ff^r  «chwt:  islwm^  destroj-  the  plaintiff's  ng^t  by  a 
^\i4^^  ir  ^{>A««ti<!<i^9Kir.  aiic  avoidanoa,  or  dumild  have  de- 
v^v^irn^;  f^  fK<-  .i^mvi;  «<  inspfRcient.  on  the  state  of  fiicts 
iK^v  i^)kie^o*  t^  ^«4t««  anv  snci  right  or  title  to  vote  in 
•k,  ^u^ifM^f;  w«i«c  <o''  wilier,  .ooumes  had  been  adopted 
^x  iK,  ^4^4;r«Miinr-^iha:  the  ntea  conrlnded  to  the 
<vMmi;<^-.  M^*^*^^;  y^rm-iir  f.  v^eriticatiim — and  that  it  was 
v4Ka<^4<«,^  "(iMw^SieiwH^  vmn^nais.  intemal,  and  insiiffi- 

*i^  ni/invkifkt-^rK  %G^iy  «i::nfifid  ii:  Siuter  term  last. 


-fHiM** 


A>ii  ^.^i4„^        j'^*'4i«^--.  Ni^rit».V**Wiir<iHSrt>AaK,/<i     Iflhepleaisto 

,H^   r^      ^k^^      ^      9^.^       «iii«;.  4Amu.  *^wi  in  T^ilraii,  if 
4    7  X    ^    V  ^x*K  X    Ny»niin.       «iaf^  ^ipR^  ens  liwHiiifiiij,  the 
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be  read  as  bringing  into  question  the  right  of  the  plaintiff 
to  be  upon  the  register  of  voters,  undoubtedly,  it  is  not 
good,  the  seventy-ninth  section  of  the  6  &  7  Vici.  c.  18. 
making  the  register  ^^  conclusive  evidence  that  the  per- 
sons therein  named  continue  to  have  the  quali6cations 
annexed  to  their  names  respectively  "  in  the  regbter  in 
force  at  the  election,  (a)    But,  though  the  register  is  con- 
dasive  as  to  the  qualification,  there  is  another  consider* 
ation  that  may  be  included  in  the  party's  right  to  vote, 
namely,  his  continued  residence  in  the  borough;  for, 
tie  same  section  contains  a  proviso,  "  that  no  person 
shall  be  entitled  to  vote  at  any  future  election  for  a 
member  or  members  to  serve  in  parliament  for  any 
city  or  borough,  unless  he  shall,  ever  since  the  S  1st  of 
of  Jufy  in  the  year  in  which  his  name  was  inserted  in 
the  roister  of  voters  then  in  force,  have  resided,  and  at 
He  time  of  voting  shall  continue  to  reside^  within  the  city 
or  borough,  or  place  sharing  in  the  election  for  the  city 
or  borough  in  the  election  for  which  he  shall  claim  to 
be  entitled  to  vote,  or  within  the  distance  thereof  re- 
quired by  the  said  recited  act  (b)  to  entitle  such  person 
to  be    registered  in  any  year."      Omitting  the  word 
''qualified"  (which  may  be  regarded  as  surplusage), 
the  plea  is  a  simple  traverse  of  the  right  of  voting 
alleged  in  the  first  count.     If  the  plaintiff  was  entitled 
to  vote,  he  was  qualified  to  vote :  the  terms  are  synony- 
mous.    {Tindalj  C.  J.     The  suggestion  on  the  other 
side   is,  that  you   may  be  challenging  the   plaintiff's 
qualification.     Cresswellj  J.,  the  plea  seems  to   invite  a 
discussion  which  the  statute  expressly  excludes.]     At 
the  most  it  is  a  mere  expansion  of  that  which  the  count 
necessarily    implies:    Armani  v.    Castriqne.  {c)      [7V;i- 
</a/,  C.  J.     The  plea  seems  to  point  to  two  defences  — 
the  GDC,  that  the  plaintiff  was  not  on  the  register  —  the 
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(a)  And  see  Wright,  App.^ 
^omn  Clerk  o/Stodcport,  Rcsp., 
5  MSfG.4l,  42. 


(0 
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13  M.  4  W.  443. 
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1846*       otber»  that  be  comes  within  the  proviso  in  the  6  & 

7  Vict.  c.  18.  s.  79.] 

Pbtob  ^3  ^  ^g  second  count,  .the  question  is  whether  it 

Bblohbe.     discloses  any  cause  of  action.    In  A$bby  v.  White  (a). 

As  to  the         it  was  determined  by  the  House  of  Lords,  that  a  man 

second  count,    ^ho  has  a  right  to  vote  at  an  election  for  members  of 

parliament,  may  maintain  an  acUon  against  the  return- 
ing officer  for  maliciously  refusing  to  admit  his  votej 
though  his  right  was  never  determined  in  parliament, 
and  though  the  persons  for  whom  he  offered  to  vote 
were  elected.  But  malice  is  an  essential  ingredient  to 
support  such  an  action,  and  must  be  expi-esshf  alleged: 
Hartnan  v.  Tappendeii  (&);  Dreaae  v.  Caution  (c);  Mil" 
ward  V.  Sargeant  (d) ;  CuUen  v.  Morris,  (e)  In  the  case 
last  citedy  Abtxdt^  C.  J.,  in  summing  up,  very  learnedly 
and  elaborately  discusses  the  point :  ^^  If,"  says  his 
lordship,  ^<  the  plaintiff  had  a  right  to  vote^  the  ques- 
is,  whether  the  action  be  maintainable  under  the  circum- 
stances of  the  case.  On  the  part  of  the  plaintiff  it  has 
been  contended,  that  he  has  a  maintainable  right  of  ac- 
tion without  at  all  referring  to  the  motives  by  which  the 
defendant  was  influenced  in  rejecting  his  vote,  and 
independently  of  the  proof  of  any  malicious  intention 
on  the  part  of  the  defendant.  On  the  part  of  the  de- 
fendant, it  has  been  contended  that  an  action  is  not 
maintainable  for  merely  refusing  the  vote  of  a  person 
who  appears  afterwards  to  have  really  had  a  right  to  vote^ 
unless  it  also  appears  that  the  refusal  resulted  from  a 
malicious  and  improper  motive ;  and  that,  if  the  par^ 
act  honestly  and  uprighdy,  according  to  the  best  of  his 
judgment,  he  is  not  amenable  in  an  action  for  damages. 
I  am  of  opinion  that  the  law,  as  it  has  been  stated  by 

(a)  2  Ld.  Raym.   938.^   6  (6)  1  East,  555. 

Mod.  46.,  1  Salk.  19.,  5  Salk.  (c)  lb.  563.  n. 

17.,  Lord  Holt,  5%^,  I  Smith,  (d)  lb.  567.  n. 

Leading  Cases^  105.  {e)  9.  Stark.  N.  JP.  C.  577. 
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the  cpunscl  for  the  defendant,  is  correct     The  return^        1846. 

iflgoflBcer  is^  to  a  certain  degree,  a  ministerial  one;  but       — ^ 

he  is  not  fio  to  all  intents  and  purposes;  neither  is  he       Pa^os 

wholly  s  judicial  oflBcer;  his  duties  are  neither  entirely     Bbloher. 

loioisterial  nor  wholly  judicial:   they  are  of  a  mixed 

mUiiife*     It  cannot  be  contended  that  he  is  to  exercise 

DO  jttdgm^ty  no  discretion  whatsoever,  in  the  admission 

orrcgectioQ  of  votes:  the  greatest  confusion  would  pre- 

nil  if  saeh  a  discretion  were  not  to  be  exercised.    On 

the  other  hand,  the  officer  could  not  discharge  his  duty 

vitbout  great  peril  and  apprehension,  if,  in  consequence 

of  a  mialake,  be  became  liable  to  an  action.     It  has 

been  urged  that  Lord  Hoft,— -who,  with  great  honour  to 

Umael^  once  filled  this  seat, — intimated  his  opinion  that 

tke  mere  refusal  of  the  vote  of  a  person  entitled  to  vote, 

voold  give  the  party  a  right  to  sue  th^returning  officer. 

Whelber  he  ever  did  say  so  or  not,  we  do  not  certainly 

know ;  for^  the  reports  of  that  case  are  very  imperfect. 

No  one  entertains  a  greater  veneration .  for  that  learned 

judge  than  I  do;  but,  if  he  did  so  express  himself,  I 

am  bound  to  deliver  my  opinion  that  he  was  mistaken. 

The  case  alluded  to,  AAby  v.  White j  had  been  tried  by 

a  jury ;  and,  upon  the  iace  of  the  record,  the  defendant 

was  charged  with  malice;  and,  when  a  writ  of  error 

was  brou^t,  the  record  itself  was  conclusive  as  to  the 

malice  of  the  defendant  (a),  since  the  court  could  look  at 

nothing  beyond  the  record.     The  next  case  which  has 

been  alluded  to  is  that  of  Greio  v.  Milward  {b) ;  and 

there  the  declaration  charged  the  defendant  with  having 

in(ftjfy  and  maliciously  refused  the  vote  of  the  plaintiff; 

uA.  there  the  jury  found  a  verdict  for  the  plaintiff  with 

considerable  damages,  amounting  to  300/. ;  from  which 

it  appears  that  the  defendant  had  conducted  himself 

^ery  maliciously.     A  writ  of  error  was  then  brought, 

(a)  rtde  infi-ik  80  (a}.  (b)  2  Luder9,  S45. 
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but  the  averment  oF  malice  was  upon  the  record  (a),  and 
ultimately  the  writ  of  error  was  abandoned.     The  next 
action  was  brought,  not  by  the  party  whose  vote  had 
been  refused,  but  by  a  candidate ;  and  it  was  brought 
against  the  returning  officer  for  having  refused  votes 
tendered  on  behalf  of  the  plaintiiF,  and  having  returned 
another  candidate.     That  action  was  founded  upon  the 
Stat  of  ff^ll.  S.  (&);  and  that  statute  gives  a  right  of  ac- 
tion in  those  cases  only  where  the  act  of  the  defendant  is 
wiyUL  (r)    A  case  afterwards  came  on  to  be  tried  before 
Wilson^  J.,  on  the  western  circuit  (Drew  v.  Caulion\ 
which  had  been  brought  by  the  plaintiff  against  the 
defendant  for  having  refused  to  admit  his  vote.     It  was 
admitted  by  the  counsel  for  the  plaintiff,  that  the  plain- 
tiff was  one  of  a  class  of  persons  who  had  not,  for  a 
length  of  time,  been  allowed  to  vote ;  and  it  was  held 
that  the  action  was  not  maintainable ;  because  the  de- 
fendant had  done  no  more  than  that  which  his  prede- 
cessors had  done.     If  a  vote  be  refused  with  a  view  to 
prejudice  either  the  party  entitled  to  vote,  or  the  candi- 
date for  whom  he  tenders  his  vote,  the  motive  is  an 
improper  one,  and  an  action  is  maintainable.    The  ques- 
tion for  your  consideration  is,  whether  the  refusal  of  the 
vote   in   this  instance,  was  founded  on   an   improper 
motive  on  the  part  of  the  defendant :  it  is  for  you  to 
pronounce  your  opinion,  whether  the  defendant's  con- 
duct proceeded  from  an  improper  motive,  or  from  an 
honest   intention  to  discharge  his  duty,  acting  under 
professional  advice.     If  he  intended  to  do  prejudice 
either  to  the  plaintiff  or  to  the  candidate  for  whom  he 
meant  to  *vote,  the  plaintiff  is  entitled  to  your  verdict : 
if,  on  the  other  hand,  he  acted  in  the  best  way  he  could 
according  to  his  judgment,  your  verdict  ought  to  be  for 
the  defendant."     The  jury  not  being  able  to  agree,  no 


(a)  And  appeared  by  that 
recoid  to  have  been  found  by 
the  jury  to  be  true. 


[b)  7&8  FT.  3.  C.25. 
>)  Sect.  6. 
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Terdict  vras  pronounced.     The  second  count  here  does        1846. 
use  words,  in  the  first  instance,  which,  if  they  overrode        ■ 
the  whole  allegation,  might  amount  to  a  sufficient  state-        Pbtcs 
ment  of  malice :  but,  in  alleging  what  the  defendant,  as      Biloher. 
returning  officer,  did,  it  does  not  charge  that  the  act  was 
done  wilfidly  and  maliciouslj/ :   it  merely  alleges   that 
the  defendant  refused  to  receive  the  plaintifPs  vote,  but 
caused  it  to  be  entered  in  the  column  of  voies  tendered^ 
lod  that  he  omitted  to  reckon  it  among  the  number  of 
votes  at  the  close  of  the  poll.    It  may  have  been  omitted 
accidentally,  or,  for  any  thing  that  appears  to  the  con- 
trary, the  defendant  may  have  made  an  error  in  the 
casting  up  of  the  votes. 

The  third  count  charges  the  defendant  with  having.  As  to  the 
as  returning  officer,  wrongfully  ordered  a  scrutiny  with  ^^  count, 
regard  to  the  plaintiff's  vote.     There  is  no  allegation 
tbat  tlie  vote  was  rejected,  or  that  the  plaintiff  persisted 
in  requiring  his  vote  to  be  recorded.     The  proviso  in 
sect.  79.,  before  referred  to^  deprives  the  party  of  his 
right  to  vote,  though  on  the  register,  if  he  has  not  con- 
tinued to  reside  in  the  borough,  or  within  seven  miles 
thereof.     Section  81.  enacts,  that  no  inquiry  shall  be 
permitted  at  the  time  of  polling,  as  to  the  right  of  any 
person  to  vote,  except  —  whether  the  voter  is  the  same 
person  whose  name  is  on  the  register,  and  whether  he 
has  already  voted  at  that  election  :  and  sect.  82.  enacts, 
that  "no  scrutiny  shall   hereafler   be  allowed,  by  or 
before  any  returning  officer  with  regard  to  any  vote 
given  or  tendered  at  any  such  election."     The  scrutiny 
here  spoken  of,  is  not  an  inquiry  at  the  poll,  but  after 
its  closing:  that  alleged  in  the  third  count  may  be  the 
merely  asking   the  questions   prescribed   by  sect.  81. 
[CresrxellyJ.     The  returning  officer  is  prohibited  by 
sect  81.,  from  putting  to  the  voter  any  other  questions 
^  those  referred  to ;  and  by  sect.  82.  it  is  enacted, 
^  it  tliall  not  be  lawful  to  reject  any  vote  tendered  by 
▼OL.III.  —  c.  B.  o 
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any  person  whose  name  is  on  the  register,  except  by 
reason  of  its  appearing  to  the  returning  officer,  upon 
putting  such  questions  as  aforesaid,  or  either  of  them^' 
that  the  person  claiming  to  vote  is  not  the  person  de- 
scribed on  the  register,  or  has  previously  voted :  the 
officer  is  not  to  reject  the  vote  by  reason  of  the  voter's 
having  ceased  to  reside  in,  or  within  the  prescribed  dis- 
tance of,  the  borough ;  and  yet,  by  sect.  79.,  the  party  in 
such  case  is  not  entitled  to  vote  !]  It  certainly  is  im- 
possible to  reconcile  these  various  provisions.  It  is 
clear,  however,  that  the  third  count  discloses  no  cause 
of  action  whatever. 


As  to  the 
second  plea 
to  the  first 
count. 


Kinglakcj  Serjt.,  contriL  The  special  plea  to  the  first 
count  is  clearly  bad.  It  introduces  new  matter,  and 
tenders  an  issue  of  fact  upon  matter  not  found  in  the 
declaration,  and  the  consideration  of  which  may  involve 
matters  wholly  irrelevant  and  unimportant  to  the  decision 
of  the  cause.  {Tindali  C.  J.  It  is  ambiguous,  at  least ; 
and  that  is  pointed  out  as  ground  of  demurrer.]  It  may 
raise  the  question  of  qualification — whether  the  plaintiiT 
had  become  disqualified  between  the  making  of  the  re- 
gister and  the  time  of  the  election,  or  whether  he  had  lost 
the  franchise.  [£;&,  J.  What  is  the  difierence  between 
being  qualified^  and  being  entitled^  to  vote?]  Under 
tbe  2  W.  4.  c.  45.  s,  58.,  if  any  change  occurred  in  the 
qualification  between  the  time  of  registration  and  the 
time  of  voting,  the  voter's  qualification  and  right  to 
vote  would  be  gone.  Now,  however,  by  sect.  79.  of  the 
6  &  7  Vict.  c.  18.,  the  register  is  conclusive  evidence  of 
the  right  to  vote. 


TiNDAL,  C.  J,  It  appears  to  me  that  this  traverse  is 
bad  for  one  of  the  reasons  assigned  as  cause  of  special 
demurrer,  viz.  ambiguit}%  The  declaration  contains 
two  separate  and  distinct  allegations  —  the  onei  that  the 
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was  a  burgess  of  the  borongh  of  Abingdon^  his      .  1846. 
name  being  and  standing  No.  216.  in  the  register  of       ■ 
▼oters  for  that  borough  —  the  other,  that  he  was  en-        ^*^^ 
titled  to  vote  for  the  choosing  of  a  burgess.     The  plea,    .  Bblohsa. 
bstead  of  taking  issue  upon  one  of  those  averments, 
states  that  the  plaintiff  was  not  *^  a  burgess  of  the  said 
borough  duly  qualified  or  entitled  to  vote  in  or  at  the 
election  "  in  the  count  mentioned ;  thus  combining  the 
two  allegations  in  one  traverse,  and  leaving  it  in  doubt 
whether  the  defendant  means  to  rely  on  the  absence  of 
the  plaintiflTs  name  from  the  register,  or  upon  his  want 
of  qualification  as  a  voter.     This  the  defendant  clearly 
hsd  no  right  to  do.     I  therefore  think  there  must  be 
judgment  for  the  plaintiff  as  to  that  plea. 

Ta^ourdj  Seijt,  prayed  and  obtained  leave  to  amend, 
(XL  the  usual  terms. 

Km^atCf  Serjt     The  second  count  sufiiciently  dis«  As  to  the 
closes  a  cause  of  action,  in  the  defendant's  refusal  to  "econd  count. 
receive  and  to  record  the  plaintiff's  vote.     The  sixty- 
e^th  section  of  the  2  ^  4.  c.  45.,  which  regulates  the 
mode  of  conducting  the  election,   requires  the  poll- 
derks,  at  the  close  of  the  poll,  to  deliver  the  poll«books, 
inclosed  and  sealed,  to  the  returning  officer,  who  is  to 
cast  up  the  number  of  votes,  and  openly  declare  the  state 
of  the  poll,  and  make  proclamation  of  the  member  or 
memben  chosen.    The  instant  a  returning  officer  refuses 
to  receive  the  vote  of  a  person  who  is  on  the  register,  the 
oBence  is  complete.     The  plaintiff  complains  that  his 
ntine  was  inserted  by  the  defendant  in  the  column  ap- 
propriated, under  sect.  59.,  to  votes  tendered  by  persons 
vhose  names  are  not  on  the  register.     Here,  the  plain- 
tiff's name  xcas  on  the  register ;  and  the  returning  officer 
^  no  authority  to  reject  his  vote^  provided  he  was 
'^  to  answer  the  two  questions  mentioned  in  sect  81* 

0  S 
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As  to  the 

third  count. 


The  count,  therefore,  upon  the  face  oF  it,  discloses  a 
specific  grievance,  arising  from  the  wilful  and  wrongful 
act  of  the  defendant  It  alleges  that  the  plaintiff's  vote 
was  entered  in  the  poll-book  only  as  a  vole  tendered; 
and,  further,  that  a  burgess  was  elected. and  returned 
without  the  vote  of  the  plaintiff  being  reckoned  and 
cast  up  among  the  number  of  votes.  There  is  a  dis- 
tinct refusal  throughout  to  receive  and  give  effect  to  the 
plaintiff's  vote.  It  may  well  be  doubted,  whether  any 
averment  of  malice  is  necessary  at  all.  Lord  Holi^  at 
least,  in  Ashby  v.  White^  inclined  to  think  it  was  not. 
And,  though  subsequent  cases  have  decided  that  malice 
must  be  averred  and  proved,  they  all  have  proceeded  upon 
the  ground  that  the  returning  officer  was  qtuisi  a  judicial 
officer.  Under  the  statutes  now  in  force,  however,  the 
duties  of  the  returning  officer,^  which  are  clearly  pointed 
out  and  defined  by  the  6  &  7  Vict.  c.  18.  ^.  81,  82.  86., 
— are  purely  of  a  ministerial  character.  He  has  no  dis- 
cretion. The  power  of  adjudicating  upon  the  right  to 
vote  of  any  person  whose  name  appears  on  the  register, 
is  studiously  reserved  for  parliament  itself,  {a)  If  malice 
be  necessary,  the  second  count  does  contain  a  sufficient 
averment  of  malice :  The  King  v.  Phillips  {b) ;  The  King 
V.  WoodfaU.  (c) 

The  third  count  states,  that  the  plaintiff^  being  en- 
titled to  vote,  tendered  his  vote  for  the  candidate  named, 
that  it  was  the  duty  of  the  defendant,  as  returning 
officer,  to  enter  the  plaintiff's  vote  on  the  poll-books 
without  scrutiny,  but  that  he,  wilfully  and  maliciously, 
intending  to  injure  the  plaintiff,  and  delay  him  in  the 
exercise  of  his  privilege  of  voting,  wrongfully  allowed  a 
scrutiny  to  be  held  with  regard  to  the  plaintiff's  vote 
and  qualification,  and  wrongfully  adjudged,  upon  such 


(a)  See  6  4*  7  Vict.  c.  18. 
9. 98. 


(b)  6  East,  464. 

(c)  5  Burr.  2667  ^ 
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scrutiny,  ibat  the  plaintiff  was  not  entitled  to  vote  and 
bad  no  qualification;  whereby  the  plaintiff  was  hindered 
and  deprived  of  his  privilege,  and  a  burgess  was  re- 
tamed  without  tlie  vote  of  the  plaintiff.     [£r/^,  J,     It 
does  not  follow  from  what  is  alleged  in  the  third  count, 
that  the  defendant  did  not  record  the  plaintiff's  vote  at 
the  time   it  was  tendered.]     The  count  in  substance 
allies  that  the  plaintiff's  vote  was   disallowed.     The 
holding  a  scrutiny,  —  which  is  expressly  prohibited  by 
the  82nd  section  of  the  6  &  7  Vict.  c.  18., — gives  a  right 
of  action,  notwithstanding  the  vote  should  be  afterwards 
recorded*     And  the  97th  section  enacts,  <Hhat  every 
sheriff,   undersheriff,   clerk  of  the  peace,  town-*clerk, 
secondary,  returning  officer,  clerk  of  the  crown,  post- 
master, overseer,  or  other  person,  or  public  officer,  re- 
quired by  this  act  to  do  any  matter  or  thing,  shall,  for 
every  wilful  misfeasance,  or  wilful  act  of  commission  or 
omission,  contrary  to  this  act,  forfeit  to  any  party  ag- 
grieved, the  penal  sum  of  100/.,  or  such  less  sum  as  the 
jory,  before  whom  may  be  tried  any  action  to  be  brought 
for  the  recovery  of  the  before- mentioned   sum,  shall 
consider  just  to  be  paid  to  such  party,  to  be  recovered 
by  such  party,  with  full  costs  of  suit,  by  action  for  debt 
in  any  of  Her  Majesty's  superior  courts  at  Westminster: 
provided  always,  that  nothing  herein  contained  shall  be 
construed  to  supersede  any  remedy  or  action  against 
any  returning  officer,  according   to  any   law   now  in 
ibrce."     An  action  will  lie  for  the  doing  of  anything 
that  is  prohibited  by  an  act  of  parliament.   [C/r55To^//,  J« 
To  whom?J     To   the   party   grieved.     {Cress^ell^  J. 
That  opens  the  whole  argument.     Wns  this  plaintiff  a 
party  grieved  ?]     The  obstruction  and  refusal  of  his 
tote  was  a  grievance,  a  legal  damnge.     [^Tindal^  C.  J. 
To  entitle  a  party  to  maintain  an  action  of  this  sort, 
must  lie  not  shew  that  he  has  sustained  some  artua^ 
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sensible  damage?  In  Comyns^s  Digest  (a),  it  is  said, 
that,  ^<  in  all  cases,  where  a  man  has  a  temporal  loss  or 
damage  by  the  wrong  of  another,  he  may  have  an  action 
upon  the  case,  to  be  repaired  in  damages."  "  But  {b) 
an  action  upon  the  case  does  not  lie,  where  there  is  not 
any  temporal  damage/']  It  is  not  necessary  to  shew^ 
that  the  plaintiff  has  sustained  any  actual  damage :  it  is 
enough,  that  the  defendant  has  unlawfully  obstructed 
him  in  the  exercise  of  a  legal  right.  In  Sckinoiti  v. 
Bumsted  (c),  it  was  held,  that  an  action  might  be  maw** 
tained  against  the  commissioners  of  a  lottery  for  notad-* 
judging  a  prize  to  the  holder  of  a  ticket  entitled  to 
receive  iU  So,  in  Taylor  v.  Henniker  (cf),  it  was  held, 
tliat,  where  a  landlord  distrains  for  more  than  is  due 
for  rent,  an  action  on  the  case  lies  at  the  suit  of  the 
tenant,  though  the  goods  distrained  are  of  less  value 
than  the  rent  really  due;  and  it  is  no  defence,  that, 
after  the  distress  and  notice  thereof,  and  before  the 
sale,  the  landlord  served  a  second  notice  on  the  tenanti 
stating  the  amount  really  due,  and  that  the  distress  was 
taken  for  that  amount  only,  and  would  be  sold  unless 
tliat  amount  was  paid.  Lord  Denman  there  said : 
^ There  was  a  wrongful  act  of  the  defendant;  and 
though,  by  reason  of  the  value  of  the  goods  taken 
falling  short  of  the  actual  rent  due,  no  real  damage  was 
sustained,  yet  there  was  a  legal  damage  and  cause  of 
action,  for  which  the  plaintiff  was  entitled  to  a  verdict." 
\Cresswell^  J.  In  that  case,  the  crops  distrained  were 
kept  for  some  months.]  In  WeUer  v.  J3ait^(e)—- the 
Tonbridge  Dipper^  case,  where  it  was  held  that  an 
action  on  the  case  would  lie  against  the  defendant  for 
usurping  the  office  of  a  dipper,  not  having  been  duly 


(a)  Tit.  '^  Actum  upon  the 
Case/'  (A.) 
(6)  lb.  (B.  1.) 


6  T.  R.  6^. 
12  Ad.  Sf  E.  488. 
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chosen  at  the  homage  —  the  court  say  that  '^an  action 
upon  the  case  will  lie  for  a  possibility  of  a  damage  and 
injary."    Marzetti  v.  fVilUams(a)  and  Blqfeld  v.  Payne  (i), 
also  shew  that  there  may  be  a  legal  damage  to  sustain 
an  action,  without  any  actual  damage.     [Erle^  J.     All 
these  are  cases  of  violation  of  private  rights.    In  the 
case  of  non-repair  of  a  highway,  the  being  delayed  in 
carrying  goods  to  market  has  been  held  not  to  be  such 
a  specific  injury  as  to  give  a  right  of  action  to  an  indi- 
vidual.]    This  count  charges  a  violation  of  the  peculiar 
and  private  privilege  of  the  plaintiff.    In  Ashby  v.  White^ 
Lord  Holt  says:   <^ Every  injury  imports  a  damage, 
though  it  does  not  cost  the  party  one  farthing ;  and  it  is 
impossible  to  prove  the  contrary ;  for,  a  damage  is  not 
merely   pecaniary,  but  an  injury  imports   a  damage, 
when  a  man  is  thereby  hindered  of  his  right     As,  in 
an  action  for  slanderous  words,  though  a  man  does  not 
lose  a  penny  by  reason  of  the  speaking  of  them,. yet  he 
•hall  have  an  action.     So,  if  a  man  gives  another  a  cufi* 
00  the  ear,  though  it  cost  him  nothing,  no,  not  so  much 
as  a  little  diachylon,  yet  he  shall  have  his  action,  for  it 
is  a  personal  injury.     So,  a  man  shall  have  an  action 
against  another  for  riding  over  his  ground,  though  it  do 
him  no  damage ;  for,  it  is  an  invasion  of  his  property, 
and  the  other  has  no  right  to  come  there.     And  in 
these  cases  an  action  is  brought  vi  et  arms.     But,  for 
mvasion  of  another's  franchise,  trespass  vi  et  armis  does 
not  lie,  but  an  action  of  trespass  on  the  case ;  as,  where 
a  man  has  retoma  breviunij  he  shall  have  an  action 
sgaiost  any  one  who  enters  and  invades  his  franchise^ 
tboagh  he  lose  nothing  by  it.     So,  here,  in  the  principal 
case,  the  plaintiff  is  obstructed  of  hb  right,  and  shall 
therefore  have  his  action.     And  it  is  no  objection  to 
ny  that  it  will  occasion  multiplicity  of  actions ;  for,  if 
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Talfimrdy  Seijt.,  in  reply,  prayed  leave  to  with- 
draw the  demurrer  to  the  second  count,  and  to  plead 
thereto.  And,  as  to  the  third  count  —  without  im- 
pugning the  general  principle  that  an  action  will  lie 
against  a  public  officer,  in  respect  of  a  private  injury 
resulting  to  an  individual  from  a  violation  of  a  public 
duty,  though  no  palpable  or  substantial  damage  be 
shewn  —  be  submitted,  that  here  there  was  no  specific 
allegation  of  damage  or  injury  to  the  plaintiff  that  could 
form  the  subject  of  an  action ;  for,  that  it  was  perfectly 
consistent  witli  all  that  was  alleged  in  the  count,  that 
the  defendant  received  and  recorded  the  plaintiff's  vote, 
and  held  a  scrutiny  or  investigation  at  a  subsequent 
period. 

Cttr.  adv.  vidL 

TiiJDAL,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

The  questions  arising  upon  the  plea  to  the  first  count, 
and  upon  the  second  count  of  this  declaration,  were 
disposed  of  upon  the  argument,  by  the  defendant's  being 
allowed  to  amend  tlie  plea,  and  to  withdraw  his  de- 
murrer, and  plead  over  to  the  second  count;  the  only 
remaining  question,  therefore,  is,  whether  the  third 
count,  which  is  specially  demurred  to,  is  open  to  ob- 
jection. 

'  The  third  count  sets  out  a  writ  to  the  sheriff  of  Berk* 
shire,  and  a  precept  from  the  sheriff  to  the  defendant^ 
being  mayor  of  Abingdon^  to  cause  a  burgess  to  be 
elected  for  the  borough  of  Abingdon  ;  by  virtue  of  which 
the  burgesses  of  Abingdon  were  assembled  to  elect  a 
burgess  for  the  borough  of  Abingdon,  and  that,  during 
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that  assembly,  and  before  such  burgess  was  elected,  tlie        1846. 

pbinliff,  being  a  burgess  of  the  borough,  and  the  name        ■■ 

of  the  plainliflf   being  in  the   register  of  voters,  and        Pr^cb 

Vm 

stioding  No.  216.  in  the  list  of  voters,  and  the  plaintiff     Belghkr. 
being  entitled    to   give  his  vote  for  the  choosing  of  a 
borgess  before  the  defendant,  being  the  mayor  and  re- 
toning  officer,  to  virhom  it  belonged  to  take  and  allow 
such  vote,  the   plaintiff  was  ready  and  offered  to  give 
his  vote  for  choosing  James  Cavlfieldi  Esq.,  a  burgess 
br  that  parliament ;  and  it  was  the  duty  of  the  defend** 
lot  to  enter  the  vote  of  the  plaintiff  on  the  poll-books, 
vithout  entering  into  or  aHowing  any  scrutiny  before 
him  with   regard   to  such  vote:  nevertheless,  the  de- 
feodant,  wilfully  and  maliciously  intending  to  injure  the 
plaintiff,  and  to  vex,  and  harass,  and  delay  the  plaintiff 
in  the  exercise  of  his  privilege  of  voting,  and  to  deprive 
him  of  the  benefit  of  his  said  privilege,  did  wrongfully 
order  and  allow  a  scrutiny  to  be  held  before  him  the 
said  defendant,  so  being  such  returning  oflScer,  with 
regard  to  the  vote  of  the  plaintiff  so  tendered  by  him 
as  aforesaid,  and  with  regard  to  the  right  and  qualifi- 
cation of  him  the  plaintiff  to  give  his  said  vote,  and  to 
have   the   said   vote   admitted   and   allowed;  and   did 
hrtber  wrongfully  take  upon  him  to  adjudge  and  deter- 
mine, after  such  scrutiny,  that  the  plaintiff  was  not  then 
entitled  to  give,  and  had  no  qualification  enabling  him 
to  give,   bis   vote  at  the   said  election ;  whereby   the 
plaintiff  was  not  only  wrongfully  vexed,  harassed,  de- 
layed, hindered,  and  obstructed  in  the  exercise  of  his 
sakl  privilege  of  voting,  but  was  then  wholly  deprived 
of  the  benefit  of  his  said  privilege,  and  a  burgess  of  that 
boroDgh  was  elected  for  that  parliament,  the  vote  of 
lum  the  plaintiff  being  so  hindered  and  obstructed,  and 
without  any  vote  of  him  the%said  plaintiff. 

On  the  part  of  the  defendant,  it  was  contended,  that 
^  words  following  the  word  ^^  whereby  "  could  not  be 


90 


TRINITY  TERM, 


1846. 

P&TOB 

V. 

BjUiOBER. 


considered  as  being  an  averment  of  matter  of  factf  but 
merely  matter  of  conclusion  or  inference  drawn  from 
the  matters  previously  alleged,  and  that  the  preceding 
matter  did  not  disclose  with  due  certainty  any  cause  of. 
action,  it  not  being  alleged  that  the  scrutiny  was  held 
during  the  election,  nor  that  the  vote  of  the  plaintiff 
was  not  entered  on  the  poll-books,  and  reckoned  up 
with  the  others. 

On  the  part  of  the  plaintiff,  it  was  contended,  that 
the  holding  of  a  scrutiny  by  the  returning  officer  being 
expressly  prohibited  by  the  act,  6  &  7  VtcL  c.  18.  s.  82., 
the  action  would  lie  for  holding  the  scrutiny,  though  no 
damage  resulted  to  the  plaintiff;  for  vihich  Blqfeld  v. 
Payne  (a),  Taylor  v.  Henniker  (6),  and  The  Tonbridge 
Dippers^  case  (c)  were  cited :  and  it  was  also  contended, 
that,  if  damage  was  necessary  to  be  alleged,  there  was  a 
sufficient  allegation  of  damage  to  the  plaintiff. 

No  cases  were  cited  to  shew  whether  the  matter 
alleged  after  the  word  ^'  whereby  "  is  to  be  considered 
as  amounting,  on  demurrer,  to  a  sufficient  averment  of 
matter  of  fact  or  not ;  nor  have  we  found  any  decision 
on  the  point;  though,  in  the  case  of  Colson  &  Perry  {d)^ 
the  point  was  incidentally  discussed.  In  that  case,  the 
plaintiff  declared,  that  Queen  Elizabeth^  being  seised  of 
the  manor  of  S.,  granted  him  thirty  acres,  parcel  of  the 
manor,  by  copy,  and  granted  four  acres,  parcel  of  the 
said  manor, *to  the  defendant,  and  alleged  that  the  copy* 
holders  of  the  said  thirty  acres  have  at  all  times  used  to 
have  common  (e)  for  certain  cattle,  from  the  1st  o(  August 
till  All  Saints'  day,  in  the  four  acres ;  and  shews  that 
the  defendant,  on  the  1st  ot  May^  inclosed  the  said  four 
acres  witli  hedges  and  ditches,  whereby  he  could  not 
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bftfe  his  common  &c«  The  defendant  pleaded  not 
guilty;  and  the  verdict  was  found  for  the  plaintiff.  It 
was  moved  to  arrest  the  judgment  for  not  alleging  the 
coDtinuance  of  the  inclosure  after  the  1st  of  Augusi. 
All  the  judges  agreed,  that,  after  verdict,  the  judgment 
should  not  be  arrested :  but  DodndgSj  J.,  said  that  the 
per  quod  esteant  le  inclosurer  del'  {a)  plea  does  not 
amoant  to  an  averment ;  the  per  quod  is  ^^  un  illation '' 
and  inference  out  of  the  preceding  declaration,  and  will 
not  amount  to  an  averment,  for,  it  is  conclusion,  and 
not  the  matter  of  the  action ;  but  he  agreed,  that,  after 
verdict,  the  declaration  is  good.  But  Ley^  C.  J.,  said 
that  the  per  quod  amounted  to  an  averment. 

It  is  to  be  observed,  that  the  matter  subsequent  to  the 
per  quod  was  held  in  that  case  to  be  a  sufficient  aver- 
ment, after  verdict,  not  only  of  what  was  directly  stated, 
bot  of  a  matter  not  stated,  but  only  to  be  collected  by 
inference,  namely,  that  the  inclosure  of  the  four  acres 
continued  after  the  Ist  of  August.    The  allegation  in 
question  might,  perhaps,  be  open  to  a  special  demurrer 
00  that  ground ;  but  it  does  not  follow  from  thence  that 
the  words  following  the  per  quod^  in  a  declaration  of  this 
oature,  are,  in  all  cases,  to  be.'  considered  as  matter  of 
coodosion  and  inference  only:  on   the  contrary,    the 
ooorse  of  pleading  shews  that  they  are  sometimes  to  be 
looked  upon  as  allegations  of  matters  of  fact.      In 
Ais^//(6),    is  a  precedent  of  an  action  by  a  master 
far  the  beating  of  his  servant,  with  no  allegation  of  the 
loss  of  service,  except  under  the  per  quod*     That  the 
loss  of  service  is  a  material  fact  requiring  to  be  proved, 
ii  dear.     It  is  said  in  Manfs  case  (c),  *^  If  my  servant 
be  beat,  the  master  shall  not  have  an  action  for  this 
battery,  unless  the  battery  is  so  great  that  by  reason 


1846. 

PrTC£ 

r. 
Belcheb. 


WTbewords'^fidd,  the" 
^Bffsa  to  be  necessary  to  com- 
F^^tbetentenoe. 


(6)  IlaiMl'9    Entriety    fo. 
613.  pL  10. 

(c)  9  Co.  Bep.  lis. 


L 


TRINITY  TERM, 

lliereof  lie  loses  tlie  service  or  his  servant ;  but  the  ser* 
voiit  himself,  Tor  every  small  battery,  shall  have  an 
action ;  and  the  reason  of  the  diflerence  is,  that  the 
master  has  not  any  damage  by  tlie  personal  beating  of 
the  servanl,  but  by  reason  of  a  per  quod,  viz.  per  quod 
Krcitium  ^c.  am/sit,  so  that  the  original  act  is  not  the 
caose  of  his  action ;  but  the  consequent  upon  it,  vib 
the  loss  of  his  service  is  the  cause  of  his  action ;  for, 
be  the  battery  greater  or  less,  if  the  master  doth  not 
lose  the  service  of  Iiis  servant,  he  shall  not  have 
an  action."  So,  in  the  same  case,  it  was  said :  "  For 
every  feetling  by  the  cattle  of  a  stranger,  the  commoner 
dtall  Dot  bare  an  assise,  nor  an  action  on  the  case,  as 
bb  case  is,  but  the  feeding  ought  to  be  such  per  quod 
ibe  commoner,  &C.,  common  of  pasture  &c.  for  his  cattle 
iiQ.  habere  non  potw'i,  ted  prr^uum  sinim  inde,  per 
totum  id  tempuiy  amisit  &c. :  so  that,  if  the  trespass  be 
so  small  that  he  has  not  any  loss,  but  sufficient  in  ample 
manner  remains  for  him,  the  commoner  shall  not  take 
tbem  damage  feasant,  nor  have  any  acticm  for  it."  And 
a  little  lower  it  is  said :  "  In  the  case  at  bar,  the  lord  of 
tbe  soil  shall  have  an  actbn  for  trespass  done  in  the 
waste  or  common,  as  an  immediate  trespass  to  him,  but 
the  commoner  shall  not  have  an  action  but  by  conse- 
quence, viz.  if  tbe  trespass  be  such  per  qiiod  pr^cuum 
commtoiia:  snte  ^r.  amisit,  or  that  he  could  not  have  his 
common  in  so  beneBcial  a  manner  as  he  had  before." 

It  has,  indeed,  been  since  considered  that  the  mere 
invasion  of  the  commoner's  right  may  furnish  a  ground 
of  action  against  a  stranger;  hut  still  the  doctrine  so 
laid  down  in  Mari/&  cose,  is  applicable  to  the  present 
question ;  for,  as  the  court  in  that  case  held  the  action 
maintainable,  on  the  ground  that  it  contained  the  alle- 
gation per  quod  projiatiim  comiiiunia  sua  4c.  amisit,  it 
follows  that  ihey  considered  llie  matter  alleged  afler  the 
per  quod  to  be  a  siilEcient  averment  of  a  material  fact : 
aeeHearne,  125.   So,  in  caseof  a  nuisancetoahighway, 
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whereby  the  plaintiff  has  received  a  particular  damage, 
the  precedents  shew  that  the  damage,  which  is  the  cause' 
of  action,  may  be  alleged  under  the  per  quod  {a) j  or 
(what  does  not  seem  materially  to  differ)  under  the 
words  ratione  atffis,  &c.  (&) 

Another  ground  of  objection  urged  for  the  defendant, 
was,  that  the  count  was  defective,  in  not  shewing  how 
the  damage  stated  after  the  per  quod  resulted  from  the 
holding  of  a  scrutiny,  which,  for  any  thing  that  ai> 
peared,  might  have  been  held  after  the  election  was 
fiaisbed  and  the  return  made ;  and,  if  the  matter  which 
fallows  the  per  quod  were  to  be  looked  upon  as  being 
matter  of  inference  and  conclusion  only,  it  might  well 
be  urged    that  it  was  an  inference  not   legitimately 
drawn  from  the  premises ;  but,  if  it  is  to  be  considered, 
ts  we  think  is,  as  an  averment  of  a  matter  of  fact,  it 
win  be  sufficient  if  the  damage  in  question  might  by 
possibility  have  resulted  from  the  unlawful  act  of  hold- 
ing the  scrutiny;  [and  it  is  clearly  possible  that  the 
delay  arbing  from  the  holding  of  a  scrutiny  might  have 
had  the  eflect  of  preventing  the  plaintiff  from  exercising 
his  right  of  voting ;  and,  if  such  were  the  fact,  there 
b  no  doubt  the  action  would  be  maintainable,  the  act  of 
the  defendant  being  wrongful,  and  having  caused  a  par- 
ticular damage  to  the  plaintiff. 

As  the  defendant  has  obtained  leave  to  amend  his 
pleading  in  relation  to  the  other  counts,  he  ought  to 
hate  leave  (if  he  desires  it)  to  withdraw  his  demurrer 
to  tli'is  count,  and  to  plead  to  it. 

Judgment  accordingly,  (r) 


1846. 
Prych 

V. 
filSLCHER* 


(«)  1  Chitty*  Preeedenti, 
IttediLpp.  ^41,  249. 

(h)  Winch.  Entr.  47.  And 
Ke  Ueu  Y.  Nockdls,  1 0  Bingh. 
157.,  3  Mo.  Ss  Sc  650.,  1  Ciark 
♦  Tw.  i38.,  7  Biiffh.  N.  S. 
1^.;  Bantford  v.  Copland,  6 
^*«.482.,  lN.3i  P.  67l.;l 


Carnaby  v.  Wilby,  8  A.  Sf  E. 
872.,  1  P.  4*  D.  98. ;  Cowan  v. 
Braidwood,  1  M.  Sf  Q.  883.,  2 
ScoU,  N.  R.  138.  See  also  5 
M.  4*  R.  468.  n. 

(c)  See  Pryce   v.    Belch,*r, 
post.    Vol   IV.     Trinity    T., 
3    4  7." 


Tsi!nTr  TmCy 

lM6u 


Walbask  r.  QcAKoaafAH. 


The  mmrmi§   T^EBT,  far  work  and  bbour  hf  the  plaintiff  and 
^^^^^^  serrsits  fcr  the  defendant,  at  his  request.     Plea^ 

the  fc""«^        nerer  indehfd, 

lad  not  the  At  the  traly  befixe  frfe,  J^  at  the  sittings  in  London 

"I^'^u^  la  ^'^  ^  ^"^  tenn,  it  appeared  that  the  plaintiff,  wh» 
die  baOiff  lor  was  an  officer  of  the  sherifi  of  Lomiom  only,  sought  to 
^^Tfliiov  Tccc^^^^  f^^^i^Qi  ^  defendant,  an  attorney,  the  amoont  of 
cd  oo  tax-       certain  fees  alleged  to  be  doe  to  him  fer  executing  war* 


atkm  for  die    nnts  on  process  directed  to  the  sherifi  iX  London  and 

Middlesex  J  the  warrants  havii^  been,  at  the  defendant's 
instance,  directed  respectiTely  to  the  plaintiff  and  to  one 
Hamber^  who  was  an  officer  of  the  Attiff  of  Middlnex^ 
and  with  whom  it  was  suggested,  but  not  proved,  that 
the  plaintiff  was  in  partnership.  It  being  oligected  that, 
so  iar  as  related  to  the  writs  directed  to  the  she^of^ 
Middlesex^  Hawtber  should  hare  sued,  or  at  all  eftfats, 
should  have  joined  in  the  action,  the  plaintiff's  claim 
was  ultimately  limited  to  three  guineas,  for  the  execu- 
tion of  three  warrants  from  the  sheriffi  €)f  London;  and 
for  thb  sum  a  verdict  was  taken  for  the  plaintiff,  subject 
to  leave  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  or  a  verdict  (or  him,  on  the  ground  that  he  was 
not  personally  responsible  for  these  fees. 

Bj/leSf  Seijt,  now  moved  accordingly.  He  submitted 
that  the  attorney  was  not  liable,  but  that  the  action 
should  have  been  brought  against  the  client,  by  analc^ 
to  the  cases  of  fees  to  messengers  in  bankruptcy,  in  re- 
spect of  which  the  petitioning-creditor  is  liable^  and  not 
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the  attorney — Hartop  v.  Juckes{a);  Hart  v.  White  {b)\ 
and  expenses  of  witnesses  —  'Robins  v.  Bridge  {c) :    in 
which  latter  case,  Lord  Abinger,  delivering  the  judg- 
ment of  the  court,  says :  *^  It  is  sufficient  for  the  deci-^ 
sioo  in  this  case  to  say  that  there  is  no  implied  contract 
bj  the  attorney  to  pay  the  witness.     The  attorney  is 
known  merely  as  the  agent  —  the  attorney  of  the  prin- 
cipal, and   is  directed  by  the  principal  himself.     The 
agent,  acting  for  and  on  the  part  of  the  principal,  doe^ 
not  bind  himself,  unless  he  offers  to  do  so  by  express 
words ;  he  does  not  make  himself  liable  for  any  thing, 
nnless  it  is  for  those  charges  which  he  is  himself  bound 
to  pay,  and  for  which  he  makes  a  charge.     If,  there- 
lore^  be  employs  a  stationer  to  do  any  thing  for  which 
he  makes  a  charge,  he  is  liable,  as  he  is  for  the  fees  of 
the  oflkers  of  the  court;  for,  these  are  ready  money 
transactions,  for  which  the  person  engaged  in  the  business 
of  the  court  is  liable ;  for,  it  cannot  be  presumed  that  the 
dient  would  authorize  him  to  pledge  his  credit  in  cases 
where  no  credit  is  given.    It  is  known  the  marshal  does 
Dot  receive  bis  fees  from  the  party ;  but,  on  the  contrary, 
from  the  attorney,  who  is  daily  practising  there,  and 
who  is  bound  to  pay,  and  not  his  client.     But,  in  the 
case  of  a  witness,  it  is  different;  he  has  no  course  of 
dealing  with  die  attorney;  he  knows  it  is  for  the parlj/ 
that  he  is  to  give  his  evidence ;  his  obligation  is  to  the 
par/y,  and,  if  he  fails  to  attend,  it  is  to  the  party's 
loss."     iMauUf  J.     The  case  of  a  bailiff  is  much  more 
Uke  that  of  the  officer  of  the  court,  than  that  of  a  wit- 
ness.   The  inconvenience  would  be  prodigious  if  it  were 
held  that  the  officer  must  look  to  the  client  for  his  fees : 
and  there  is  no  inconvenience  in  the  other  course.] 


1846. 
Walbank 

QUARTEB- 
MAN. 


(t)  2  M.  Sf  S.  488.,  2 
^  A  C.  96s.  Bat  aee  Ex 
MrtiArfty,  lis  re«.S49. 


I 


b)  Holt,  N.  P.  C.  376. 

c)  SM.SsW.  114. 
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Quarter. 

MAN. 


Tin  DAL,  C.  J.     If  authorities  were  necessary  in  such 
a  cose  as  this,  enough  are  to  be  found  in  the  books.    In 
Tawnshend  v.  Carpenter  (at),  it  was  expressly  ruled  that 
a  sheriff's  officer  employed  by  an  attorney  to  make  ar- 
rests on  mesne  process  issued  at  the  suit  of  bis  clients, 
may  sue  the  attorney  For  the  fees  usually  allowed  for 
such  arrests  on  the  taxation  of  costs  [by  the  masterf 
though  such  fees  exceed  the  sum  allowed  to  the  sheriff 
and  bailiff  by  the  23  H.  6.  c.lO.     And  this  ruling  was 
confirmed  by  the  court  of  King's  Bench  in  Foster  v. 
Blakehck  (i),  where  Abbott^  C.  J.,  said :  "  I  perfectly 
agree  with  what  has  been  stated  to  shew  that  the  sheriff 
cannot  maintain  bxv  action  for  fees  beyond  those  which 
are  given  by  statute.     Here,  the  bailiff  could  claim  no 
fee  beyond  the  ^d.  allowed  by  the  23  H.  6.  ogatnst  the 
party  arrested,  but  the  prohibition  extends  to  him  only. 
The  question  is  therefore  open,  whether,  if  an  officer  be 
specially  employed  to  make  an  arrest,  it  may  not  be 
presumed  that  the  party  so  employing  him,  gives  him 
to  understand  that  he  will  pay  such  sum  as  the  court, 
upon  the  taxation  of  costs,  is  in  the  habit  of  allowing. 
I  think  that  such  an  understanding  may  very  fairly  be 
presumed.     Then,  of  whom  is  the  officer  to  receive  this 
sum  ?    Undoubtedly  he  may  claim  it  from  the  attorney 
by  whom  he  is  employed,  and  is  not  bound  to  look  to 
the  party  in  the  cause,  of  whom  he  knows  nothing." 


Maule,  J.  It  can  scarcely  need  authorities  to  prove 
that  the  atlornri/  is  the  party  liable  to  the  officer.  The 
case  of  a  witness  is  altogether  different. 


The  rest  of  the  court  concurred. 


Rule  refused,  {c) 


(a)  R.  <^  M.  314.,  2  C,  c^ 
P.  118. 

(6)  5  B.  ^'  a  328.,  8  D.  .S 

n.  48. 


(c)  See  Newton  v.  Cham- 
bcrs,  1  D.  <^-  L,  S69.  But  see 
Maybarry  v.  Mansfield^  l6  L, 
Journ.,  N.  S.,  Q.  B.  102. 
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Beakd  V.  Egerton  and  Others. 

May  27. 

/^ASEl,  for  the  inrringement  of  a  patent.     The  de-  A  patent 

claration  stated,  that,  before  and  at  the  time  of  the  S"*"*^  V 

Bntish  sub- 

mtking  of  the  letters-patent,  and  of  the  committing  of  ject,  in  his 

the  gricTances  by  the  defendants,  as  thereinafter  men-  ^^^  n&me, 
A-       J     m^-r       n  .T     s  1  ^       .  „  .       for  an  inven- 

tiooed.  Miles  Berry  was  the  true  and  first  inventor  of  the  tion  commu- 

working  or  making  of  a  certain  manner  of  new  manu-  nicated  to  him 
factore  mlhin  this  realm,  to  wit,  a  certain  invention  of  a  the^subject^of 

a  state  in 
auty  with  this  country,  is  not  void,  although  such  patent  be  in  truth  taken  out, 
ad  held  by  the  grantee,  in  trust  for  such  foreigner. 

In  waxh  case,  the  grantee  is  the  true  and  first  inventor  within  this  realm, 
vidiin  the  sUtate  21  Jac.  1.  c.  3. 

Id  case  for  an  all^;ed  infringement  of  a  patent  so  granted,  the  defendant 
pleaded,  diat,  by  an  agreement  made  in  France,  between  the  original  inventor 
asd  the  King  of  the  French,  the  former,  for  the  considerations  therein  mentioned, 
mjgnrd  the  invention  to  the  French  government,  and  that,  by  virtue  of  that 
^reementy  and  by  the  laws  of  France,  the  invention  became  vested  in  the  King 
•f  the  French  in  right  of  his  crown,  who  thereby  became  entitled,  by  the  laws  of 
JFVface,  to  vend  and  publish  the  invention,  as  well  in  that  country  as  in  Great 
Britmin  and  Ireland,  and  in  any  other  country  or  place  where  he  should  think  fit, 
wxthoat  any  licence  from  the  inventor  —  concluding,  **  wherefore  the  said  letters- 
patent  were  and  are  void,**  &c. :  —  Held,  that  the  plea  was  bad  in  substance,  in- 
amiicfa  as  it  contained  no  denial  of  the  allegation  that  the  patentee  was  the  true 
nd  first  inventor  within  this  realm,  which  is  all  that  is  necessary  to  sustain  the 
▼didity  of  the  letters-patent,  in  respect  of  the  granting  thereof. 

Hdd,  also,  that  the  circumstance  of  the  original  inventor  having,  for  a  valuable 
csuideration,  parted  with  his  interest  in  the  discovery  to  a  person  in  France,  was 
BO  bar  to  his  right  to  take  out  a  patent  for  the  same  invention  in  this  country. 

A  further  plea  contained  an  additional  allegation  that  the  King  of  the  French 
had  openly  published  and  made  known  the  invention,  and  the  manner  of  per- 
forming the  same,  to  the  people  of  France,  for  the  use  and  benefit  of  that  people, 
and  of  all  other  nations  and  people  in  the  world,  as  a  free  gift  and  benefaction 
for  the  benefit  of  all  mankind,  without  limitation  or  restriction ;  whereby,  according 
to  the  laws  of  France,  the  defendants  became  and  were  entitled  to  tise,  exercise 
iod  vend  the  said  invention  in  any  country  or  place,  at  their  free  will  and 
ptemie,  without  the  leave  or  licence  or  hindrance  of  the  original  inventor.  Sec, : 
—Hdd,  that  this  plea  afforded  no  answer  to  the  action. 

The  title  described  the  patent  to  be  for  *'  a  new  or  improved  method  of  ob- 
^■iiiBg  the  spontaneous  reproduction  of  all  the  images  received  in  the  focus  of  the 
obsdira :  "  —  Held,  that  this  was  sufficienUy  precise  and  certain. 

▼OL.  III.  —  C  B.  H 
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1846.  new  or  improved  method  of  obtaining  the  spontaneous 
—  reproduction  of  all  the  images  received  in  the  focus  of 
Beard  ^^  camera  obscura.  and  that  such  invention  others  at 
£«EBTON.  ^^^  ^™^  of  ^he  making  of  the  said  letters-patent  did  not 
use;  that  thereupon  Her  Majesty  Queen  Victoria^  on 
the  14th  of  Jugustf  in  the  third  year  of  her  reign  (18S9)» 
by  Her  letters-patent,  bearing  date  at  Westminster  the 
day  and  year  last  aforesaid,  under  the  Great  Seal  8cc.| 
for  Herself,  Her  heirs  and  successors,  did  give  and 
grant  unto  Bem/j  his  executors,  administrators,  and  as- 
signs, her  especial  licence,  &c.,  that  Beny^  his  execu- 
tors, &c.,  and  every  of  them,  by  himself  and  themselves, 
or  by  his  and  tlieir  deputy  or  deputies,  servants,  or 
agents,  or  such  others  as  Berry,  his  executors,  &&, 
should  at  any  time  agree  with,  and  no  others,  from  time 
to  time,  and  at  all  times  thereafter  during  the  term  of 
years  therein  expressed,  should  and  lawfully  might 
make,  use,  exercise,  and  vend  the  said  invention  within 
that  part  of  Her  United  Kingdom  of  GrecU  Britain  and 
Ireland  called  England^  Her  dominion  of  fValeSf  and 
town  of  Berwick-upon^lheedf  and  also  in  all  Her  colo- 
nies and  plantations  abroad,  in  such  manner  as  to  Berrj^ 
his  executors,  &c.,  or  any  of  them,  should,  in  his  or 
their  discretion,  seem  meet;  and  that  he,  Berry^  his 
executors,  &&,  should  and  lawfully  might  have  and 
enjoy  the  whole  profit,  benefit,  commodity,  and  advan- 
tage from  time  to  time  coming,  growing,  accruing,  and 
arising  by  reason  of  the  said  invention,  for  and  during 
the  term  of  years  therein  and  in  that  dedaratkm 
after  mentioned,  —  to  have,  hold,  exercise,  and  enjoy 
the  said  licence,  &c.,  thereinbefore  granted,  unto  Berry 
his  executors,  &c.,  for  and  during  and  unto  the  fiill  end 
and  term  of  fourteen  years  from  the  date  of  the  said 
letters-patent,  &c.,  according  to  the  statute  in  such  case 
made  and  provided :  and,  to  the  end  that  he,  Berry^  his 
executors,  &c.,  and  every  of  them,  might  have  and  enjoy 
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tlie  fiill  benefit  and  the  sole  use  and  exercise  of  the  said        1846. 

inffolioii,  aooording  to  Her  gracious  intention  therein-       

before  dedared^  Her  said  Majesty  did  by  the  said  let-       Bbabd 
ta»-pateDt,  for  Herself  Her  heirs  and  successors,  re-     Eobutok. 
qjiure  and  atrictly  command  all  and  every  person  and  per- 
MXH,  bodies  politic  and  corporate,  and  all  other  Her  sub-  - 
jeds  whataoevery  of  what  estate,  quality,  degree,  name^ 
or  ooodidoD  soever  they  might  be  within  the  said  part 
€f  Her  United  Kingdom,  &c,  that  neither  they  nor  any 
€f  theni^  at  any  time  during  the  continuance  of  the  said 
fimn  of  fourteen  years  thereby  granted,  either  directly 
or  indirectly,  should  make,  use^  or  put  in  practice  the 
nid  iofcntion,  or  any  part  of  the  same^  so  attained  unto 
bjr  Berty  as  aforesaid,  or  in  any  wise  counterfeit,  imitate, 
or  resemble  the  same,  or  should  make  or  cause  to  be 
■ide  any  addition  thereunto  or  subtraction  from  the 
WDe^  whereby  to  pretend  himself  or  themselves  the 
invanor  or  inventors,  devisor  or  devisors  thereof,  with- 
oet  the  licence^  consent,  or  agreement  of  Beny^  his 
CEBCOlocsy  &€^  in  writing  under  his  or  their  hands  and 
litis,  first  bad  and  obtained  in  that  behalf,  upon  such 
ptins  and  penalties  as  could  or  might  be  justly  inflicted 
OD  such  cfienders  for  their  contempt  of  that  Her  royal 
eommand ;  and  further  to  be  answerable  to  Berry^  his 
esecuCon,  &c^  according  to  law,  for  his  and  their  da- 
thereby  occasioned :  that  the  said  letters-patent 
amongst  others,  upon  this  express  condition,  that, 
if  Benjf  ahoold  not  particularly  describe  and  ascertain 
dK  nature  of  the  said  invention,  and  in  what  manner 
die  tame  was  to  be  performed,  by  an  instrument  in 
writiog  under  his  hand  and  seal,  and  cause  the  same  to 
be  iaroUed  in  Her  said  Majesty's  high  court  of  Chan- 
oery,  within  six  calendar  months  next  and  immediately 
iAer  die  date  of  the  said  letters-patent,  then  the  said 
kttov-paten^  and  all  liberties  and  advantages  whatso- 
tw  dieieby  granted,  should  utterly  cease,  determine, 
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V. 
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and  become  void,  any  thing  thereinbefore  contained  to 
the  contrary  thereof  in  anywise  notwithstanding ;  as  by 
the  record  of  the  said  letters-patent,  remaining  inrolled 
of  record  in  Her  said  Majesty's  high  court  of  Chanceryi 
reference  being  thereunto  had,  would  more  fully  and  at 
large  appear.  Averment  —  that  Berry  did  afterwards, 
and  within  six  calendar  months  next  and  immediately  after 
the  date  of  the  said  letters-patent,  by  an  instrument  in 
writing,  to  wit,  a  specification,  under  his  hand  and  s^, 
particularly  describe  and  ascertain  the  natuf»-«f-hu  said 
invention,  and  in  what  manner  the  same  was  to  be  per- 
formed ;  and  did  afterwards,  and  within  six  months  next 
and  immediately  after  the  date  of  the  said  letters-patent, 
to  wit,  on  the  14th  of  February ^  in  the  said  third  year 
of  the  reign  of  Her  said  Majesty  (1840),  cause  the  said 
instrument  in  writing  to  be  inrolled  in  Her  said  Majesty's 
high  court  of  Chancery;  as  by  the  record  of  the  said 
specification,  remaining  inrolled  of  record,  reference 
being  thereunto  had,  fully  appeared.  The  declaration 
then  alleged  an  assignment  by  Berry  of  all  his  interest 
in  the  patent  to  the  plaintiff,  by  indenture  of  the  2Srd  of 
June,  1841 ;  that  the  plaintiff  thereby  then  became  and 
was,  and  thence  had  been,  entitled  to  the  said  privileges, 
authorities,  benefit,  profits,  and  advantages  of  the  said 
letters-patent.  Breach  —  that  the  defendants,  well  know- 
ing the  premises,  but  contriving,  8ca,  after  the  making 
of  the  said  letters-patent,  and  after  the  inrolment  of  the 
said  specification  and  the  making  of  the  said  indenture 
as  aforesaid,  and  within  the  said  term  of  fourteen  years 
in  the  said  letters-patent  mentioned,  to  wit,  on  the  24th 
of  June^  1841,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  the  suit,  and 
within  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England^  wrongfully,  unlawfully,  and 
unjustly,  without  the  leave  or  licence,  and  against  the 
will  of  the  plaintiff,  did  make^  use^  exercise,  and  vend  the 
said  invention,  to  the  benefit,  use,  and  enjoyment  whereof 
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the  plaintiff  bad  beeo  and  was  so  entitled  as  aforesaid,  in  1846. 
breach  of  the  said  letters-patent,  and  of  the  privileges  to  ^— 
which  the  plaintiff  had  been  and  was  entided  as  aforesaid ;  Bbabd 
snd  that  the  defendants,  well  knowing  the  premises,  but  EoBBToir. 
finther  contriTing,  &&,  on  &c.,  without  the  leave,  &c., 
of  the  plaintiff,  did  put  in  practice  the  said  invention^ 
ftc;  and  that  the  defendants,  well  knowing  the  premises, 
bst  farther  contriving,  &c^  on  &c. ;  without  the  leave  &c. 
of  the  plaintifiy  did  make^  use^  and  put  in  practice  a  part  of 
iie  Maid  invention^  &c. ;  and  that  the  defendants  well  know- 
iogthe  premises,  but  further  contriving,  &c,,  on  &c.,  did 
imitate  the  said  invention^  &c. ;  and  that  the  defendants, 
well  knowing  the  premises,  but  further  contriving,  &c.,  on 
&Ci,  did  wuiie  certain  additions  tOj  and  subtractionsjirom^  the 
md  invention^  to  the  benefit,  use,  and  enjoyment  whereof 
the  plaintiff  had  been  and  was  so  entitled  as  aforesaid, 
and  did  thereby  pretend  themselves  to  be  the  inventors 
lod  devisors  thereof,  in  breach  of  the  said  letters-patent, 
md  of  the  privileges  to  which  the  plaintiff  had  been  and 
wis  so  entitled  as  aforesaid :  that,  by  means  of  the  com- 
mitting of  the  said  several  grievances  by  the  defendants 
IS  aforesaid,  the  plamtiff  had  been  and  was  greatly  in- 
jured, and  had  lost  and  been  deprived  of  divers  great 
giios  and  profits  which  he  might  and  otherwise  would 
have  derived  from  the  said  invention  and  letters-patent, 
and  in  respect  whereof  he  had  been  and  was  entitled  to 
wch  privileges  as  aforesaid,  and  had  been  and  was 
otherwise  damnified,  &c. 

Fifth  plea  —  that,  long  before  the  making  of  the  Fifth  plea. 
letters-patent  in  the  declaration  mentioned,  to  wit,  on 
the  1st  of  January,  1889,  one  Daguetre  had  invented 
the  said  new  or  improved  method  of  obtaining  die  spon- 
ttneous  reproduction  of  all  the  images  received  in  the 
fbcos  of  the  camera  obscura,  in  the  declaration  men* 
fioDed,  and  the  said  Daguerre  and  one  Niepce,  before 
the  osking  of  the  said  letters^tenti  and  at  the  time  of 
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1846.       dieir  empioyiog  the  said  Miles  Berryj  and  commonicat* 

11^  the  Mud  inventioD  to  him  as  thereinafter  mentioiiedy 

^^^^'^  and  from  thence  until  and  at  the  time  cf  making  the 
Boaaroif.  ^^  letters-patent,  had  knowledge  of  the  said  invention, 
and  of  the  nature  thereof,  and  in  what  manner  the  same 
was  to  be  performed,  and  used,  exercised,  and  practised 
the  same  in  a  certain  foreign  coontiy,  to  wit,  the  king- 
dom of  France;  that  Daguerre  and  Niepee  were  and  are 
aliens,  bom  in  foreign  parts,  out  of  the  allegiance  of 
oor  lady  the  Qoeen,  and  within  the  all^iance  of  a 
foreign  state,  to  wit,  the  said  kingdom  of  l<hmr^,  and 
were^  at  and  daring  all  the  times  aforesaid,  resident  and 
domiciled  in  the  last-mentioned  kingdom;  that  they, 
being  so  resident  and  domiciled  as  aforesaid,  and  such 
aliens  as  aforesaid,  and  so  using  and  practising  the  said 
invention  as  aforesaid,  before  the  making  of  the  said 
letters-patent,  to  wit,  on  the  1st  of  Jtoif,  18S9,  retained 
and  employed  Berry  as  their  agent  to  procure  such 
letters-patent  as  in  the  declaration  mentioned,  to  be 
granted  by  our  lady  the  Queen  to  him,  Berrt/y  in  his 
own  name,  but  upon  trust  for  the  use  and  benefit  of 
Daguerre  and  Niepee ^  and  not  of  Berry;  that  Beny 
then  accepted  of  such  retainer  and  employment,  and,  in 
order  to  enable  him  to  obtain  the  letters-patent  for  the 
purpose  aforesaid,  Daguerre  and  Niepee^  before  the 
making  of  the  letters-patent,  to  wit,  on  &c.  last  afore- 
said, communicated  to  Berry  the  nature  and  particulars 
of  the  said  invention,  and  in  what  manner  the  same  was 
to  be  performed,  and  he  then  and  thereby,  and  by  no 
other  means,  first  became  and  was  possessed  of  the 
knowledge  thereof;  that  thereupon,  to  wit,  on  Sec  last 
aforesaid.  Berry  brought  and  introduced  the  knowledge 
of  the  said  invention,  and  of  the  manner  of  performing 
«  the  same,  into  the  said  United  Kingdom,  and  was  the 

first  person  who  had  received  or  brought  in  or  into  the 
said  United  Kingdom  the  knowledge  of  the  aaid  inven- 
tion, and  of  the  manner  of  performing  the  same;  that 
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Bary  was  no  oiberwiae  the  true  and  first  inventor  of  1846. 
the  and  inTention,  than  by  having  such  oommunication  ■ 
fliAde  to  him  as  afinresaidy  and  by  so  becoming  possessed  Bbaro 
of  the  knowledge  of  the  said  invention  as  aforesaid,  and  Eohbtok. 
bj  his  being  the  first  person  in  the  said  United  King- 
doia  who  acquired  or  brought  in  or  into  the  same  the 
kncywledge  of  the  said  invention,  and  of  the  manner  of 
peiibnning  the  same  as  aforesaid ;  that  the  said  inven- 
tion having  been  so  communicated  to  him  as  aforesaid, 
Serrjf^  being  a  subject  of  the  Queen,  afterwards,  to  wit, 
oa  the  day  and  year  in  die  declaration  first  mentioned,  in 
pnrsoanoe  of  the  said  retainer  and  emplojrment,  and  as 
HKh  agoit  of  Daguerre  and  Niepee  as  aforesaid,  ob- 
tiioed  and  procured  the  letters-patent  in  the  declaration 
■satiuueiil  to  be  granted  to  him  as  therein  mentioned, 
ipoo  trust  for  the  use  and  benefit  of  Daguerre  and 
Viepee^  so  then  being  such  aliens  and  resident  and 
doiiciied  as  aforesaid,  and  not  for  the  use  or  benefit  of 
Imh,  Berry ;  that,  until  the  making  of  the  indenture  of 
MMgnment  in  the  declaration  mentioned,  he,  Berry^  al- 
vajrs  held  the  said  letters-patent  in  trust  for  the  use  and 
beoefit  of  Daguerre  and  Niepee,  so  being  such  aliens 
and  domiciled  as  aforesaid,  and  no  otherwise ;  and  that 
therefore  the  said  letters-patent  were  and  are  void  — 
ferification. 
To  this  plea  the  plaintiff  demurred,  assigning  for  Special  de- 


—  that  the  plea  neither  traversed ,  nor  confessed  ^^T^^l  ^  ^® 

tad  avoided,  any  material  allegation  in  the  declaration 

—that  it  confessed,  without  avoiding,  the  causes  of  ac- 

tioQ  in  the  declaration,  inasmuch   as  it  expressly  ad- 

■itted  that  the  invention  was  new  within  this  realm, 

and  Berry  the  true  and  first  inventor  thereof,  within 

die  statute,  and  impliedly  that  all  the  other  allegations 

tf  the  dechration  were  true  and  sufficient,  and  yet  did 

Qot  allege  any  matter  or  thing  in  avoidance  of  the  al- 

kgatioQs  and  causes  of  action  in  the  declaration  —  that 

it  was  aigumentative,  in  this,  that  it  was  an  argumen* 
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tative  denial  of  the  novelty  of  the  invention  within  this 
realm,  or  that  Betrj/  was  the  true  and  first  inventor 
within  the  statute,  or  of  both  those  propositions  —  that  it 
was  double,  in  this,  that  it  attempted  in  and  by  one  and 
the  same  plea  to  put  in  issue  two  materials  facts,  to  wit, 
that  the  invention  wa$  new  within  this  realm,  and  that 
Berry  was  the  true  and  first  inventor  thereof  within  this 
realm,  within  the  statute  —  that  it  was  tricky,  am- 
biguous, double,  multifarious,  and  uncertain,  in  this, 
that  it  no  where  in  or  by  the  plea  appeared  whether  it 
was  intended  for  an  argumentative  denial  of  both  or 
of  one  or  other,  and,  if  of  one  only,  of  which  of  the 
material  facts  above  mentioned,  that  is  to  say,  of  the 
novelty  of  the  invention  within  the  realm,  and  that 
Beiry  was  the  true  and  first  inventor  thereof  within 
this  realm,  or  whether  it  was  intended  to  avoid  the 
causes  of  action  in  the  declaration  alleged,  and  by  the 
plea  confessed  and  admitted,  on  the  ground  that  such 
letters-patent  as  in  the  declaration  alleged,  could  not  be 
held  in  trust  at  all,  or  that  they  could  not  be  taken  out 
or  held  in  trust  for  an  alien,  or  on  some  other  and  what 
ground,  and  also  that  the  plea  tended  to  an  immaterial 
issue,  inasmuch  as,  if  the  invention  was  new  within  the 
realm,  and  Berry  was  the  true  and  first  inventor  within 
this  realm,  then  it  was  wholly  immaterial  whether, 
when,  how,  to  what  extent,  and  by  whom  the  same  was 
or  might  have  been  invented,  discovered,  or  made 
known  in  parts  beyond  the  seas,  or  whether,  in  what 
manner,  to  what  extent,  and  upon  what  terms  and 
conditions,  if  any,  such  invention  or  discovery  might 
by  the  inventor,  or  any  other  person,  have  been  com- 
municated to  Berry  —  that  the  plea,  being  substantially 
a  traverse,  ought  to  have  concluded  to  the  country,  and 
not  with  a  verification  —  that  it  did  not  appear  in  or  by 
the  plea,  nor  was  it  possible  with  sufficient  or  any  cer- 
tainty to  infer  or  collect  therefrom,  whether  it  was  in- 
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tended  therein  and  thereby  to  deny  some  material  alle-        1846. 

gitioD  of  the  declaration,  and,  if  any,  what,  or  whether        

it  was  intended  to  allege  new  matter  in  avoidance  of  the        Beard 
amses  of  action  in  the  declaration  stated  and  alleged,     'Eobrton. 
aod,  if  so,  what  new  matter,  or  whether  it  was  intended 
to  raise  a  question  of  fact  to  be  tried  by  a  jury,  and, 
if  so,  what  question,  or  a  question  of  law  to  be  deter- 
mined by  tlie  court,  and,  if  so,  what  question,  &c. 
Joinder.  "• 

Sixth  plea  —  that  Daguerre  having  invented  the  in-  Sixth  plea. 
lentioD  in  the  declaration  mentioned,  and  Daguerre  and 
Niqfce  having  knowledge  of  the  said  invention,  and  oF 
the  nature  thereof,  and  in  what  manner  the  same  was 
to  be  performed,  and  having  used,  exercised,  and  prac- 
tised the  same  in  Frmice^  as  in  the  fifth  plea  mentioned, 
they,  Daguerre  and  Niepce^  afterwards,  and  before  the 
naking  of  the  said  letters-patent,  to  wit,  on  the  1st  of 
JiaUf  18S9,   retained    and    employed   Berry  as   their 
igent,  for  the  purpose,  and  on  the  terms,  in  the  fifth 
plea  in  that  behalf  mentioned ;  that  Berry  then  accepted 
of  such  retainer  and  employment ;  that,  in  order  to 
enable  him  to  obtain  the  letters*patent  as  such  agent, 
tbey,  Daguerre  and  Niepce,  before  the  making  of  the 
said  letters-patent,   to   wit,  on  Sec,   communicated  to 
Beny  the  nature  of  the  invention,  and  in  what  manner 
the  same  was  to  be  performed,  and  he  then  and  thereby, 
aod  by  no  other  m^bns,  first  became  and  was  possessed 
of  the  knowledge  thereof;  that  Berry  was  the  true  and 
first  inventor  of  the  invention  mentioned  in  the  declar- 
ation, in  the  way  and  sense,  and  by  the  means  men- 
tioned and  explained  in  the  fifth  plea,  and  not  in  or  by 
any  other  way,  sense,  or  means  whatsoever ;  that  Berry^ 
being  t  subject  of  the  Queen,  afterwards,  to  wit,  on  the 
<la7  and  year  in   the  declaration  first  mentioned,   in 
pvtnance  of  bis  said  retainer  and  employment,  and  as 
*^  agent  as  aforesaid,  obtained  and  procured  the  said 
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letters-patent  to  be  granted  to  him  as  in  the  declaradcNi 
mentioned,  on  such  trust  as  in  the  fifth  plea  mentionedf 
and,  until  the  making  of  the  indenture  of  assignment  in 
the  declaration  mentioned,  always  held  the  said  letters- 
patent  on  such  trust  as  aforesaid ;   that,  before  Berry 
applied  for  or  obtained   the  said  letters-patent,   and 
while  Daguerre  and  Niepct  had  such  knowledge  of  the 
invention  and  of  the  manner  of  performing  the  same  as 
aforesaid,  to  wit,  on  the  14th  of  Jiine,  18S9,  by  a  cer- 
tain  agreement    duly   made  in  France^  -between   M. 
DucAaielf  the  secretary  of  state  of  Louis  Philippe^  thm 
King  of  the  French,  for  the  home  department  oSPr€mce^ 
duly  authorized  in   that  behalf,  of  the  one  part,   and 
Daguerre  and  Niepce^  then  being  subjects  of  that  king^ 
dom,  and  resident  therein,  of  the  other  part,  naguerre 
and  Niepce  assigned  and  made  over  to  the  said  secretary 
of  state,  on  behalf  of  the  said  government,  a  certatn 
process  of  one  M.  Niepce^  sen.,  with  its  improvements 
by  Daguerre^  and  also  the  last  process  of  Daguerre,  for 
fixing  the  images  of  the  camera  obscura,    including 
therein  the  invention  in   the  said  letters-patent  men- 
tioned, and  thereby  bound  themselves  to  place  in  the 
hands  of  the  minister  of  the  home  department  of  the 
said  government  a  sealed  packet  containing  the  exact 
and  complete  history  and  description  of  the  said  pro- 
cess, including  the  said  invention ;  and  it  was  thereby 
agreed  that  M.  Arago,  a  member  oF  the  French  cham- 
ber of  deputies,  and  of  the  Academy  of  Sciences,  who 
then  already  had  knowledge  of  the  said  process,  should 
previously  verify  all  the  writings  in  the  said  deposit, 
and  should  certify  their  correctness;  that  the  deposit 
should  not  be  opened,  nor  the  description  of  the  pro- 
cess given  to  the  public,  till  after  the  adoption  of  the 
bill   therein  mentioned,  and  then  Daguerre  should,  if 
required,    operate  in   the  presence   of  a  commission 
named  by  the  said  secretary  of  state ;  and  by  the  said 
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ifnemeat  Daguerre  made  over  in  addition,  and  engaged 
to  giYe  in  like  manner  information  in,  the  process  of 
jMJnting  and  optic  which  distinguished  his  invention  of 
eke  diorama ;  and  it  was  thereby  agreed  that  he  should 
be  boond  to  publish  all  the  improvements  which,  from 
tine  to  tkne,  he  might  make  in  each  and  all  of  the  said 
iaientioaa ;  and,  as  the  price  of  the  rights  so  given  up 
m  afisresaidy  the  said  minister  fiur  the  home  department 
of  the  said  government  thereby  engaged  to  demand 
from  tlie  chamber  of  peers  and  of  deputies,  being  two 
of  the  legislative  bodies  of  the  said  kingdom  of  France, 
for  Dagtrre  an  annual  pension  for  life  of  QQOOjrancs, 
lod  for  Nupee  an  annual  pension  for  life  of  ^000  Jranet  / 
nd  they,  Daguerre   and  Niepce  respectively  thereby 
agreed  to  accept  such  pensions  respectively;  and  it  was 
thereby  further  agreed,  that,  in  case  the  said  chambers 
ihoald  not  pass,  during  the  then  present  session,  tlie 
bill  granting  the  said  pensions,  that  agreement  should 
beeone  null  and  void ;  and  the  said  deposits  should  be 
retwmed  to  Dagit/erre  and  Niepce  unopened ;  and  that 
that  agreement  should  be  registered  on  payment  of  one 
fraae  s  that,  by  virtue  of  that  agreement,  and  of  the  laws 
of  Framce^  the  invention  in  the  declaration  mentioned 
then  became  and  was  the  property  of  Louis  Philippe^  so 
then  being  King  of  the  French  as  aforesaid,  in  right  of 
his  crown,  subject,  however,  to  the  said  provision  for 
■isking  void  the  said  agreement  in  that  behalf  above 
mentioned,  and  remained  and  continued  the  property  of 
the  said  Uom  PhiUppe,  in  right  of  his  crown,  until  and 
St  and  aft«r  the  time  of  the  making  of  the  letters-patent 
in  the  declaration  mentioned ;  that,  after  the  making  of 
tk  said  agreement,  and  in  pursuance  thereof,  and  be- 
fcfe  the  granting  of  the  letters-patent,  to  wit,  on  the 
18th  of  Jbi^  in  the  year  aforesaid,  the  said  secretary  of 
Me  of  the  said  government  did  demand  from  the  said 
dMobers  of  peers  and  deputies  the  pensions  for  ZXi- 
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guene  and  Niepce  mentioned  in  the  said  agreement  in 
that  behalfi  and  presented  a  bill  to  the  said  chamber  of 
deputies  for  approving  the  said  agreement,,  and  granting 
the  said  pensions  to  Daguerre  and  Niepce  according  to 
the  said  agreement ;  and  that  such  bill,  approving  the 
said  agreement,  and  granting  the  said  pensions,  after- 
wards, and  during  the  said  session  of  the  said  chambers 
mentioned  in  the  said  agreement,  and  before  the  grant- 
ing of  the  said  letters-patent,  to  wit,  oix  the  12th  of 
August^  1 839,  duly  passed  the  said  chambers  of  peers 
and  deputies,  and  received  the  assent  of  Louis  Philippe^ 
then  King  of  the  French,  and  then  and  thereby  be- 
came and  was,  and  still  remained,  a  law  of  the  said 
kingdom  of  France ;  that,  by  reason  of  the  premises, 
the  said  King  of  the  French,  upon  the  passing  of  the 
•  said  bill  into  a  law,  as  aforesaid,  became  and  was,  and 

thence  continually  had  been  and  was,  entitled  by  the  laws 
of  his  said  kingdom,  by  himself  and  his  agents,  and  his 
subjects  of  the  said  kingdom,  to  use,  exercise,  vend,  and 
publish  the  said  invention,  as  well  in  the  said  king- 
dom of  France^  as  in  the  United  Kingdom  of  Great 
Britain  and  Ireland^  and  in  any  other  country  or  place 
where  the  said  King  should  think  proper  to  permit  or 
authorize  the  same,  without  the  hindrance  or  molesta- 
tion by,  or  licence  from  Daguerre  and  Niepce^  or  either 
of  them,  or  any  of  their  agents,  or  the  assigns  of  them 
or  their  agents;  wherefore  the  said  letters-patent  had 
been  and  were  void,  and  of  no  effect  — verification. 
Special  de-  Demurrer  to  the  sixth  plea,  assigning  causes  substan- 

inurrer  to  the    ijaily  the  same  as  those  assigned  in  the  demurrer  to  the 

fifth  plea.     Joinder. 

Seventh  plea  —  that  Daguerre  having  invented  the 
said  invention,  and  having,  together  with  Niepce,  bad 
knowledge  thereof,  and  of  the  manner  of  performing 
the  same,  and  having  exercised  and  practised  the  same 
in  manner  and  form  as  in  the  fifth  plea  mentioned,  and 


sixth  plea. 
Seventh  plea. 
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Berry  hayiog  been  so  retained  and  employed,  and  having         ]  »46. 

iooepted  such  retainer  and  employment,  as  in  that  plea        

mentioned,  and  Berry  having  first  become  possessed  of       Beard 
the  knowledge  oF  the  said  invention,  as  in  that  plea  men-      Eobrton. 
tioned,  and  being  such  true  and  first  inventor  only  as 
in  that  plea  mentioned  and  explained,  he,  Berry^  also  as 
such  agent,  afterwards,  to  wit,  on  the  day  and  year  in  the 
dedaration  first  mentioned,  in  pursuance  oF  his  said  em- 
ployment, obtained  and  procured  the  said  letters-patent 
to  be  granted  to  him  in  trust,  and  held  the  same  in  trust, 
m  manner  and  Form  as  in  the  fifth  plea  mentioned ;  that, 
before  Berry  applied  For  or  obtained  the  said  letters^ 
ptteot,  to  wit,  on  the  day  and  year  in  die  said  sixth  plea 
btbat  behalf  mentioned,  the  said  agreement  and  assign- 
meot  therein  mentioned  was  made  in  France^  between 
the  said  M.  Duckaielt  the  said  secretary  oF  state  oF  the 
«id  King  of  the  French^  duly  authorized  in  that  behalf, 
md  Dagu£rre  and  Niepce^  so  then  being  subjects  oF  that 
kingdom  and  resident  therein,  in  manner  and  Form  as  in 
the  said  sixth  plea  mentioned ;  that  by  virtue  oF  such 
agreement  and  oF  the  laws  oF  the  said  kingdom  oF  France^ 
the  invention  in  the  declaration  mentioned  thereupon 
then  became  and  was  the  property  oF  the  said  King  oF 
the  French^  in  right  oF  his  crown,  subject  to  the  said  pro- 
f  ision  for  making  void  the  said  agreement,  and  remained 
and  continued  the  property  oF  the  said  King  oF  the 
Trench^  in  right  oF  his  crown,  until  and  at  the  several 
nmes  of  the  making  of  the  said  letters-patent,  and  of  the 
publication  and  dedication  oF  the  said  invention  herein- 
after mentioned ;  that  the  said  secretary  oF  state  oF  the 
flud  King  oF  the  French  having  demanded  the  said  pen- 
nons, and  presented  the  said  bill  to  the  said  chamber  oF 
deputies,  and  the  said  bill  having  passed  the  said  cham- 
hers  qS  peers  and  deputies,  and  received  the  assent  oF 
die  laki  King  of  the  French^  in  manner  and  Form  as 
>  the  said  sixth  plea  alleged,  the  said  bill  thereupon 
^  became  and  was,  and  still  remained,  a  law  oF  the 
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1 846.        said  kingdom  of  France :  adds  by  reason  of  the  premises^ 
■        the  said  King  of  the  French^  by  the  laws  of  the  said 
Beard       kingdom^  upon  the  passing  of  the  said  bill  into  a  law, 
EociiTON.     became  and  was  entitled,  in  right  of  his  crown,  to  pub* 
lish,  bestow,  and  dedicate  the  said  invention,  and  the 
right  of  i^ing,  practising,  and  vending  the  samei  and  to 
grant  such  licence,  permission,  and  authority  as  therein- 
after mentioned  to  have  been  done  by  him,  and  so  re- 
mained and  continued  until  and  at  the  several  times 
thereinafter  mentioned ;  that  the  said  King  of  the  French 
being  so  possessed  of  the  said  invention,  and  so  entitled 
as  aforesaid,  he  the  said  King,  in  right  of  bis  crown, 
after  the  making  of  the  said  agreem^it  and  assignment, 
and  the  passing  of  the  said  bill  into  a  law  as  aforesaid, 
and  long  before  the  making  of  the  said  assignment  from 
Beny  to  the  plaintiff,  to  wit,  on  the  1 9th  of  August^  1889, 
in  the  said  kingdom  of  France^  openly  published  and 
made  known  the  said  invention,  and  the  manner  of  per- 
forming the  same,  to  the  people  of  France^  for  the  use 
and  benefit  of  that  people,  and  of  all  other  nations  and 
people  in  the  worlds  and  openly  and  publicly  bestowed 
and  dedicated  the  said  invention,  and  the  right  of  using, 
practising,  and  vending  the  same,  as  a  free  gift  and 
benefaction  upon,  to,  and  for  the  use  of  all  mankind, 
without  limitation  or  restriction,  and  gave,  published, 
and  granted  his  full  and  free  and  royal  licence,  permis- 
sion, and  authority,  to  all  persons  whatsoever,  iu  any 
nation,  to  use,^  practise^  and  vend  the  said  invention  at 
their  free  will  and  pleasure;  whereby,  according  to  the 
laws  of  France^  the  defendants  then  became  and  were^ 
and  ever  since  had  been,  entitled  to  use,  exercise,  and 
vend  the  said  invention  in  any  country  or  place,  at  their 
free  will  and  pleasure,  without  the  leave  or  licence  or 
hindrance  of  Daguerre  and  Niepcet  or  either  of  them,  or 
of  any  of  their  agents,  or  any  of  the  assigns  of  them  or 
their  agents;  wher^re,  the  defendants,  at  the  said 
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timei  when  &€•»  Mnunitted  the  supposed  grievances  in        1846. 

die  declaration  mentioDed)  as  they  lawfully  might  for  the       

Closes  afbreaaid — varification.  Blabd 

Demurrer  to  the  seventh  plea,  assigning  causes  sub-     Eqerton. 
rimtiaUy  the  same  as  those  assigned  in  the  demurrer  to  Special  de- 
the  fifth  plea.    Joinder.  murrer  to  the 

pw*,^  ■         1*1  11        ..         *.t.       seventh  plea. 

Tenth  plea  —-that  the  title  and  description  ol  the  in-  rp  .l  i, 
in  the  declaration  mentioned,  was  and  is  ex- 
in  the  said  letters-patent  in  the  words  following, 
ad  in  no  other  manner;  (that  is  to  say,)  *^  A  new  or  im- 
proved method  of  obtaining  the  spontaneous  reproduction 
of  all  the  images  received  in  the  focus  of  the  camera 
ohiciira  ;**  and  that  therefore  the  said  letters-^patent  had 
been  and  were  void  in  law  — verification. 

Deouirrer  to  the  tenth  plea,  assigning  for  causes  —  Special  de- 
that  it  neither  traversed  nor  confessed  and  avoided  any  [^|^^'i^^  ^ 
aalerial  allqz;ation  in  the  declaration— that  it  confessed 
the  canaes  of  action  in  the  declaration  alleged,  and  every 
part  thereof,  without  in  any  way  avoiding  the  same,  or 
alkging  any  matter  or  thing  whatsoever  in  excuse,  justi- 
firalion,  or  discharge  of  the  acts  and  grievances  in  the 
dcdaiation  aiilegod,  and  in  and  by  that  plea  admitted 
to  have  been  committed  by  the  defendants  —  that  it  was 
iasoffictent,  in  this,  to  wit,  that  it  was  an  argumentative 
denial   that  the  invention  was  the  subject-matter  of 
letten-patent  —  that  it  no  where  appeared  in  or  by 
tksl  pica,  nor  could  it  be  inferred  therefrom  with  suffi- 
dcnt  or  any  certainty,  what  was  the  invention  for  which 
the  said  letters-patent  were  granted  <—  that  it  was  cir- 
onlous  and  argumentative,  in  this,  to  wit,  that,  if  it  at 
ill  answered  the  matters  in  the  declaration  contained 
•ad  allied,  it  did  so  by  a  circuitous  and  argumentative 
teial  of  the  sufficiency  of  the  specification  in  the  decla- 
ntifln  alleged  to  have  been  inrolled,  and  of  Berrys 
wipiiance  with  the  proviso  in  that  behalf  in  the  said 
kttir»fatent  contained — that,  being  virtually  a  traverse. 
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V, 
EOERTOK. 


the  plea  ought  to  have  concluded  to  the  countryi  and  not 
with  a  verification  —  that  it  tended  to  an  immaterial 
issue,  neither  traversing  any  material  allegation  of  the 
declaration,  nor  stating  any  fact  upon  which  a  material 
traverse  could  be  taken  —  that  it  was  double,  uncertain, 
dubious,  and  ambiguous,  and  also  argumentative   and 
circuitous,   and  tended  to   delay   the  issue,  in   that  it 
did   not   in   any   wise   thereby  or    therefrom    appear 
whether  it  was  intended  therein  and  thereby  to  deny 
the  sufficiency  of  the  specification  in  the  declaration  al- 
leged to  have  been  inrolled,  and  of  Berrj/s  compliance 
with  the  proviso  in  that  behalf  in  the  said  letters-patent 
contained,  or  to  deny  the  correspondency  of  the  title 
and  the  invention  thereby  and  thereunder  described, 
claimed,  and  granted,  with  the  said  specification  and  the 
invention  therein  and  thereby  described  and  claimed,  or 
to  deny  both  of  the  last-mentioned  propositions,  or  to 
allege  or  deny  some  other,  and,  if  so,  what,  matter  or 
thing ;  and  that,  if  it  was  intended  in  and  by  that  plea 
to  deny  either  of  the  two  last-mentioned  propositions, 
then  such  denial  should  have  been  made  by  an  appro- 
priate traverse,  concluding  to  the  country,  and  where- 
upon issue  might   have   been   taken  —  that,   if  it   was 
intended  in  and  by  the  plea  to  deny  both  of  the  two  last- 
mentioned  propositions,  then  it  was  double,  as  offering 
two  several  answers  to  the  causes  of  action  in  the  declare 
ation   alleged — that   it   was   uncertain,  dubious,   and 
ambiguous,  in  this,  moreover,  that  it  did  not  in  or  by 
the  plea  appear,  nor  was  it  possible  with  sufficient  or 
any  certainty  to  infer  or  collect  therefrom,  whether  it 
was  intended  therein  or  thereby  to  deny  some  material 
allegation  of  the  declaration,  and,  if  any,  what,  or  whether 
it  was  intended  to  allege  new  matter  in  avoidance  of  the 
causes  of  action  in  the  declaration  stated,  and,  if  so, 
what  new  matter,  or  whether  it  was  intended  to  raise  a 
question  of  fact  to  be  tried  by  a  jury,  and,  if  so,  what 
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question,  or  a  question  of  law  to  be  determined  by  the         ISiG. 
ooart,  and,  if  so,  what  question,  &c.      Joinder. 


last 


The  demurrers  came  on  for  argument  in  Easier  ter  m        ^^^^d 

EOBRTON. 


Sir  T.  Wilde^  Serjt.  (with  whom  were  Ogle  and  Web* 
stir\  in  support  of  the  demurrers.     The  fifth  plea  in   As  to  the 
sabstance  states  that  one  Daguerre  was  the  true  and  first  P  *• 

ioTentor  of  the  invention  the  infringement  of  which  is 
complained  of,  that  he  and  one  Niepce  used,  exercised, 
and  practised  the  same  in  a  foreign  country,  to  wit,  in 
France,  that  Daguerre  and  Niepce  were  aliens  born  and 
resident  in  France^  that  they  employed  Berry ,  as  their 
^ent,  to  procure  the  letters-patent  in  the   declaration 
nMQtioDed,  that,  in  order  to  enable  him  to  obtain  the 
letters-patent,  Daguerre  and  Niepce  communicated  to 
Berry  the  nature  and  particulars  of  the  invention  and 
in  what  manner  the  same  was  to  be  performed,  that 
Beny  was  no  otherwise  the  true  and  first  inventor  than 
by  having  such  communication  made  to  him  as  aforesaid, 
and  by  his  being  the  first  person  in  the  United  King- 
dom who  acquired  or  brought  in  or  into  the  same  the 
knowledge  of  the  said  invention  and  the  manner  of  per- 
forming the  same,  and  that  Berry  obtained  the  letters- 
fMUent  and  held  the  same  in   trust  for  Daguerre  and 
Niepce,  so  being  such  aliens,  and  not  for  his  own  use  or 
benefit.     The  plea  is  a  mere  argumentative  traverse  of 
the  allegation  that  Berry  was  the  true  and  first  inventor, 
which  is  a  material  and  indispensable  allegation.  [^Erle^J. 
The  first   introducer   of  a   new  manufacture  into  the 
kingdom,  is  an  inventor  within   the   statute  of  James. 
The  question  is,  whether  an  alien  is  within  the  rule.] 
According  to  the  special  circumstances,  an  introducer 
iDty  or  may  not  be  an  inventor  within   the   statute. 
The  plea  is  open  to  the  same  remark,  in  so  far  as  it  is 
^cngned  to  rabe  the  question  of  novelty.     Another  de* 
^  intended  to  be  presented  by  this  plea  is,  that  a 
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patent  cannot  ht  obtained  by  one  person  in  trust  for 
another.  A  fiirther  defence  presented,  is,  that  it  cannot 
be  obtained  in  trust  for  an  alien.  Each  of  these  might 
and  ought  to  have  formed  the  subject  of  a  distinct  plea, 
each  raising  a  separate  and  distinct  defence,  and  not 
being  a  mere  combination  of  facts  together  amounting 
to  one  single  defence.  The  plea,  therefore,  b  argu- 
mentative and  multifarious :  and,  as  it  traverses  matter 
alleged  in  the  declaration  or  necessarily  implied,  and 
introduces  no  new  matter,  it  should  have  concluded  to 
the  country,  and  not  with  a  verification.  There  is  no 
authority  for  saying  that  a  patent  may  not  be  held  in 
trust :  and  the  circumstance  of  the  ce^ui  que  tnut  being 
an  alien  can  make  no  difference.  The  point  whether  a 
patent  was  absolutely  void  by  reason  of  its  being  held 
in  trust  for  an  alien  enemy^  was  raised  at  nisi  prius  in 
the  case  of  Bhxam  v.  Elsee  (a),  and  reserved  by  Ab-^ 
boitf  C.  J.;  but  the  decision  of  the  court  ultimately 
turned  upon  another  point,  {b)  In  the  case  of  an  alien 
enemy,  the  law  intercepts  his  remedy  pending  hostilities, 
or,  it  may  be,  avoids  the  contract :  but  the  like  dis- 
ability does  not  attach  to  the  subjects  of  a  foreign  state 
in  amity  with  this  country.  [^Cresswell,  J.  The  Crown 
may  grant  a  licence  to  an  alien  to  hold  lands,  (c)]  A  very 
large  proportion  of  the  inventions  for  which  patents  are 


(a)  1  C.  Si  P.  558.,  R.  <j^ 
M.  187. 

(6)  See  6  J?.  4-  C.  I69.,  9 
D.  4  jR.  216. 

(c)  By  the  4th  section  of 
the  7  &  8  rid.  c.  66.  (which 
reoeiyed  the  royal  assent  on  the 
6th  of  August,  1844),  it  is 
enacted,  "  that,  from  and  after 
the  passing  of  this  act,  every 
alien,  being  the  suliiject  of  a 
friendly  state,  shall  and  may 
take  and  hold,  by  purchase,  gift, 
bequest,  representation,  or  other- 
wise, every  species  of  personal 


property,  except  chattels  real,  as 
fully  and  elSectually,  to  all  in- 
tents and  purposes,  and  witli 
the  same  rights,  remedies,  ex- 
emptions, privil^es,  and  ca- 
pacities, as  if  he  were  a  natural- 
bom  subject  of  the  United 
Kingdom."  As  to  the  previons 
state  of  the  law  with  respect 
to  the  capacity  of  aliens  to  hold 
chattels  real,  see  Beve  v.  Leve- 
mere,  1  Wms.  Saund.  1,  and 
notes  thereto :  and  see  f09tf  p. 
126.n.(a) 
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obliined  in  this  coontry,  are  brought  to  perfection  by        1846. 

means  of  the  capital  of  third  persons.     Neither  the  in-       

lerest  of  the  public,  nor  any  principle  of  common  law       Beabd 
or  decided  case,  is  at  all  opposed  to  the  vesting  of  an     Eobrtoic. 
mterest  in  a  patent  in  trust  for  a  third  person,  even 
tbon^  an  alien.      Some  of  the  most  valuable  patent 
rights  now  in  existence  are  the  property  of  Americans. 
The  circumstance  of  the  invention  being  well  known 
ad  in  common  use  in  a  foreign  country,  is  no  bar  to 
the  validity  of  a  patent  here :  the  man  who  first  makes 
k  known  within  this  realm  is  the  true  and  first  inventor 
vitfain  the  statute  oi  James.  In  Edgeberry  v.  Stephens  {a) 
it  was  agreed  by  Hclt^  C.  J.,  and  Pdlexfen^  J.,  that  ^<  a 
grant  of  a  monopoly  may  be  to  the  first  inventor  by  the 
2Jbe.  I.;  and,  if  the  invention  be  new  in  England^  a 
patent  may  be  granted,  though  the  thing  was  practised 
beyond  sea  before ;  for,  the  statute  speaks  of  new  ma- 
aa&ctnres  within  this  realm  ,•  so  that,  if  they  be  new 
ierr,  it  is  within  the  statute ;  for,  the  act  intended  to 
encoorage  new  devices  useful  to  the   kingdom,   and, 
whether  learned  by  travel  or  by  study,  it  is  the  same 
Uig."     The  invention  which  was  the  subject  of  the 
{■tent  in  Stead  v.  Williams  (6),  was  proved  to  have  been 
previously  put  in  practice  in  Russia  :  and  galvanized  iron, 
which  was  the  subject  of  the  patent  in  Patteson  v.  Hoi' 
lmii{c)^  was  proved  to  have  been  for  some  years  in  use 
ia  France.    The  Case  of  Monopolies  —  Darcy  v.  AUin  {d) 
—and  the  statute  5  Q,  2.  c.  8.,  for  extending  the  term 
^Lomb^s  patent  ^*  for  discovering  and  introducing  the 
irtsof  making  and  working  the  three  capital  Italian 
capnes  for  making  organzine  silk,"  and  *^  for  preserv- 
ing the  invention   for   the   benefit  of  this  kingdom,'* 

(•}  2  SaUc  447.  (d)  1 1  Co.  Eep.  84.  (set  out^ 

W  IM.^G.  818.,  8  Scott,  1  Webster,  P.  C.  1.),  Noy,  178. 

^*it  449.  (set  out,  1  WtMer,  P.  C.  6. ; 

W  In  a  P.,  now  (T.  F.  cited,  t^.  29-  ^H-) 

1S47.)  HandiDg  for  judgment 

I  2 
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1846.       shew  that  the  lav  gives  as  much  effect  to  the  introduc'^ 

■       tion  as  to  the  invention  of  a  new  manuFacture. 
Bbabd  Many  of  the  foregoing  remarks  apply  equally  to  the 

EoBBTON.  sixth  and  seventh  pleas.  The  sixth  plea  in  substance 
As  to  the  states,  that,  prior  to  the  grant  of  these  letters-patent, 
sixth  and  ^|jg  original  inventor  assigned  the  benefit  of  his  inven- 
tion to  the  King  of  the  French ;  and  it  is  assumed  that 
he  is  thereby  estopped  from  the  exclusive  right  to 
practise  it  in  this  country.  How  can  a  patent  granted 
to  the  first  introducer  of  a  new  manufacture  into 
England  be  affected  by  any  contract  the  party  may  have 
entered  into  in  a  foreign  country  ?  Do  the  facts  stated 
in  this  plea  in  any  degree  detract  from  the  benefits  that 
may  be  supposed  to  result  to  the  commerce  of  this 
country  from  the  introduction  of  the  invention  ?  When 
a  patent  is  granted  here  for  the  introduction  of  a  new 
manufacture  from  abroad,  does  the  merit  of  the  intro- 
ducer depend  upon  whether  the  invention  b  the  subject- 
matter  of  a  patent  in  the  foreign  country,  or  is  it  open  to 
all  its  subjects  ?  Is  the  foundation  of  the  objection  to  this 
patent,  that  the  party  on  whose  behalf  it  has  been  ob« 
tained,  is  acting  in  contravention  of  his  contract  with 
Louis  Philippe  ?  Would  that  avoid  the  patent  ?  Clearly 
not.  The  court  cannot  take  notice  of  the  instrument 
executed  abroad.  The  only  substantial  difference  be- 
tween the  sixth  and  the  seventh  pleas  is,  that  the  latter 
alleges  that  Louis  Philippe^  afler  the  assignment  to  him 
of  the  invention  in  question,  openly  and  publicly  de* 
dicated  and  made  it  known  to  all  the  world.  What- 
ever may  be  the  effect  of  such  dedication  in  Frcmce^  no 
right  can  accrue  therefrom  to  the  defendants  in  this 
country. 
As  to  the  With  respect  to  the  tenth  plea,  it  will  be  contended 

tenth  plea.  ^^  jj,g  p^^^^.  ^p  ^j^^  defendants  that  the  title  of  the  letters- 
patent  is,  upon  the  face  of  it,  bad  for  ambiguity.  The 
patent  is  for  <^  a  new  or  improved  tnethod  of  obtaining 
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tbe  spontHDeous  reproduction  of  all  the  images  received 
in  tbe  focus  of  the  camera  obscura  ;"  that  is,  their  re- 
production  by   a   new  or  improved   method.     If  the 
method  of  reproduction  be  new  and  not  an  improve- 
ment, or  an  improvement  but  not  new,  the  patent  would 
clearly  be  bad :  it  must  be  both.     The  court  will  make 
every  reasonable  intendment  in  favour  of  the  patent. 
Is  the  objection,  that  it  is  called  a  method  ?     It  is  not 
limited  to  that :  it  is  for  the  reproduction  of  the  images 
received  in  the  focus  of  the  camera  obscura,  by  a  cer- 
tain method  ;  which  is  the  most  apt  and  proper  mode  of 
apressing  it.     The  title,  therefore,  is  perfectly  good : 
Neilsan  ▼.  Harford  {a) ;  Nickels  v.  Haslatn.  {b) 


1846. 
Bbard 

V, 
EOERTON. 


ChauneU^  Seijt.  (with  whom  were  W.  JR.  Grove  and 

J,  Brawn) f  cofUrd,     By  the  fifth  section  of  the  21  Jac,  !• 

cS.  it  b  declared  and  enacted,   <Uhat  any  declaration 

before-mentioned  (c)  shall  not  extend  to  any  letters-* 

patent  and  grants  of  privilege,  for  the  term  of  one  and 

twenty  years,  or  under,  theretofore  made,  of  the  sole 

vorking  or  making  of  any  manner  of  new  manufacture 

within  this  realm,  to  the  first  and  true  inventor  or  inven- 

tors  of  such  manufactures,  which  others,  at  the  time  of 

the  making  of  such  letters-patent  and  grants,  did  not  use, 

M>  they  be  not  contrary  to  the  law,  nor  mischievous  to 

tbe  state,  by  raising  the  prices  of  commodities  at  home, 

or  hurt  to  trade,  or  generally  inconvenient,  but  that  the 

ume  shall  be  of  such  force  as  they  were  or  should  be 

if  this  act  bad  not  been  made,  and  of  none  other :  and, 

if  the  same  were  made  for  more  than  one  and  twenty 

yeirs,  that  then  tbe  same,  for  the  term  of  ope  and 

tireDty  years  only,  to  be  accounted  from  the  date  of  the 


(c)  8  if .  ^  r.  806.,    1 
•"•Mter,  P.  a  295. 
W  7  Jf .  4   Gr*  378.,  8 


(c)  In  section  1. 
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1846.  first  letters-patent  and  grants  thereof  made,  shall  be  of 
such  force  as  they  were  or  should  have  been  if  the  same 
had  been  made  but  for  the  term  of  one  and  twenty 
EoEBTON  years  only,  and  as  if  this  act  had  never  been  had  or 
made,  and  of  none  other."  And  the  sixth  section  de- 
clares and  enacts,  *Uhat  any  declaration  before-men- 
tioned shall  not  extend  to  any  letters-patent  and  grants 
of  privilege  for  the  term  of  fourteen  years,  or  under, 
thereafter  to  be  made,  of  the  sole  working  or  making  of 
any  manner  of  new  manufactures  within  this  realm,  to 
the  true  and  first  inventor  and  inventors  of  such  manii- 
&ctures,  which  others,  at  the  time  of  making  such 
letters-patent  and  grants,  shall  not  use,  so  as  also  they 
be  not  contrary  to  the  law,  nor  mischievous  to  the  state, 
by  raising  prices  of  commodities  at  home,  or  hurt  of 
trade,  or  generally  inconvenient;  the  said  fourteen 
years  to  be  accounted  from  the  date  of  the  first  letters- 
patent,  or  grants  of  such  privilege,  hereafter  to  be  made^ 
but  that  the  same  shall  be  of  such  force  as  they  should 
be  if  this  act  had  never  been  made,  and  of  none  other." 
The  plaintifi^  here,  upon  the  face  of  his  declaration, 
brings  himself  within  the  words  of  the  statute,  alleging 
himself,  generally,  to  be  the  true  and  first  inventor. 
But,  taking  the  declaration  and  the  fifth  plea  together, 
it  appears  that  Berry  is  not  the  true  and  first  inventor 
in  the  literal  sense  of  the  words,  but  that  he  claims  to 
be  an  importer  or  introducer  of  the  invention  in  such  a 
sense  as  to  entitle  him,  within  the  statute,  as  explained 
by  the  decided  cases,  to  call  himself  an  inventor.  As- 
suming, then,  that  a  first  importer  of  a  new  manufacture 
may  take  out  a  patent  in  this  country  as  an  inventor, 
and  may  declare  in  this  general  form,  the  cases  would 
seem  to  shew  that  he  must  at  least  be  a  meritorious 
importer.  The  substance  of  the  fifth  plea  is,  that 
Daguerre  was  the  inventor,  that  he  and  one  Niepce 
practised  the  invention  in  Fiance,  and  that,  they  being 
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lUens^  the  patent  was  taken  out  by  Berry  in  trust  for        1846. 
tbem.     The  merit  of  the  invention  belongs  to  Daguerre^        ■ 
and  not  to  Berry^  the  patentee.     The  case  of  Edgeberry       Bbard 
▼.  Stephens  by  no  means  excludes  the  notion  that  merit      jBobbtok. 
is  in  some  degree  the  foundation  of  the  grant     Lord 
Chief  Justice  Eyre  in  BauUan  v.  Bull  (a),  speaks  of  that 
CMe  as  having  established  *^  that  the  first  introducer  of 
ID  invention  practised  beyond  sea  shall  be  deemed  the 
first  inventor."     And  PoBocky  C.  B.,  in  delivering  the 
judgment  of  the  court  in  Chappell  v.  Purday  (6),  says : 
''Under  the  stat  21  Jac.  1.  c.  S.^  against  monopolies, 
ibe  sixth  section,  which  leaves  as  they  stood  at  common 
kw  all  the  letters-patent  for  fourteen  years,  of  new  ma- 
DD&ctnre,  granted  to  the  first  inventors,  it  has  been 
decided  that  an  importer  is  within  the  clause,  and,  if  the 
Bumufacture  be  new  in  the  realm,  he  is  an  inventor, 
iod  may  have  a  patent"  (c)     In  the  case  of  The  Cloth' 
workerM  of  Ipfooich  (d),  in  the  12  Jac.  1.,  it  was  resolved, 
that,  ^if  a  man  hath  brought  in  a  new  invention  and  a 
new  trade  within  the  kingdom,  in  peril  of  his  life^  and 
eoDsumpiion  of  his  estate  or  stocky  &c.,  or,  if  a  man 
iiitfa  made  a  new  discovery  of  anything;  in  such  cases, 
the  King,  of  his  grace  and  fevour,  in  recompense  of  his 
costs  ami  travail,  may  grant  by  charter  unto  him  that 
be  only  shall  use  such  a  trade  or  trafique  for  a  certain 
time,  because  at  first  the  people  of  the  kingdom  are 
ignorant,  and  have  not  the  knowledge  or  skill  to  use 
tT    At  common  law,  the  King  could  not  grant  a  mo- 
nopoly, except  for  an  adequate  consideration;  which 
consideration  was,  merit  in  the  grantee,  and  utility  to 


\ 


a)  2  H.  Bloc,  491*  er  himself,  if  the  crown  chooses 

i)  IS  M.  Sf  W.  318.  to  grant  him  a  patent     The 

(e)  '<  Thoogh^"    adds    his  authority  for  this  is  to  be  fbnnd 

mkip,  ''  he  is  not   the  as-  in  Edgtberry  y.  Stephens.'* 

"fBtt  of  the  fovvign  inventor,  (il)  GodboUy  252. 
^AM§khemaifbea/areign' 
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1 846.         the  public.    [Cre$sfweU$  J.   If  a  foreigner  oommunicates 
■         (o  an  Englisbman  some  useful  invention  known  only 
Beabd        abroad,  the  latter  may  take  out  a  patent  for  it  here : 
EoBRTONr      but  what  merit  does  he  possess  to  entitle  him  to  the 
grant  ?]     In  that  case,  the  disclosure  of  the  invention 
would  have  been  made  to  the  patentee  for  his  own  per- 
sonal benefit.     In  the  present  case,  however,  Berry  is 
neither  an  inventor  nor  an  importer.     He  has  no  in- 
terest in  the  subject-matter  of  the  patent     He  is  a 
mere  agent.      Assuming,  though  the  point  has  never 
been  solemnly  determined,  that  a  grant  of  a  patent  to  a 
foreigner  would  be  good,  it  ought  to  be  taken  out  in 
the  name  of  the  party  really  interested*    Formerly,  a 
party  petitioning  for  a  patent  was  required  to  file  an 
afitdavit  that  he  was  the  true  and  first  inventor  of  the  in- 
vention within  the  kingdom,  and  that  the  same  was  not 
in  use  by  any  other  person  or  persons  therein,  to  the  best 
of  his  knowledge  and  belief.     The  statute  5iL6  W.  ^. 
c.  62.  5.11.  has  now  substituted  a  declaration  for  the 
affidavit  (a) :    but  still  the  public  have  a  right  to  the 
security  of  this  solemn  declaration  by  the  party  takif^ 
out  the  patent,  that  he  is  the  true  and  first  inventor. 
Tindalj  C.  J.,  in  delivering  the  judgment  of  the  court  in 
Crave  v.  Price  (i),  observing  upon  Darcy  v.  AUin  (c), 
says :  '^  The  case  of  monopolies  states  the  law  to  be^ 
that,  where  a  man,  by  his  awn  charge  or  industry,  or  by 
his  aam  tmt  or  invention,  brings  a  new  trade  into  the 
realm,  or  any  engine  tending  to  the  furtherance  of  a 
trade,  that  never  was  used  before,  and  that  was  for  the 
good  of  the  realm,  the  King  may  grant  him  the  mo- 
nopoly of  a  patent  for  a  reasonable  time."     It  is  sub- 


(a)  8ee  the  fonn,  Webster  on  (c)  11  Co,  Bep.  84.  (set  out, 

PatenU,  p.  6?.  1  Webster,  P.  C 1.),  No^,  178., 

{b)  4iM.SfG.  580.,  5  Scott,  (set  out,  1  Webster,  P.  C.  4. ; 

N.  R.  338.;  set  out,  1  Wdfster,  cited,  ib.  29.  411.) 
P.  C.  3930 
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mhted,   therefore^  that  Berry  was  not  a  meritorious       1846. 

importer  of  this  invention,  and,  consequently,  not  an  in-        

Tentor  within  the  meaning  of  the  statute;  and  that,  if       Beard 
Berry  and  Daguerre  and  Niepce  are  to  be  identified  in     Egbbton 
interest,  the  patent  is  open  to  the  objection  that  it  was 
Dot  taken  out  by  and  in  the  name  of  the  true  inventor. 
Then,  if  this  be  taken  to  be  a  plea  simply  traversing 
that  Berry  was  the  trae  and  first  inventor  of  the  inven- 
tion in  the  declaration  mentioned,  it  would  undoubtedly 
have  been  bad  for  argumentativeness.     But  the  plea 
does  not,  in  direct  terms,  deny  that  Berry  was  the  true 
and  first  inventor.     The  declaration  not  shewing  that 
Berry  derived  his  knowledge  by  means  of  a  communica- 
tion from  a  foreigner,  but  alleging  generally  that  Berry 
VBs  the  true  and  first  inventor,  the  plea  gives  colour  to 
that  statement,  and  proceeds  to  shew,  that,  though  pos- 
sessed of  the  information  by  means  of  a  communication 
from  abroad,  and  so  in  one  sense  an  inventor,  yet  that 
the  patent  was  not  taken  out  by  Berry  for  his  own 
benefit,  but  for  that  of  a  third  person,  a  foreigner, 
whose  name  was  dot  disclosed*      ITindal^  C.  J.     You 
migfat  have  concluded  with  a  special  traverse  —  without 
tha  that  the  said  Miles  Berry  was  the  true  and  first 
iDTentor  of  the  invention  in  the  declaration  mentioned.] 
That  would  have  put  in  issue  the  invention  only. 
With  regard  to  the  sixth  and  seventh  pleas,  it  is  not  As  to  the 

meint  to  be  contended  that  the  law  of  France  has  any  ^^      ^  , 

Berenth  pleas. 

extra-territorial  operation.  In  ChappeU  v.  Purday  (a), 
it  vas  held  that  a  foreign  author,  residing  abroad,  who 
composes  and  publishes  his  work  abroad,  has  not,  at 
common  law,  or  under  the  statutes  8  Ann.  c.  19.  and 
^G.  3.  c.  136.,  any  copyright  in  this  country;  and 
^refore  a  person  to  whom  he  transfers  abroad,  by  .an 
iostrument  not  under  seal  —  but  which  is  valid  accord- 

(a)  14  M.  Si  W.  303. 


122  TRINITY  TERM, 

1846.        ing  to  the  law  of  that  country  —  the  copyright  of  the 

work  in  England^  has  no   right  of  action  against  t 

Beard  British  subject  who  afterwards  publishes  the  work  ii 
EoERTON.  England.  Here,  the  patent  is  taken  out  by  Beny  m 
agent  for  Daguerre  and  Niepccj  for  an  invention,  tbeu 
interest  in  which  they  had  previously  assigned  for  i 
valuable  consideration  to  a  third  person.  Such  i 
person  clearly  has  not  that  degree  of  interest  in  thf 
subject-matter  as  will  enable  him  to  sustain  a  patent 
[Tindali  C.  J.  A  man  may  take  out  a  patent  in  thii 
country  and  in  France  also  for  the  same  invention. 
What  more  have  these  parties  done  ?]  The  inventoi 
having  received  a  valuable  consideration  for  the  entire 
abandonment  of  the  benefit  of  his  discovery  to  all  tb€ 
world,  he  can  no  more  be  permitted  to  set  up  an  ex- 
clusive privilege  in  this  country  than  he  could  in  Ftance* 
Suppose,  instead  of  disposing  of  the  invention  to  the 
King  of  the  French,  Daguerre  and  Niepce  had  sold  it  tc 
an  Englishman,  and  had  afterwards  taken  out  a  patent  in 
this  country ;  could  they  have  restrained  their  vendee  firom 
the  use  of  the  invention  here?  [Tindaly  C.  J.  If  the 
assignment  made  by  Daguerre  and  Niepce  to  the  King 
of  the  French  was  such  as  to  preclude  them  horn  taking 
out  a  patent  in  Etigland,  that  might  be  a  good  answer. 
That,  however,  does  not  appear  to  be  the  case.]  In 
pleading  the  law  of  a  foreign  country,  it  is  pleaded  as 
matter  of  fact ;  and,  in  pleading  matter  of  fact,  the  partj 
pleading  is  not  bound  to  shew  how  the  effect  he  relies 
on  is  brought  about,  {a)  The  sixth  plea  contains  a 
positive  allegation  that  the  invention  in  question  is  nc 
longer  the  property  of  the  original  inventors :  and  the 
seventh  plea  places  the  defendant  pretty  much  in  thf 


(a)  Except  where  the  legal  instrument  hy  which  it  is  pra 
character  of  the  effect  produced^  duced.  And  nee  S  M*  Sf  G 
depends  upon  the  nature  of  the      780.  n. 
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titoation  of  a  licensee  of  the  King  of  the  French ;  aU 
l^pog  not  only  a  complete  and  entire  publication,  but 
af^neral  licence  on  the  part  of  an  individual  who  has 
acqaired  the  sole  property  in  the  invention,  authorizing 
all  the  world  to  use  it.  If  such  a  licence  can  be  pleaded 
at  all,  the  seventh  plea  is  properly  framed  to  set  it  up. 

The  tenth  plea  was  intended  to  raise  the  question  of 
tbe  validity  of  the  patent  as  depending  on  its  title.  The 
patentee  might  have  been  entitled  to  a  patent  for  a  new 
method  of  producing  a  known  manufacture,  or  for  an 
inprovement  therein:  but  the  title  should  shew  with 
ittsonable  precision  whether  the  patent  is  taken  out  for 
i  new  manufacture,  or  merely  for  a  new  or  an  improved 
method  of  producing  known  results  —  whether  the 
pttentee  means  to  claim  entire  novelty  for  his  invention, 
or  to  limit  his  claim  to  some  improvement  in  an  old 
method,  (a)  [CremoeU,  J.  If  part  of  the  method  be 
new,  so  as  to  produce  a  result  that  as  a  whole  is  new, 
sorely  it  may  be  called  a  new  or  improved  method.  If 
tbe  method  be  altogether  new,  may  it  not  be  properly 
called  an  improved  method  ?  They  seem  to  be  con- 
lertiUe  terms.] 


1846. 

fiEAaD 

V. 
EOBRTON. 


Sr  T.   Wilde^  Seijt,  in  reply.     The  argument  in 
support  of  the  fifth  plea  amounts  to  this,  that  Berry^ 
though  the  person  who  first  introduced  a  new  manu* 
fitctore  into  this  country,  is  not  a  meritorious  inventor 
within  the  statute  21  Jac.  1.  r.  8.     It  is  but  an  argu- 
mentative traverse  of  the  allegation  in  the  declaration 
^fX  Berry  was  the  true  and  first  inventor.     [£r^,  J. 
The  argument  of  my  brother  Channell  is,  that  this  plea 
is  not  a  traverse  of  the  allegation  that  Berry  was  the 
true  and  first  inventor,  because  he  is,  in  a  certain  sens^, 
&Q  inventor ;  but  that  it  confesses  the  invention,  and 


(a)  See  Cw)k  v.  Pearcey  18  L.J.,  N.S.,  Q.  A,  189. 
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avoids  it|  by  shewing  circumstances  whence  it  is  song 
to  be  inferred  that  Berry  is  not  a  meritorious  invento 
The  same  sort  of  argumentative  traverse  was  attempt 
in  Muntz  v.  Foster  {a\  and  Stocker  v.  Warner  (i),  as 
other  branches  of  the  declaration.  In  the  former^  tl 
declaration  —  setting  out  the  letters-patent,  with  tl 
usual  proviso,  ^*  that,  if  the  grantee  should  not  pa 
ticularly  describe  and  ascertain  the  nature  of  his  inve 
tion  and  in  what  manner  the  same  was  to  be  performe 
by  an  instrument  in  writing  under  his  hand  and  set 
and  cause  the  same  to  be  inroUed  in  the  high  court  * 
Chancery  within  six  calendar  months  next  and  imm 
diately  after  the  date  of  the  said  letters-patent,  thi 
those  letters-patent,  and  all  liberties  and  advantag 
whatsoever  thereby  granted,  should  utterly  cease,  dete 
miue,  and  become  void "  — averred  that  the  plaint 
did,  in  pursuance  of  the  said  proviso,  and  of  the  sa 
letters-patent,  by  an  instrument  in  writing  under  li 
hand  and  seal,  particularly  describe  and  ascertain  tl 
nature  of  his  said  invention,  and  in  what  manner  U 
same  was  to  be  and  might  be  performed,  and  afte 
wards,  and  within  six  calendar  months  next  and  imm 
diately  after  the  date  of  the  said  letters-patent,  can 
the  said  instrument  in  writing  to  be  inrolled  in  Cba 
eery.  The  defendant,  in  his  sixth  plea,  after  statii 
the  above  proviso,  averred  that  the  plaintiff  caused 
be  inrolled  in  Chancery  a  certain  instrument  in  writii 
in  the  words,  and  to  the  effect,  following  —  setting  it  o 
in  hac  taba  —  and  that  the  plaintiff  caused  to  be  i 
rolled  in  Chancery,  within  six  months  &c.,  no  instr 
n.ent  in  writing  other  than  and  except  the  said  instr 
ment  in  writing  thereinbefore  set  forth  and  containe 
whereby  and  by  reason  of  the  premises  the  said  letter 


(o)  6M.ifG.  734.,  7  Scottf 
N.  jR.  471.>  1  D.^L.  737. 


(6)  Ant^,  Vol.  h,  p.  1 48. 
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patent  in  the  declaration  mentioned  ceased  and  deter- 
mined, and  became  and  were  of  no  force  and  effect  -— 
ooodading  with  a  verification.     And  this  plea  was  held 
had,  on  special  demurrer,  as  being  an  argumentative 
trarerse  of  the  inrolment  alleged  in  the  declaration. 
So,  in  Stacker  v.  Warner^  to  a  declaration  in  case  by  A. 
against  &,  for  the  infringement  of  a  patent  for  *^  im« 
provements  in  pumps/'  setting  out  the  grant  of  the 
ktters-patent  to  if.  in  1887)  and  a  disclaimer  of  part  of 
(be  specification  in  1844,  and  charging  a  subsequent 
making  and  vending,  &c.,  of  A's  invention  by  B.  —  0. 
pleaded,  that,  afler  the  making  of  the  letters-patent, 
and  before  the  disclaimer,  C  obtained  a  patent  for  ^'  im- 
provements in  water-closets  and  stuffing-boxes  applica- 
ble to  pumps  and  cocks;''  that,  after  the  grant  of  the 
ktters-patent  to   C^  and    before   ^.'s  disclaimer,    C 
granted  a  licence  to  A.  to  make,  use,  &c,  his  invention, 
10  far  as  the  same  was  applicable  to  stuffing-boxes  ap- 
plicable to  pumps ;  that  B.  had  made  and  sold  divers 
large  quantities  of  pumps  under  the  said  licence,  and 
that  the  grievances  in  the  declaration  were  the  making, 
using,   &C.,'  as   aforesaid,   the    said    improvements   in 
pQDips^  for   which   the  said   letters   patent   had   been 
granted  to  C,  and  the  said  licence  granted  to  B. :  and 
the  plea  was  held  bad,  for  not  sufficiently  confessing  and 
afoiding  the  matters  charged  in  the  declaration.     The 
trouble  and  expense  incurred  by  the  patentee  in  per- 
fecting his  invention,  form  no  part  of  the  consideration 
ibr  the  grant  of  the  letters-patent.     This  was  discussed 
in  Crane  v.  Pricey  where  Tindal^  C.  J.,  in  delivering 
judgment,  observes  that,  **  in  point  of  law,  the    abour 
or  thought,  or   experiments^  and   the   expenditure  of 
money,  are  not  the  essential  grounds  of  consideration 
on  which  the  question  whether  the  invention  is  or  is  not 
the  subject-matter  of  a  patent,  ought  to  depend ;  for,  if 
the  invention  be  new  and  useful  to  the  public,  it  is  not 


1846. 
Beard 

EOERTON. 
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The  plaintiflT  demurred  specially  to  this  plea;  bat  w 
think  it  unnecessary  to  advert  to  the  causes  assigned  b; 
him  for  demurrer,  as  we  think  the  plea  bad  in  substance 

The  defendants  contended,  tliat,  upon  the  facts  dis 
closed  in  this  plea,  the  letters-patent  are  void,  upon  on< 
of  two  grounds,  viz.  either  that  Berry  was  not  the  tr» 
and  fii*st  inventor  within  the  meaning  of  the  statute  o 
James ;  or  that  a  patent  taken  out  in  England  by  ai 
Englishman  in  his  own  name,  in  trust  for  foreignen 
residing  abroad,  is  void  in  law. 

As  to  the  first  objection,  it  was  not  denied,  on  the 
part  of  the  defendants,  that  a  person  who  has  learned  an 
invention  abroad,  and  imported  it  into  this  country, 
where  it  was  not  used  or  known  before,  is  the  first  am! 
true  inventor  within  the  statute.  The  cases  decidec 
before  the  statute  prove  that  grants  by  the  crown  to  per 
sons  who  have  brought  any  new  trade  into  the  realiD. 
were  good  at  common  law:  see  the  Case  of  Monopolies  (a), 
and  the  case  of  TAe  Cloihworkers  qflpsmch{b).  Am 
the  exception  contained  in  the  6th  section  of  the  statute 
in  favour  of  grants  of  privilege  for  the  sole  working  o 
any  new  manufacture  within  the  realm,  was  made  ii 
affirmance  of  the  common  law,  introducing  no  otbei 
alteration  than  the  restriction  in  point  of  time  for  wbicl 
such  grants  might  extend.  And,  further,  tlie  case  o 
Edgcberry  v.  Stephens^  which  was  decided  long  after  tbi 
statute  was  passed,  is  an  express  authority  that  th< 
statute  *^  intended  to  encourage  new  devices  useful  U 
the  kingdom;  and,  whether  learned  by  travel  or  \y 
study,  is  the  same  thing." 

But  the  argument  on  the  part  of  the  defendants  ba 
been,  that  Berry  was  not  a  person  who  imported  tbi 
invention  into  England^  within  the  meaning  of  the  statute 
It  was  argued,  that,  to  come  within  the  statute^  the  pei 

(a)   Darcy  v.   AUin,    Noy         (6)  GodboU,  U^. 
Jiep.  178.,  11  Co.  R^*  84. 
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The  plaintiiF  demurred  specially  to  this  plea ;  but  we 
think  it  unnecessary  to  advert  to  the  causes  assigned  by 
him  fordemurrer,  as  we  think  the  plea  bad  in  substance. 

The  defendants  contended,  that,  upon  the  facts  dis- 
closed in  this  plea,  the  letters-patent  are  void,  upon  one 
of  two  grounds,  viz.  either  that  Betri/  was  not  the  true 
and  first  inventor  within  the  meaning  of  the  statute  of 
James ;  or  that  a  patent  taken  out  in  England  by  an 
Englishman  in  his  own  name,  in  trust  for  foreigners 
residing  abroad,  is  void  in  law. 

As  to  the  first  objection,  it  was  not  denied,  on  the 
part  of  the  defendants,  that  a  person  who  has  learned  an 
invention  abroad,  and  imported  it  into  this  country, 
where  it  was  not  used  or  known  before,  is  the  first  and 
true  inventor  within  the  statute.  The  cases  decided 
before  the  statute  prove  that  grants  by  the  crown  to  per- 
sons who  have  brought  any  new  trade  into  the  realm, 
were  good  at  common  law:  see  the  Case  of  Monopolies  {a), 
and  the  case  of  TAe  Clothworlcers  of  Ipsmch  {b).  And 
the  exception  contained  in  the  6th  section  of  the  statute^ 
in  favour  of  grants  of  privilege  for  the  sole  working  of 
any  new  manufacture  within  the  realm,  was  made  in 
affirmance  of  tlie  common  law,  introducing  no  other 
alteration  than  the  restriction  in  point  of  time  for  which 
such  grants  might  extend.  And,  further,  the  case  of 
Edgcberry  v.  Stephens^  which  was  decided  long  after  the 
statute  was  passed,  is  an  express  authority  that  the 
statute  *'  intended  to  encourage  new  devices  useful  to 
the  kingdom ;  and,  whether  learned  by  travel  or  by 
study,  is  tlie  same  tiling." 

But  the  argument  on  the  part  of  the  defendants  has 
been,  that  Berry  was  not  a  person  who  imported  this 
invention  into  England^  within  the  meaning  of  the  statute. 
It  was  argued,  that,  to  come  within  the  statute,  the  per* 

(a)   Darcy  v.   AUin,    Noy         (6)  GodhoU,  252. 
Rep.  178.,  11  Co.  Rep.  84. 
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SOD  who  takes  out  the  patent  should  be  the  meritorious        1846. 

importer^  not  a  mere  clerk  or  servant  or  agent,  to  whom 

the  communication  was  made  for  any  special  purpose, 

bj  the  foreign  inventor,  as,  for  the  purpose  of  enabling     Egebtok^ 

him  to  take  out  the  patent  for  the  benefit  of  such  foreigner. 

Xo  authority  is  cited  for  such  distinction.     So  far  as  the 

public  are  concerned  in  interest,  no  such  distinction  is 

necessary*     Berry  is  an  Englishman,  to  whom  the  in- 

Tention  is  communicated  by  a  foreigner  residing  abroad ; 

and  Berry  first  brings  the  invention  into  Englandf  and 

Bakes  it  public  there.    So  far,  therefore,  as  relates  to 

the  interest  of  the  public,  Beny  has  all  the  merit  of  the 

first  inventor.     If  he  has  been  guilty  of  any  breach  of 

Utb  in  his  mode  of  obtaining  the  communication,  or  in 

die  mode  of  using  it  in  Englandf  he  may  or  may  not  be 

■sde  responsible  to  his  employers  abroad ;  but  such  mis* 

CDodact  seems  to  have  no  bearing  upon  the  question,  — 

as  between  him  and  a  stranger  (a), — whether  the  patent 

is  void  or  valid.     Indeed,  it  appears  upon  the  plea  itself 

thst  no  fraud,  was  committed  upon  his  employers ;  for, 

it  is  expressly  stated  in  the  plea,  that  he  was  directed  to 

lake  out  the  patent  in  his  own  name,  in  trust  for  them, 

and  that  in  fact  he  had  so  done,  and  had  held  it  for  a 

certain  time  for  their  benefit. 

The  invalidity  of  the  patent  must  therefore  depend, 

\J  at  allj  upon  the  second  ground  of  objection  pointed 

out,  viz.  that  it  was  taken  out  by  Berry  in  his  own 

name,  but  in  trust  for  aliens  residing  abroad.     Now,  in 

ioppon  of  this  objection  also,  no  authority  whatever  was 

dted.    In  the  case  of  Bloxam  v.  Elsee{b)f  the  point 

vas  raised  at  nisi  prius,  whether  a  patent  could  be 

taken  out  in  trust  for  an  alien  enemy;  but  it  became 

(•)  It  was  not  suggested  that  (6)  1  C.  Sf  P.  55S^  R.  S^  M. 

^  patent  was  invaUd  on  the      1S7.>  6  B.  if  C.  l69.y  9  i>-  4r 
pnmd  of  1  deceit  having  been      B.  215.  ^ 

pnctiied  oo  the  crown  by  the 
"ippRmoD  of  the  truiU 
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unnecessary  to  decide  even  that  question,  when  the  case 
came  before  the  court.  The  case  before  us  does  not 
state  that  Daguerre  and  Niepce  are  alien  enemies:  in- 
deed|  we  may  take  judicial  notice  that  there  is  no  war 
between  France  and  England :  and  we  see  no  reason  or 
principle  which  should  prevent  an  alien  any^  if  the 
crown  thought  proper,  from  receiving  such  a  grant, 
either  in  his  own  name,  or  in  the  name  of  another  in 
trust  for  him.  In  the  case  of  Chappell  v.  Pvrdmf  (a), 
the  court  in  their  judgment  assume  it  to  be  clear  in 
point  of  law  that  a  foreigner  may  hold  a  patent,  if  the 
crown  chooses  to  grant  it  to  him.  We  think,  for  these 
reasons,  that  the  fifth  plea  cannot  be  supported. 

The  sixth  plea,  after  making  the  several  statements 
contained  in  the  fifth,  proceeds  to  allege,  in  substance, 
that,  before  the  grant  of  the  patent,  Daguetre  and 
Niepce,  by  an  agreement  made  in  France,  between  the 
secretary  of  state  for  the  home  department  of  the  King 
of  the  French  and  themselves,  for  the  considerations 
therein  mentioned,  assigned  to  such  secretary,  on  be* 
half  of  the  government  (amongst  other  things),  the 
invention  mentioned  and  described  in  the  letters-patent, 
and  that,  by  virtue  of  such  agreement,  and  by  the  laws 
of  France,  tlie  said  invention  became  the  property  of  the 
King  of  the  French  in  right  of  his  crown,  who  thereby 
became  entitled,  by  the  laws  of  his  said  kingdom,  to 
vend  and  publish  the  said  invention,  as  well  as  in  the 
kingdom  oi  France,  as  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  in  any  other  country  or  place 
where  he  should  think  proper,  without  any  licence 
from  Daguene  and  Niepce :  and  this  plea  concludes,  as 
the  last,  that  the  letters-patent  are  therefore  void. 

To  this  plea  also  there  is  a  special  demurrer;  but, 
without  adverting  to  the  causes  assigned,  it  is  sufficient 
to  say  we   think   this  plea  also  is   bad  in  substance. 


(a)  14  M.  S(  W.  318.1 
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The  only  additknal  &cU  besides  those  stated  in  the       1846. 
fcnner  plea,  is,  that,  before  the  granting  of  the  letters-        — - 
psteot,  the  inventors  in  France  had  assigned  the  inven-       Bbabd 
tioD  to  the  King  of  the  Frenchi  who  became  entitled  to     Eqcbton. 
make  it  public  in  France.    The  plea  contains  no  state- 
ment that  he  had  actually  published  it  in  France :  but, 
eten  supposing  the  plea  to  have  stated  it  had  been 
publicly  known   and  exercised    in  France^  we  cannot 
thiok  it  would  have  made  any  difference  as  to  the  va^- 
lidity  of  a  patent  taken  out  in  England.    But  the  plea 
coDtains  no  denial  of  the  allegation  in  the  declaration, 
that  Berry  was  the  true  and  first  inventori  within  this 
reabn,  of  an  invention  which  others  at  the  time  of 
■iking  the  letters-patent  did  not  use.    And  this  alle- 
pioa  contains    all  that  is  necessary  to  support  the 
nfidi^  of  the  letters^patent  in  respect  of  the  granting 
iDereoi. 

One  argument  advanced  by  the  defendants  was,  that 
the  original  inventors  in  France^  having,  for  a  valu- 
able consideration,  parted  with  their  discovery  to  a 
person  in  France^  could  not  come  to  England  and  take 
oat  a  patent  here.  No  authority,  again,  is  cited  in 
support  of  this  position :  and  it  is  contrary  to  common 
experience ;  as  it  is  well  known  that  the  same  persons 
have  patents  for  the  same  invention,  at  the  same  time, 
in  both  countries. 

There  is  nothing  in  the  agreement  under  which  the 

iniention  was  sold  in  France,  to  restrain  the  original 

biTentors  from  applying  for  a  patent  in  England :  such 

t  condition  might,  and  probably  would,  have  been  in- 

Kited,  if  such  had  been  the  intention  of  the  parties : 

ind,  at  all  events,  whatever  the  case  might  have  been  as 

between  the  parties  to  the  agreement,  it  is  not  in  the 

power  of  the  defendants,  who  are  perfect  strangers  to  it, 

to  set  op  such  an  objection  under  this  plea,  which  rests 

i^poa  the  grant  of  the  letters-patent  being  absolutely 

K  3 


132 


TRINITY  TERM 


1845. 

Beard 

v. 

EOBRTON. 

As  to  the 
seventh  plea* 


As  to  the 
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void.     We  think,  for  these  reasons,  the  sixth  plea  must 
be  overruled. 

We  have  come  to  the  same  conclusion  as  to  the 
seventh  plea,  which  difiers  from  the  last  only  in  this 
respect,  that  it  alleges  the  King  of  the  French  to  have 
openly  published  and  made  known  the  said  invention, 
and  the  manner  of  performing  the  same,  to  the  people 
of  France^  for  the  use  of  that  people,  and  of  all  other 
nations  and  people  in  the  world,  as  a  free  gid  and 
benefaction  for  the  use  of  all  mankind ;  and  the  plea  then 
proceeds  to  allege,  not  that  the  letters-patent  are  void, 
as  in  the  former  pleas,  but  that  the  defendants  thereby 
became  entitled  to  use  the  invention  in  any  country, 
without  the  leave  or  licence  of  the  plaintifH  But  we 
think  it  a  suflScient  answer  to  say,  that  the  letters* 
patent  were  not  void,  but,  on  the  contrary,  were  valid, 
for  the  reasons  given  in  our  judgment  on  the  two  former 
pleas ;  whence  it  follows,  as  a  necessary  consequence  in 
law,  that  the  invention  cannot  be  used  in  this  country 
in  direct  violation  of  the  valid  grant  of  the  crown^ 
without  the  licence  of  the  grantee. 

As  to  the  tenth  plea,  it  is  sufficient  to  remark  that  we 
think  the  objection  to  the  title  of  the  patent  is  answered 
by  reference  to  the  decided  cases   of  Neilson  v.  ffar* 
ford  (fl),  and  Nickels  v.  Haslam  (i). 

We  therefore  think  the  judgment  of  the  court  must 
be  given,  on  the  several  pleas  above  mentioned,  for  the 
plaintiff. 

Judgment  for  the  plaintiff,  (c) 


(a;  ^M.S^W.  806. 

(6)  7  M.  S^  G,  37S.,  S  Scott, 
N.  R.  97. 

(c)  The  issues  were  tried  be- 
fore Wilde,  C.  J.  and  a  special 
jury^  at  the  London  sittings 
after  T.  T.  1847,  when  a  ver- 
dict was  found  for  the  plaintiff 


upon  all  the  issues,  except  one 
raising  a  question  as  to  the  suf- 
ficiency of  the  description  in 
the  specification^  on  which  issue 
the  verdict  was  taken  for  the  de- 
fendant, leave  being  reserved  to 
the  plaintiff  to  move  to  enter  a 
verdict  for  himself. 
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Benham  V.  The  Earl  of  Mornington. 

.  May  27.    ' 

T\EBT,  on  a  bond,  bearing  date  the  23rd  of  August^  To  debt  on 

18SS,  in  the  penal  sum  of  800/.  ^"f  ^^^, 
TM  11  1  .  .  11.  •  1  J  fendantplead 
Plea,  that  the  supposed  writing  obhgatory  m  the  de*  ed that  the 

daration  mentioned,  was  made  and  executed  by  the  de-  l>ond  was  ex- 
ftndant  as  therein  mentioned,  in  parts  beyond  the  seas,  j^  Fraruse 
to  wit,  at  Calais^  in  the  kingdom  of  Franccy  where  the  where  he 

defendant  was  then  resident  and   domiciled,   and  not  T** .  .f^, 

\  domiciled ; 

elsewhere ;  that  the  said  writing  obligatory  in  the  de-  that  it  was 
daration  mentioned,  was  not  taken,  received,  made,  or  not  taken  or 
passed  by  any  public  officer  or  officers  of  the  said  king-  ^^^  oLc^ 
dom  of  Franccy  authorized  by  the  laws  of  that  kingdom  authorized  by 

io  to  do,  nor  was  the  same  writing  written  throughout    ,     ,T^®  . 

1  that  kingdom, 

bjr  the  hand  of  the  defendant ;  that,  although  the  de-  n^f  ^gg  {^ 

tmdant  signed  the  said  writing  with  his  own  hand,  yet  written 
the  defendant  did  not,  in  any  part  of  the  said  writing,   ^he^hand^f  ^ 
vrite  with  his  proper  hand  the  formula  or  acknowledg-  thedefendant; 
ment  styled  in  the  French  tongue  a  "  bon  "  or ''  approuve^'  ^^^'J^^^^ 
bearing  in  words  at  length  the  debt  or  sum  of  money  signed  the 
purporting  to  be  secured  or  acknowledged  by  the  said  ^^^  with  his 
writing,  nor  was  the  defendant,  at  the  time  of  the  making  ^^  ^^^  vrrO/^ 
of  the  supposed  writing  obligatory,  a  merchant  or  trades-  thereon  with 
ottD,  artizan,  husbandman,  ploughman,  vine-cultivator,   J|"  ^^^^ 

Wbouring-man,  or  servant;  and  that,  by  reason  of  the   formula  styled 

in  the  French 
tflogne  a  **  hon^  or  **  approuv^y'  bearing  in  words  at  length  the  sum  se- 
eutd,  nor  was  the  defendant  at  the  time  a  merchant  or  tradesman,  &c. ;  con- 
didtiig  that,  ''  by  reason  of  the  premises,  the  bond^  by  the  laws  of  France,  never 
^  nor  is  obligatory  or  binding  on  the  defendant^  but  always  was  and  is  of  no 
farce,  eflect,  or  validity." 

Held,  that  the  plea  was  bad^  as  being  a  mere  argumentative  and  inferential 
"tttnoent  of  the  French  law ;  which,  being  pleadable  only  as  matter  of  fact, 
*>^  to  have  been  distinctly  and  affirmatively  alleged. 

Qam,  whether,  supposing  it  to  have  been  well  pleaded,  the  whole  of  the  al- 
^^piMQi  therein  might  have  been  pat  in  issue  by  de  injurtd. 
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1846.       premises^  the  said  supposed  writing  obligatoryi  by  the 

— —       laws  of  the  said  kingdom  of  France^  never  was  nor  is 

Bbkham      obligatory  or  binding  on  the  defendant,  but  always  was 

The  Earl  of    and  is  of  no  force)  effect,  or  validity  —  verification. 

MoBimoTOK.       Special  demurrer,  assigning  for  causes,  that  the  plea 

did  not  state  facts  with  distinctness  and  certainty,  so 
that  the  court  could  perceive  that  the  writing  obligatory 
was  void  according  to  the  law  of  France  at  the  time  it 
was  executed  —  that  the  plea  merely  stated,  as^an  infer-* 
ence  from  certain  preceding  matters,  that  the  writing 
obligatory  never  was  binding  —  that  the  plea  ought  to 
have  averred,  in  terms,  what  was  the  existing  law  in 
France  at  the  time  the  writing  obligatory   was  exe- 
cuted, and  then,  by  proper  averments,  to  have  shewn 
facts  which  brought  the  writing  obligatory  within  that 
law  »-  that,  consistently  with  the  terms  used  at  the  end 
of  the   plea,   the  writing  obligatory  may  have  been 
binding  according  to  the  French   law  existing  at  the 
time  it  was  executed,  but  that  afterwards  a  law  may 
there  have  passed,  enacting  a  retrospective  effect,  and 
declaring  that  all  previous  writings  not  made  as  durected, 
should  be  deemed  never  to  have  been  binding— 'that 
the  defendant,  if  he  relied  on  any  such  retrospective 
law,  should  have  averred  accordingly,  and  so  that  the 
court  might  see  whether  the   same  was  reasonable  to 
annul  obligations  which  were  binding  according  to  the 
law  existing  at  the  time  they  were  entered  into  — that 
the  defendant  had  left  it  in  uncertainty  whether  he  re- 
lied upon  an  existing  law,  or  upon  such  a  retrospective 
law,  by  stating  ^^  the  laws,''  instead  of  the  then  existing 
laws,"  at  the  end  of  his  plea  —  that  the  plea  was  also 
insufficient,  in  not  setting  out  the  French  law  in  terms, 
so  that  the  court  might  see,  as  to  persons,  whether  such 
law  was  intended  to  affect  all  obligations,  or  such  only  as 
were  made  between  two  or  more  natives  or  subjects  of 
France^  or  whether  such  law  was  intended  to  include  obli* 
gations  between  a  native  or  subject  and  a  foreigner,  and  be- 
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tween  two  foreigners,  and,  as  to  the  subject-matter,  whether        1846. 
soch  law  was  intended  to  affect  all  obligations,  or  some        ■ 
only  of  a  particular  character  recognized  by  the  laws  of      Bekham 
France^  or  such  only  as  derived  their  effect,  as,  a  note  or    The  Earl  of 
a  promise,  by  being  under  private  signature,  and  not  in-  MoBNUforwr. 
duding  writings  of  a  character  like  that  of  the  writing 
obligatory  in  question,  which  did  not  require,  and  did  not 
derive  any  legal  effect  from,  signature  —  that  the  mode   . 
adopted  in  the  plea  in  setting  out  the  law  otFrance^  left  it 
in  uncertainty  whether  the  defendant  relied  upon  one,  or 
upon  more  than  one  of  each  distinct  fact  averred  as  ren- 
dering the  writing  obligatory  not  binding,  or  whether  more 
than  one,  or  all,  the  facts  averred  were  relied  upon  in 
combination,  as  having  that  effect  —  that  such  mode  was 
calculated  to  embarrass  the  plaintiff  in  his  replication, 
inasmuch  as  if  he  were  to  take  issue  upon  the  averment 
at  the  end  of  the  plea,  that,  '^  by  reason  of  the  premises, 
the  writing  obligatory  is  not  binding,"  he  might  be  said 
to  have  admitted  the  averred  preceding  facts,  and  to 
have  tendered  an  issue  merely  upon  their  effect ;  while, 
if  he  took  issue  upon  any  one  fact,  he  might  be  said  to 
have  admitted  the  others — that  the  plaintiff,  by  the 
awde  adopted  in  the  plea  in  setting  out  the  law  of 
France f  was  placed  under  a  difficulty,  if  he  wished  to 
traverse  the  alleged  law,  and  the  alleged  facts  which 
were  supposed  to  bring  the  case  within  it  —  that,  if  the 
deGsudant  relied  upon  each  distinct  fact  set  out  in  the 
plea  (after  that  of  residence  and  domicil),  as  being  suffi- 
dent  to  render  the  writing  obligatory  not  binding,  his 
plea  was  double— -that  the  plea  was  double,  for  the 
cuse  last  mentioned  —  that  the  uncertainty  whether  the 
defendant  relied  upon  each  such  fact,  or  upon  more  than 
eDeofsach  facts,  or  upon  all  such  facts  in  combination, 
inther  embarrassed  the  plaintiff  in  framing  his  repli« 
cttioo,  and  subjected  him  to  the  risk  of  a  demurrer  for 
daplidty  —  that,  in  that  part  of  the  plea  which  followed 
^  itatement  that  the  writing  obligatory  was  not  written 

K  4 
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1846.        throughout  by  the  hand  of  the  defendant,  it  was  left  in 

■  doubt  whether  the  signing  by  the  defendant  with  his  own 

Benhax      hand,  followed  by  the  word  "  bon  "  or  "  approtwcy^  would 

The  £arl  of   have  suflSced,  though  he  were  not  a  merchant  or  trades- 

MoRNiNGTON.  man,  artisan,  husbandman,  ploughman,  vine-cultivator, 

labouring-man,  or  servant,  or  whether  it  was  necessar}*, 
that  he  should  have  been  one  of  such,  in  order  to  render 
the  addition  of  either  of  such  words  suflScient,  or  whether 
such  last-mentioned  statement  as  to  trade  and  calling 
was  at  all  connected  with  the  addition  of  the  formula  or 
acknowledgment  in  the  plea  mentioned  —  that  the  plea 
did  not  state  what  was  the  proper  formula  or  acknow- 
ledgment mentioned  in  such  plea  to  be  necessary  to  be 
written  by  the  defendant;  and  that  the  statement  of 
the  mere  term  in  the  French  language  designating  such 
formula  or  acknowledgment,  was  not  sufficient. 
The  plaintiff  joined  in  demurrer. 

DaaJingf  Serjt.  (with  whom  was  Barstcm)^  in  support 
of  the  demurrer.  If  the  defendant  seeks  to  avoid  the 
bond  by  reason  of  the  non-observance  of  some  form- 
alities required  by  the  French  law,  he  ought  to  have 
alleged  it  with  precision  and  clearness,  like  any  other 
fact  that  must  be  proved  at  the  trial.  This  the  plea  in 
question  does  not  do.  AH  it  states,  is,  that  the  bond 
was  executed  in  France^  and  without  certain  formalities 
required  by  the  laws  of  that  country,  and  that  the  de- 
fendant w&s  not  a  merchant  or  tradesman,  &c.;  con- 
cluding, that,  by  reason  of  the  premises,  the  bond  never 
was  of  any  force  or  validity.  The  latter  part  of  the 
plea  is  a  mere  conclusion  of  law,  which  is  not  supported 
by  the  facts  previously  set  forth.  The  particular  law 
intended  to  be  relied  on  should  have  been  set  out,  and 
then  the  facts  to  bring  the  case  within  such  law.  From 
the  language  of  the  plea  as  it  now  stands,  the  court  has 
no  means  of  judging  whether  or  not  the  inference  that 
the  defendant  draws,  is  well  founded.  But,  assuming  that 
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tlie  inference  deduced  by  the  defendnnt  from  the  foreign  1846. 

law  is  warranted  by  the  premises,  the  plea  is  bad  for  — - 

floplicily:  it  negatives  the  defendiint's  compliance  with  Bknhak 

the  formalities  of  tlie  lex  loci^  and  also  the  fact  of  his  x^e  £arl  of 

being  of  one  of  the  excepted  classes.     [Imdal^  C. J.  Mobninoton. 
It  certainly  is  difficult  to  see  what  issue  could  be  taken 
OD  this  plea.] 

Channeilf    Serjt.   (with   whom  was  J.  Brown%   was 
oiled  upon  by  the  court  to  sustain  the  plea.     The  de- 
fendant intends  to  shew  that  the  bond  is  void  by  the 
French  law.     In  order  to  do  this,  the  French  law  being 
Here  matter  of  fact  that  must  be  alleged  and  proved,  the 
plea  states  the  defendant's  domicil  in  France  at  the  time  of 
die  making  of  the  bond,  and  then  alleges  that  the  bond 
was  made  without  the  observance  of  certain  requisite 
ibrmalities,  and  negatives  the  defendant's  belonging  to 
certain   specified   classes;    and  it  properly  concludes^ 
that,  by  reason  of  the  premises,  the  bond  is  void  by 
the  laws  of  France.     If  this  were  a  case  in  which  the 
kw  of  England  was  to  prevail,  no  doubt  it  would  be 
for  the  court  at  once  to  pronounce  whether  the  instru- 
■cDt  was  void  or  not,  and  the  virttUe  atjus  would  not 
be  traversable.     But  it  is  otherv/ise  where  the  defence 
arises  out  of  the  law  of  a  foreign  state.     \Collmany  J. 
The  plea  is  not  the  better  for  the  allegation  of  the  want 
of  the  formula  or  acknowledgment  called  a  *'  bon  "  or 
tippr€uoeJ*'\     The  whole  plea  might  be  put  in  issue  by 
^  uguria.     The  defendant  was  bound  to  negative  one 
Mt  of  circumstances,  and  to  affirm  another ;   and  he 
voiild  be  bound  to  prove  all  the  facts  affirmatively  al- 
leged, and  to  give  colour  to  all  that  is  stated  negatively. 
The  phintiflT,  therefore,  might  safely  put  in  issue  any 
neof  the  facts  alleged.     In  M^Leod  v.  Schdize  (a),  to 
iKttiDptit  on  a  policy  of  insurance,  by  the  assignees  of 

.   (a)  1  D.SiL.6\^. 
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1846*  P.f  a  bankrupt,  the  defendant  pleaded,  to  78/.,  parcel 
Sec,  that  the  policy  was  made  in  Scotland^  and  diat  the 
said  sum  was  duly  fenced  and  arrested,  according  to 
The  Earl  of  the  law  of  Scotland^  at  the  suit  of  G.,  for  a  debt  due  to 
MoBNuioToir.  him,   until  sufficient  caution  should   be  found  ia  the 

books  of  council  and  session,  that  the  same  should  be 
forthcoming  to  G. ;  that  thereupon  the  said  sum  of 
money  became  and  was,  according  to  the  law  of  Scot" 
land^  in  custody  of  the  law,  and  subject  to  the  order  of 
the  court  of  session ;  that  such  proceedings  were  afber«> 
wards  had,  that  G.  obtained  final  judgment;  that  the 
proceedings  were  regularly  conducted  ;  that  the  judg« 
ment  was  final  and  conclusive  against  the  plaintiffs ;  and 
that,  according  to  the  law  of  Scotland^  the  plaintiffs  were 
precluded  from  suing  for  the  said  sum,  and  were,  by 
reason  of  the  premises,  wholly  barred :  and  it  held,  on 
special  demurrer,  that  the  plea  afforded  a  good  defence, 
and  that  it  was  not  necessary  to  set  out  the  Scotch  law. 
[Tindal^  C.  J.  That  was  hardly  a  case  adjudged ;  it 
was  rather  an  intimation  of  opinion,  and  a  recommend- 
ation to  the  plaintiff  to  withdraw  the  demurrer,  and 
reply.]  So  far  as  it  goes,  it  is  a  distinct  intimation, 
that,  in  the  opinion  of  the  court  of  Exchequer,  there  is 
no  necessity  for  setting  out  the  foreign  law.  Woodham 
V.  Edwardes  {a)  is  an  authority  to  shew  that  all  the 
material  allegations  in  a  plea  like  this  may  be  put  in 
issue  by  de  injutid.  [CressfweU^  J.  The  plea  sets  up  no 
matter  of  excuse :  it  states  facts  whence  an  inference  is 
sought  to  be  drawn  that  the  bond  never  had  any  force 
or  validity  at  all.]  The  rule  of  pleading  with  respect 
to  the  general  replication  de  injurid  has  of  late  been 
much  relaxed.  In  Cawper  v.  Garbett{b\  in  debt  by 
the  payee  against  the  maker  of  a  promissory  note,  the 
defendant  pleaded  that  the  plaintiffs  procured  the  de- 

(a)  5  Ad.  Sf  E.  771.  (6)  IS  M.  ^  W.  33. 
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feodoit  to  TDtike  the  note,  by  fraud,  and  that  the  de-        1846. 

feodant  was  induced  to  make  and  deliver  it,  by  such        — — . 

finod,  and  that  there  never  was  any  consideration  or      Bcmham 

value  for  the  making  and  payment  by  the  defendant  of    ^y^^  j^g^i  ^f 

the  note ;  and  it  was  held  that  these  facts  were  well  put  Mobkimoton. 

b  issue  by  the  replication  de  iryurid.    Pollock,  C.  B., 

m  delivering  the  judgment  of  the  court  —  after  disposing 

ID  the  aflSrmative  of  the  question  whether  this  form  of 

replication  was  admissible  in  debt  or  indebitatus  as- 

mnpsit  —  says:  '*The  next  question  is,  whether  the 

defence  in  this  plea  is  of  such  a  description  as  to  be 

traversable  in  this  form ;  and  we  are  of  opinion  that  it 

li.    In  many  cases,  fraud  or  illegality  in  the  original 

creation  of  the  bill,  coupled  with  averments  to  shew 

that  the  holder,  the  plaintiff,  is  in  a  situation  to  be 

ifccfed  by  that  fraud  or  illegality,  have  been  held  to  be 

of  that  description.    But,  though  these  circumstances 

render  the  contract  not  binding,  and  so  amount  to  a 

denial  that  there  was  a  binding  contract,  they  admit  a 

contract  in  fiict,  and  excuse  its  performance.     But  it  is 

aid  there  is  a  difference  where  the  fraud  or  illegality  is 

between  the  parties  to  the  action;  for,  those  circum- 

ilances  shew  that  there  was  no  binding  contract ;  and 

the   dicta    of   my  brother   Parke^  in    Humphreys  v. 

(fOmnett  (a),  and  in  Parker  v.  RiUy  (d),  are  referred  to 

as  supporting  that  position.     In  the  case  of  Scott  v. 

Ckappdaw  (c),  the  court  of  Common  Pleas,  though  they 

fid  not  expressly  decide  the  contrary,  did  not,  certainly, 

npport  it ;  and  my  brother  Coitman  stated  his  opinion, 

thrt,  in  all  cases  where  a  contract  was  avoided  by  matter 

ef  law,  the  general  replication  was  proper;   and  we 

think  hit  view  of  the  case  is  right." 


(•)  7  Jf.  ^  IT.  370.  (c)  ^M.S^O.  336.,  5  SooH, 

W  S  Jf.4>  r.  230.  N.E.  148.,  2 DawLN.S.IS. 
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1846.  Dawlifigi  Serjt.^  in  reply.     The  court  will  not  lend  iU 

'  sanction  to  a  plea  that  is  calculated  to  impose  so  much 

^^^^      difficulty  on  the  plaintiff.    None  of  the  cases  cited  shews 

The  Earl  of    that  the  replication  de  injurid  could  properly  be  pleaded 

MoRNXKOTuir.  liefc^     The  plaintiff  cannot  in  any  way  avail  himself  of 

the  exceptions  engrafled  by  the  Code  de  Commerce  upon 
the  Code  Civih 

TiNDAL,  C.  J.     It  appears  to  me  that  this  plea  is 
bad  for  one  of  the  causes  assigned,  viz.  that  it  is  argu- 
mentative and  inferential  only ;  whereas  "  every  plea 
must  be  direct,  and  not  by  way  of  argument  or  I'e- 
hearsal/'  as  is  laid  down  in  Co.  Lit.  303.  a.     It  is  per- 
fectly clear,  that,  but  for  the  words  at  the  end  —  "  by 
reason  of  the  premises,  the  said  supposed  writing  obli- 
gatory,  by  the  laws  of  the  said  kingdom  of  France^ 
never  was,  nor  is,  obligatory  or  binding  on  the  defendant^ 
but  always  was,  and  is,  of  no  force,  effect,  or  validity**  — 
the  plea  would  be  no  answer  to  the  action.     There  is 
no  direct  affirmance  of  what  the  law  of  France  is,  or  of 
any  state  of  facts  to  bring  this  case  within  the  operation 
of  that  law.   I  think  the  plaintiff  was  entitled  to  a  distinct 
statement  of  the  law  and  of  the  facts,  in  order  that  he 
might  take  the  opinion  of  the  court  as  to  whether  or  not 
they  amounted  to  a  legal  defence.     If  this  had  been  a 
question  of  evidence,  instead  of  pleading,  the  witness  would 
not  have  been  allowed  to  state,  negatively,  this  or  that  is 
not  in  compliance  with  the  law  of  France  ;  but  he  would 
have  been  required  to  shew  affirmatively,  from  his  own 
experience,  or  from  knowledge  derived  from  some  re- 
cognized code  or  book,  what  the  law  is.     The  entire 
plea,  after  the  introductory  statement  of  the  defendant's 
domicil,  consists  of  negative  propositions  only.     With 
respect  to  the  allegation  that  the  defendant  was  not  a 
merchant  or   tradesman,  &c.,  how  do  we  know  tliat 
there  are  not  other  classes  embraced  by  the  exception, 
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that  are  not  noticed  by  the  plea»  and  to  one  of  which        1846* 
the  defendant  may  belong?    I  think  the  plea  is  clearly        — — > 
trgomentative  and  bad.    As  to  M^Leod  v.  SchuUze^  it      Binham 
nay  be  observed  that  a  case  in  which  either  party  is    '^^  ]^\  of 
reoommended  to  withdraw  his  plea,  or  demurrer,  and  Morninotoii, 
amend,  cannot  be  considered  a  very  strong  authority : 
besides,  the  plea  there  consisted  entirely  of  affirmative 
matter,  and  therefore  stands  clear  of  one  the  difficulties 
that  this  plea  presents*     In  IVbodham  v*  Edwardes^  tlie 
objection  was  not  taken,  the  plaintiff  having  pleaded 
oier.    Upon  the  whole,  I  think  the  plaintiff  is  entitled 
to  judgment  on  this  plea* 

CoLTMAN,  J.  The  plea  could  hardly  have  been  held 
nffident  if  it  had  alleged  merely  that  the  bond  was 
eiecated  by  the  defendant  in  France,  and  that,  by  the 
laws  of  that  country,  the  bond  was  void :  and,  unless 
ach  a  plea  would  be  sufficient,  I  think  the  matter  that 
it  here  intermediately  stated  would  not  help  it*  The 
plet  should  have  alleged  distinctly  what  the  law  of 
twu£  is,  and  should  then  have  averred  facts  to  bring 
the  case  within  it;  so  that  the  matter  might  be  decided 
by  the  court  on  demurrer,  if  the  facts  did  not  bring  the 
case  within  the  French  law*  I  am  not  quite  satisfied 
that  the  plea  is  double ;  though  it  might  have  been  so 
if  the  foreign  law  had  been  so  set  out  as  the  plaintiff 
hai  a  right  to  have  it*  Upon  the  whole,  though  with 
lome  hesitation,  on  account  of  the  doubt  suggested  by 
the  case  of  M^Leod  v,  SchuUze^  I  am  of  opinion  that  the 
plea  is  insufficient,  and  the  plaintiff  entitled  to  judgment. 

Cresswell,  J.  (a).     I  also  am  of  opinion  that  the 
^  in  question  is  insufficient.     I  quite  agree  with  my 

(*)  UwLk,  J^  was  prevented  by  illness  from  attending  in  court 
tkbday. 
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1846.        brother  CoUman^  that  a  plea  merely  averring  that  the 

— —        bond  was  executed  in  France^  and  was  void  by  the  laws 

Bbnham      ^f  ^^^  country,  would  be  bad.    The  French  law  is  only 

The  Earl  of    to  be  taken  notice  of  as  any  other  matter  of  fact,  and 

MoBnufOTov.  must  be  pleaded :  it  clearly  would  be  no  plea  to  say, 

that,  <<  by  reason  of  some  fact  that  will  hereafter  be 
proved,''  the  bond  is  null  and  void.  It  has  been  insisted, 
on  the  part  of  the  defendant,  diat  this  plea  does  soflB- 
ciently  state  what  the  French  law  is.  I  think  there  is 
no  such  clear  and  unambiguous  statement  of  it  as  the 
plaintiff  has  a  right  to  have  upon  the  record :  it  is  a 
mere  inferential,  and  a  very  inconvenient,  mode  of  stat- 
ing what  the  foreign  law  is.  If  M^Leod  v.  SchuUze  were 
to  be  taken  as  a  decision  upon  the  point,  I  should  be 
unwilling  to  determine  this  without  more  consideration : 
but  I  look  upon  what  passed  there  to  be  merely  one  of 
those  friendly  hints  thrown  out  in  the  course  of  arga* 
ment,  of  which  counsel  sometimes  deem  it  prudent  to 

avail  themselves. 

Judgment  for  the  plainti£ 


George  Smith  v.  Shirley. 

^RESPASS,  for  breaking  and  entering  the  plaintiff's 
dwelling-house,  and  making  a  noise  dnd  dbtorb- 
ance  therein,  &c. ;  and  also  for  assaulting,  seizing,  and 
laying  hold  of  the  plaintiff,  and  forcing  and  compellii^ 
him  to  go,  and  causing  him  to  be  forcibly  conveyed,  io 
custody,  in  and  along  divers  public  streets  and  high« 
ways,  to  a  certain  police-station,  and  there  imprisoning 
the  plaintiff,  and  keeping  and  detaining  him  in  prison, 


May  27- 

A  plea  justi- 
fying the 
breaking  and 
entering  a 
house,  with- 
out warrant, 
on  suspicion 
of  felony, 
ought  dis- 
tinctly to,' 
shew,  not 
only  that 
there  was 

reason  to  believe  that  the  sospected  person  was  there,  but  also  that  the  defendant 
entered  for  the  purpose  of  apprehending  him. 
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witboot  any  reasonable  or  probable  cause  for  twenty-        j  846. 

ibar  boors,  under  a  false  charge  that  he  had  committed        

m  ofienoe  punishable  by  law.  Sum 

Plea — thalf  long  before  the  times  when  &c.  in  the      Sbirlbt. 
first  and  last  count  of  the  declaration  respectively  men- 
tioneds  and    before  and  at  the  time  next  thereinafter 
iKOtJODed,  certain  persons,  to  wit,  S.  Mordan  and  A. 
Uordan^  were  possessed  of  a  certain   warehouse  and 
premises,  situate  &c.,  from  and  out  of  which  said  ware- 
knse  and  premises,   and  out  of  divers  boxes  then 
therein  beings  and  out  of  the  possession  of  the  said 
liit>mentioned  persons,  divers  and  very   many  goods 
lod  chattels  of  the  said  S.  Mordan  and  A.  Mordan^  to 
vit,  100  ounces  of  gold,  400  ounces  of  silver,  and  fifty 
|old  pen-holders,  of  tlie  value  of  500/.,  had  been  and 
wre,  before  the  said  times  when  &c,  to  wit,  during 
the  night  of  the  8th  of  "February^  1845,  and  when  and 
vhikt  the  said  warehouse  and  premises  had  been  and 
were  left  for  the  night  by  the  said  last-mentioned  per- 
sons, and  by  their  servants  and  -workmen,  feloniously 
stolen,  taken,  and  carried  away  by  a  certain  person,  or 
bjr  certain  persons,  then  and  still  unknown  to  the  de- 
fendant ;  that  the  said  goods  and  chattels  so  feloniously 
stolen,  taken,  and  carried  away  as  aforesaid  had  been 
tod  were,  to  wit,  on  the  day  and  year  last  aforesaid, 
tod  before   and  when  the  said  first  herein-mentioned 
persons  and  their  servants  and  workmen  had  so  left 
the  said  warehouse  and  premises  as  aforesaid,  deposited, 
vilh  divers  and  very  many  other  goods  and  chattels  of  in- 
ferior value,  in  the  said  boxes,  safely  locked  and  secured, 
mmI  then  left  ui  safely  locked  and  secured,  in  the  said 
varehoose  and  premises,  by  divers  of  the  said  workmen 
of  the  said  first  herein-mentioned   persons ;    and  that 
there  were,  at  the  said  last-mentioned  time,  and  thence 
eoQiinaslly  until  and  after  the  time  of  the  said  goods  and 
diittds  being  wfi  feloniously  stolen^  taken,  and  carried 
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away  as  aforesaicl,  divers  and  very  many  other  boxes 
being  during  all  the  time  last  aforesaid  in  the  said  ware- 
house and  premises,  and  near  and  contiguous  to  the 
said  boxes  first  herein-mentioned,  the  said  other  boxes 
also  containing  goods  and  chattels  of  great  value,  but 
not  containing  respectively  nearly  so  great  a  value  in 
such  goods  and  chattels,  nor  goods  or  chattels  of  so 
great  a  value  respectively,  as  the  value  respectively  of 
the  goods  and  chattels  in  the  said  boxes  first  herein- 
mentioned  respectively,  or  as  the  value  respectively  of 
the  said  goods  and  chattels  so  feloniously  stolen,  taken, 
and  carried  away  as  aforesaid  ;  that  the  said  j  boxes  first 
herein-mentioned,  and  also  the  said  other  boxes,  con- 
tained respectively,  during  all  the  time  aforesaid,  divers 
quantities  of  brass  and  other  metals  and  metallic  com- 
pounds very  much  inferior  in  value  to  gold,  and  divers 
articles  of  workmanship  thereof  respectively,  the  same 
very  much  resembling  gold  in  appearance,  and  not  being 
quickly  or  easily  distinguishable  from  gold,  except  by 
persons  accustomed  to  see  and  examine  such  articles  and 
metals  and  metallic  compounds  respectively,  and  to  see 
and  examine  them  together  with  gold,  and  to  compare 
them  therewith  ;  that  the  said  goods  and  chattels  so  felo- 
niously stolen,  taken,  and  carried  away  as  aforesaid,  were 
and  comprised  all  the  gold  and  all  the  articles  of  gold 
then  being  in  the  said  first  herein-mentioned  boxes,  or 
in  the  said  other  boxes,  or  in  the  said  warehouse  or 
premises ;  that  the  said  person  or  persons  who  so  felo- 
niously stole,  took,  and  carried  away  the  said  goods  and 
chattels  as  aforesaid,  must  have  known,  and  did  know, 
just  before  and  at  the  time  of  such  stealing,  taking,  and 
carrying  away,  the  premises  and  warehouse,  and  then 
must  have  known,  and  did  know,  where  knd  in  which  of 
the   boxes   aforesaid   to   look  for    the  more   valuable 
articles  as  aforesaid,  and  then  must  have  known,  and 
did  know,  how  to  select  the  more  valuable  articles  front 
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tboie  membling  them,  but  of  inferior  value,  and  not        1846. 

easily  or  quickly  distinguishable  from  gold,  except  by        

persons  accostomed  as  aforesaid;  that  divers  tools  and       Smith 
mstnmenU  ordinarily  used  by  the  plaintiffs  or  such  as  the      Shiblet. 
fl^tttU^  to  mtj  for  two  years,  until  and  before  and  at 
tie  imf  andt  year  last  aforesaid,  used,  were  then,  and 
wken  the  said  goods  and  chattels  were  sofoloniously  stolen, 
teifn,  and  carried  awa^  as  aforesaid,  brought  into  the 
mid  warehouse  and  premises,  and  near  to  the  said  boxes 
fni  herein  mentioned,  and  there  then  left  by  the  said  per^ 
or  persons  unknown  ;  that,  before,  to  wit,  for  two 
next  before  tlie  last-mentioned  time  when  the  said 
goods  and  chattels  were  so  feloniously  stolen,  taken, 
nd  carried  away  as  aforesaid,  the  plaintiff  had  been 
occasionally,  and   from   time  to  time,   and   very   fre- 
quently employed  by  the   said  first  herein  mentioned 
pmons,  in  and  about  the  said  warehouse  and  premises, 
and  for  divers,  to  wit,  six  months  next  before  and  at 
the  time  of  the  said  robbery,  well  knew  and  was  ac- 
c|iiaiDted  with  the  said  warehouse  and  premises,  the  said 
boxes^  the  contents  thereof,  and  the  value  of  the  brass 
and  other  metals  and  metallic  compounds  aforesaid ; 
Aat  one  Thomas  Smith,  the  plaintiff's  brother,  which 
ttid  TTkmas  Smith  then  was,  and  thence  hitherto  had 
continued   to  be,  in  the  constant  habit  of  associating 
with  the  plaintiff,  had  been  recently  before  then  in  the 
cnployment  of  the  said  first  herein  mentioned  persons 
for  a  long  space  of  dme,  to  wit,  for  two  years  next 
before  the  day  and  year  next  mentioned,  in  and  about 
&eir  said  warehouse  and  premises,  and  had  been  during 
•n  that  time  employed  by  the  last-mentioned  persons 
as  a  worker  in  gold  and  in  silver,  and  in  the  said  other 
petals  and  metallic  compounds,  until,  to  wit,  the  1st  of 
tAruary,  1845,  recently  and   immediately   before  the 
Md  time  when  the  said  goods  and  chattels  were  so 
UoaioQiIy  stolen,  taken,  and  carried  away  as  aforesaid, 
f  OL  lu.  —  c  B.  L 
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1846.  when  the  said  Thomtis  Smith  was  discharged  from  their 
said  emplojrroent  by  the  said  persons  first  herein  nien« 
tioned,  for  general  bad  conduct ;  that,  for  a  long  space 
Shiblby.  <>f  ^m^  to  wit,  for  six  months  next  before  and  until  and 
at  the  time  when  the  said  goods  and  chattels  were  so 
feloniously  stolen,  taken,  and  carried  away  as  aforesaid 
the  plaintiff  appeared  to  be  and  was  in  a  state  of  great 
poverty  and  destitution,  but  that,  from  and  immediately 
after  the  said  last-mentioned  time,  the  plaintiff  suddenly 
appeared  to  have  become  and  to  be,  and  he  then  sud- 
denly became  and  was,  possessed  of  large  sums  of 
money,  and  then  also  became  and  was  very  lavish  and 
extravagant  in  his  conduct  and  expenditure,  althou^ 
the  plaintiff  had  not  at  any  time  thereafter  until  or  at 
the  said  time  when  &c.,  other  than  from  the  said  felony, 
acquired  or  gained  any  property  or  money,  or  had  any 
employment,  or  any  means  of  support;  and  the  plaintiff 
was  then,  and  on  divers  occasions  from  thence,  to  wit, 
for  two  months  next  before  and  until  the  said  times 
when  &a  in  the  first  and  last  counts  of  the  declaration 
mentioned,  seen  at  divers  public-houses,  having,  and 
shewing,  and  exposing  to  view  as  his  own,  divers  and 
very  many  gold  current  coin  of  the  realm,  to  wit,  fifty 
sovereigns,  and  other  moneys;  that,  afterwards,  and 
while  the  plaintiff  was  possessed  of  the  said  sums  of 
money  as  aforesaid,  to  wit,  on  the  14th  of  May,  1845, 
he  the  plaintiff  was  asked  and  inquired  of  by  the  de- 
fendant whether  he  the  plaintiff  was  not  possessed  of 
divers  sums  of  money,  which  the  plaintiff  then  denied, 
although  he  then  had  and  possessed  them  Ieis  aforesaid ; 
that,  for  one  week  next  before  and  at  the  time  of  the 
committing  of  the  said  felony,  the  plaintiff  was  near  to 
the  said  warehouse  and  premises ;  that,  on  divers  bcca- 
sions,  from  a  time  long  before  and  until  the  said  time 
when  the  said  goods  and  chattels  were  so  feloniously 
stolen,  taken,  and  carried  away  as  aforesaid,  to  wit^  kf 
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two  jmn  next  before  and  until  the  said  time  when  the        1846. 

Mid  goods  were  so  stolen,  taken,  and  carried  away  as        • 

sfoiesaid,  the  plabti£P  had  been  taken  and  charged  at        ^'^^^ 
difers  and  many  police-stations,  and  before  divers  and      Shiblet. 
■any  magistrates  and  public  oflScers,  on  charges  of 
ioipirions  of  fielony  and  misdemeanour ;  that  the  plain- 
tifl^  daring  all  that  time^  and  thence  hitherto,  kept,  and 
ttll  keeps,  the  company  o^  and  constantly  associated 
and  still  associates  with,  divers  and  very  many  persons 
huBng  idle^  dissolute,  and  vagabond  lives,  and  being 
persons  of  bad  character  and  repute  for  honesty  and 
ngularity  of  conduct;— wherefore  the  defendant,  well 
kaowing  the  premises,  and  having  good  and  probable 
of  suspicion,  and  then  vehemently  suspecting  the 
\  for  the  reasons  aforesaid,  to  have  been  guilty 
of  and  concerned  in  the  said  feloniously  stealing,  taking, 
and  carrying  away  of  the  said  goods  and  chattels  as 
siifesaid,  did,  at  the  said  time  when  &c.  in  the  first 
eoont  mentioned,  peaceably  and  quietly  enter  into  the 
aid  dwelling-house  of  the  plaintifiP  in  the  first  count 
itioiiedf  the  outer  door  of  the  said  house  being  then 
to  him  by  a  certain  person  from  within,  to  wit, 
Ike  mother  of  the  plaintifiP,  with  a  certain  person,  to  wit, 
Seijeant  Brermanj  a  police-officer  and  constable  and 
cer  of  OUT  lady  the  Queen,  and  did  then  give 
ike  plaintiff  in  charge  and  into  the  custody  of  the  said 
polioeKifficer,  to  safely  keep  him  until  he  could  be  car- 
ried and  conveyed  before  some  justice  assigned  to  keep 
dtt  peace  of  our  lady  the  Queen,  and  to  hear  and  de- 
tanine  divers  felonies  and  misdemeanours  committed 
vidrin  the  coun^,  to  wit,  &c*,  where  the  said  felony  was 
eonnutted;  that  the  defendant  and  the  said  Seijeant 
BrmmoMf  so  being  such  officer  and  constable  as  afore- 
«id,  then,  and  in  a  reasonable  time  for  the  purpose 
Amud  from  entering  the  said  dwelling-house,  left  the 
nd  then  conveyed  the  plaintifi*  therefrom  to  the 
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said  police-station,  as  in  the  second  count  of  the  de- 
claration mentioned,  and  until  he  could  be  carried 
before  such  justice  for  the  purpose  last  aforesaid,  to 
be  further  dealt  with  according  to  law,  and  did  then 
and  there  imprison  the  plaintiff  on  suspicion  of  having 
been  guilty  of  or  concerned  in  the  said  felonioosly 
stealing,  taking,  and  carrying  away  of  the  said  goods 
and  chattels  as  aforesaid,  for  a  certain  space  of  time,  as 
in  the  said  last  count  in  that  behalf  mentioned,  the  same 
being  then  a  reasonable  time  in  that  behalf,  making  no 
unnecessary  noise  or  disturbance  in  the  said  dwelling- 
house,  and  using  no  unnecessary  force  to  the  plaintiff 
in  any  way  or  manner;  which  were  respectively  the 
trespasses  in  the  first  and  Isst  counts  of  the  declaration 
mentioned  — verificaUon. 

Demurrer  to  this  plea,  assigning  for  causes,  amongst 
others,  that  the  plea  did  not  shew  any  good,  reason- 
able, probable,  or  sufficient  cause  for  suspecting  the 
plaintiff  to  have  been  guilty  of  the  felony  mentioned  in 
the  plea —  that  it  did  not  appear  with  certainty  in  or 
by  the  plea,  that  the  articles  of  gold  were  selected  by 
the  person  or  persons  committing  the  felony,  from  the 
said  other  articles,  or  that  the  said  articles  of  gold 
alone,  and  none  others,  were  stolen  on  the  occasion  of 
the  said  felony  —  that  the  allegation  in  the  plea  that 
the  person  or  persons  who  so  feloniously  stole,  took, 
and  carried  away  the  said  goods  and  chattels,  as  in  the 
plea  mentioned,  must  have  known,  and  did  know,  just 
before  and  at  the  time  of  such  stealing,  taking,  and 
carrying  away,  the  premises  and  warehouse,  and  then 
must  have  known,  and  did  know,  where  and  in  which 
of  the  boxes  in  the  plea  mentioned  to  look  for  the  more 
valuable  articles  as  aforesaid,  and  then  must  have 
known,  and  did  know,  how  to  select  the  more  valuable 
articles  from  those  resembling  them,  but  of  inferior 
value,  and  not  easily  or  quickly  distinguishable  from 
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gold,  except  by  persons  accustomed  as  in  the  plea  men-        1846. 
tioDcd,  was  vague  and  uncertain,  in  this,  that  is  to  say,       — 
that  it  did  not  appear  with  certainty  whether  it  was        Swth 
intended  to  allege  that  the  said  felony  could  not  have      Sbibley. 
been  committed  unless  the  said  person  or  persons  who 
committed  the  same  had  been  possessed  of  the  know- 
ledge in  the  said  allegation  mentioned,  or  that  the  per- 
son or  persons  who  committed  the  said  felony  shewed, 
in  the   commission    thereof,   such   knowledge  as  last 
libresaid ;  that,  if  the  allegation  was  intended  to  have 
the  first  of  the  meanings  aforesaid,  it  ought  to  have 
been  shewn  in  the  said  plea  how  or  on  what  account 
such  knowledge  as  last  aforesaid  was  necessary  for  the 
oommission  of  the  said  felony,  and  how  and  in  what 
way  it  was  exercised;   and,  if  the  allegation  was  in- 
tended to  have  the  second  of  the  meanings  aforesaid, 
the  plea  ought  to  have  stated  facts  from  which  the 
comt  might  fairly  and  reasonably  infer  that  such  know- 
k^  had  been  shewn  in  the  commission  of  the  said 
febny—- that  the  allegation    in  the  plea,  that  divers 
toob  and  instruments  ordinarily  used  by  the  plaintiff,  or 
inch  as  the  plaintiff  used  for  the  space  of  time  men- 
tkmed  in  that  behalf  in  the  plea,  was  uncertain,  in  this, 
that  is  to  say,  that  it  was  uncertain  therefrom  whether 
the  said  tools  and  instruments  were  the  identical  tools 
and  instruments  which  the  plaintiff  had  been  in  the  habit 
of  using,  or  were  merely  tools  and  instruments  of  a 
like  or  similar  kind  —  that,  if  it  was  merely  intended  to 
aBcge  that  the  said  tools  and  instruments  were  similar 
«  Uke  to  tools  and  instruments  which  the  plaintiff  had 
ordinarily  used,  it  ought  to  have  been  shewn  of  what 
tiad  the  said  tools  and  instruments  were,  and  how  or 
far  what  reason  their  being  left  in  the  said  warehouse 
Md  premises  as  in  the  plea  mentioned,  afforded  any 
groond  of  suspicion  that  the  plaintiff  had  been  con- 
cerned in  the  said  felony — that  it  did  not  appear  that 
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1846.  the  plaintiff,  at  the  time  of  the  felony,  had  any  skill  or 
knowledge  to  distinguish  easily  or  quickly,  or  in  any 
manner  whatever,  between  die  said  articles  of  gold  and 
SanuiBT.  the  said  other  articles,  or  was  a  person  who  had  been 
accustomed  to  see,  examine,  and  compare,  as  in  the 
plea  mentioned  —  that  what  was  stated  in  the  plea  of 
and  concerning  Thomas  Smith  afforded  no  reasonable 
nor  any  grounds  of  suspicion  against  the  plaintiff — that, 
even  if  the  defendant,  for  the  reasons  in  the  plea  men- 
tioned, had  good  and  probable  cause  for  suspecting,  and 
did  suspect,  the  plaintiff  to  have  been  guilty  of  and 
concerned  in  the  felony ;  yet  he  had  not  thereby  any 
right  or  authority  in  law  to  break  or  enter  the  dwelling- 
house  of  the  plaintiff — that  it  did  not  appear  with  cer- 
tainty that  the  outer  door  of  the  said  dwelling-house 
was  opened  to  the  defendant  by  any  person  who  had 
authority  in  that  behalf —  that  the  plea  did  not  shew 
any  justification  for  breaking  and  entering  the  dwelling- 
house,  or  for  giving  the  plaintiff  into  the  charge  and 
custody  of  Brennarij  or  for  conveying  the  plaintiff  to 
the  said  police-station,  or  for  imprisoning  him  there  — 
and  that  the  plea  was  in  other  respects  informal  and 
insufficient  &c. 

The  defendant  joined  in  demurrer. 

Talfaurdy  Seijt.,  in  support  of  the  demurrer.  There 
is  no  such  reasonable  certainty  in  this  plea  as  to  justify 
either  of  the  trespasses  charged  in  the  declaration.  To 
justify  the  arrest  of  a  party,  without  warrant,  on  sus« 
picion  of  felony,  the  circumstances  must  be  alleged  with 
apt  and  convenient  certainty :  general  surmises  of  bad 
conduct  will  not  suffice ;  Bwgess  v.  Beaumont  (a).  And 
here  it  is  to  be  observed,  that  the  party  taking  upon 
himself  to  act  on  the  suspicion,  is  not  alleged  to  be  a 

(a)  7  M.^O.  962.,  8  Soon,  N.  R.  668. 
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ooostable,  or  the  party  grieved;  nor  is  it  alleged  that        1846. 

be  acted  at  the  request  of  the  party  grieved.     Sup-        

poiiiig  the  imprisonmeDt  to  be  well  justified,  there  is  Smith 
no  pretence  of  justification  for  breaking  and  entering  Shirlby. 
die  house.  It  is  not  alleged  that  the  plaintiff  or  the 
itolen  goods,  were  there,  or  that  the  defendant  believed 
diem  to  be  there :  all  is  left  in  uncertainty.  A  private 
iodividualy  even  upon  the  strongest  grounds  of  suspicion 
of  fidooy,  has  no  right  to  enter  the  dwelling-house  of  a 
diird  person,  unless  he  has  reasonable  ground  for  be- 
lieving the  guOty  person  to  be  concealed  there. 

Qumndli  Seijt  (with  whom  was  Branmell\  contrd. 
The  plea  well  justifies  the  entering  the  dwelling-house, 
the  outer  door  being  open,  and  circumstances  being 
rtated  whence  a  reasonable  suspicion  might  arise  that 
the  plaintiff  was  there.  If  the  plaintiff  was  actually 
b  the  house  at  the  time,  it  was  unnecessary  to  allege  ' 
ia  the  plea  any  ground  of  suspicion  at  all.  Then, 
with  regard  to  the  imprisonment:  it  appears  that 
the  plaintiff  had  been  employed  upon  the  premises 
where  the  felony  was  committed,  that  he  was  seen  near 
the  spot  about  the  time  of  the  robbery,  that  tools  like 
those  used  by  him  were  found  on  the  premises,  that, 
having  previously  been  in  a  state  of  extreme  poverty, 
he  was  shortly  afterwards  seen  exhibiting  money  and 
spending  it  recklessly.  AH  these  circumstances  pre- 
sented cogent  grounds  of  suspicion  that  the  plaintiff  was 
concerned  in  the  commission  of  the  offence :  and  a  case 
ef  sospicion  necessarily  compels  considerable  generality 
of  statement  in  a  plea  of  justification.  This  is  not  at 
ill  like  the  case  of  Burgess  v.  Beaumont.     There,  the 

defendant  was  seeking  to  justify  his  breach  of  contract 

by  general  imputations  of  immorality  and  dishonesty ; 

vmI  it  was  properly  held,  that,  to  constitute  a  defence 

on  ditt  ground,  the  charges  must  be  specific. 
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Talfourdf  Serjt.,  in  reply.  The  plea  leaves  it  in 
doubt  whether  the  defendant  means  to  allege  that  the 
tools  found  on  the  premises  after  the  robbery  were  the 
property  of  the  plaintiff,  or  merely  that  they  wei*e  tools 
of  a  general  character  and  description  similar  to  those 
used  by  the  plaintiff,  or  by  persons  in  his  trade :  and 
this  uncertainty  is  well  pointed  out  by  the  demurrer. 
[^Tindalf  C.  J.  The  difficulty  that  most  presses  us  is, 
the  insufficiency  of  the  justification  as  to  the  entering 
the  house.]  The  plea  is  consistent  with  the  entire  ab- 
sence of  suspicion  on  the  defendant's  part,  that  the 
plaintiff  was  in  the  house  at  the  time  of  the  trespass,  (a) 


Channellf  Serjt,  prayed  leave  to  amend. 

TiNDAL,  C.  J.  I  cannot  help  thinking  that  the  plea 
is  bad,  on  the  gi'ound  that  it  does  not  sufficiently  shew 
the  purpose  for  which  the  house  was  entered.  That 
purpose  may  have  been  either  to  search  for  the  stolen 
property,  or  to  arrest  the  plaintiff:  that  is  a  matter 
which  ought  not  to  have  been  left  in  doubt. 

Let  the  defendant  amend  within  a  week,  on  payment 
of  costs ;  otherwise,  judgment  for  the  plaintiff. 

Rule  accordingly. 


(a)  Sed  vide  mprd,  147. 


9  VICTORIA.  153 

1846. 


Ann  Guyabd  v.  Sutton. 

May  27. 

A  SSUMPSIT  on  a  promissory  note  made  by  the  To  a  count 

defeiMlant  on  the  3rd  of  March,  1836,  whereby  he  ^^'^J^ 

promised  to  pay  the  plaintiff  100/.,  value  received,  on  promissory 

demand ;  with  a  count  for  money  found  due  upon  an  ^^^>  he 

account  stated ;  and  a  general  breach.  ^^  ^.  ^^ 

The  defendant  pleaded,  amongst  other  pleas,  as  fol-  the  time  of 

lows :  —  "  And  for  a  further  plea  as  to  the  first  count  "^K  ^ 

'^  note,  the 

of  the  declaration,  the  defendant  says,  that,  at  the  time  plaintiff  was 
of  making  the  said  promissory  note  in  the  said  first  the  wife  of  J., 
oooot  of  the  declaration  mentioned,  the  plaintiff  was  the  gijeration  for 
vife  of  one  Jo/in  Francis  Guyard;  and  that  the  only  the  note  was 

consideration  for  the  makinir  of  the  said  promissory        ^^^^  f^, 
•  r  1  ^         n  .      money  of  J. 

Dole,  or  for  the  payment  of  the  amount  thereof,  was,  the  advanced  by 

loan  of  100/.,  the  money  of  the  said  J.  F.  Giyard,  which  ^^  plaintiff 

wu  advanced  by  the  plaintiff  to  the  defendant  without  ^^^  without  " 

bis  authority  and  against  his  will ;  and  the  defendant  A.'%  authority 

ays  that  the  plaintiff  took  and  received  the  said  note,  *"^  *^?"*? 

and  always  held  and  still  holds  the  same  without  the  the  plaintiff 

aatbority  and  against  the  will  of  the  said  J.  F.  Gtyard;  ^^^  ^e  note, 

and  that  the  plaintiff  never  had,  nor  has  she,  any  pro-  ^^^  ^^^^^  ^^ 

perty  in  or  right  to  the  said  note,  or  to  receive  payment  same  widiout 

of  the  amount  thereof,  or  any  part  thereof;  and  that  *he  authority 

.  .  and  against 

tkere  never  was  any  other  value  or  consideration  for  the  the  will  of  A. 

Btkiog  of  the  said  note,  or  for  the  payment  by  the  de-  *°d  that  he 
icodant  of  the  amount  thereof,  or  of  any  part  thereof—  propertv  in°^ 
verification.  or  right  to  the 

Special  demurrer,  assicminff  for  causes,  that  the  plea,  °^!^\T 
t   .  11.  ,        .  Held,  an 

Of  ns  commencement  and  conclusion,  purported  to  be  informal  plea 

t  plea  in  bar ;  whereas  it  disclosed  matter  pleadable  of  coverture. 
^}  in  abatement,  and  not  in  bar — that  the  plea  should 
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not  merely  have  stated  that  the  plaintiff  took  and  re- 
ceived the  note,  and  always  held,  and  still  holds  the 
same  without  the  authority  and  against  the  will  of  the 
said  J.  F.  Gta/ardy  but  should  further  have  stated  that 
J.  F.  Guyard  had  revoked  or  disaffirmed  her  right  to 
hold  and  sue  for  the  same,  or  should  have  shewn  that 
the  amount  of  the  note  had  been  satisfied  to  J.  JF. 
Gwfardj  or  that  J.  F.  Gw/ard  had  discharged  the  de- 
fendant from  payment  of,  or  ordered  him  not  to  pay  the 
same  to  the  plaintiff —  that  it  should  have  allied  and 
shewn  in  more  positive  terms  that  the  plaintiff  had  no 
interest  or  property  whatever,  nor  any  right,  in  equity 
or  otherwise,  to  the  money  therein  alleged  to  have  been 
lent  to  the  defendant,  the  mere  all^;ation  that  the 
money  ^as  the  money  of  the  said  J.  F.  Gwfordf  not 
being  sufficient  —  that  it  was  not  averred  in  the  plea 
that  J.  F.  Guyard  was  alive  at  the  commencement  of- 
the  suit,  and,  for  any  thing  that  appeared  therein,  the 
property  in  the  said  note  might  have  survived  to  the 
plaintiff  afler  the  death  of  J.  F.  Guyard — that  the  aver- 
ment that  the  plaintiff  still  holds  the  note  without  the 
authority,  and  against  the  will  of  J.  F.  Guyard^  was  an 
attempt  to  make  it  appear  from  inference  that  the  said 
J.  F.  Guyard  was  alive  at  the  commencement  of  the  suit 
—  and  that  the  plea  was  double,  and  in  other  respects 
uncertain,  informal,  and  insufficient. 
The  defendant  joined  in  demurrer. 


Ckannell,  Serjt,  in  support  of' the  demurrer.  The 
plea  is  bad  on  two  grounds  —  first,  it  does  not  shew 
with  sufficient  distinctness  that  the  husband  of  the  plain*- 
tiff  was  living  at  the  time  of  the  commencement  of  the 
suit,  so  as  to  afford  an  answer  to  an  action  by  the  wife 
upon  a  contract  made  with  her  —  secondly,  it  is  an  in* 
formal  plea  of  coverture.     In  Gaters  v.  Maddey  (a),  it 

(a)  GM.SfW.  423. 
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vas  hdd  that  the  interest  in  a  promissory  note  given  to 
t  wife  during  coverturey  the  consideration  for  which  was 
nooey  advanced  by  her  daring  the  coverture,  survives 
to  the  wife  after  the  death  of  her  husband,  unless  he 
radooes  it  into  possession  in  his  lifetime.     Reliance  will 
probably  be  placed,  on  the  other  side,  upon  the  fact 
that  this  money  is  allied  to  have  been  the  property  of 
dK  husband :  but  the  observations  of  Parke^  B.,   in 
GmUn  T.  MadeUy,  shew  that  that  affords  no  distinction. 
*  Wheiiy^  says  the  learned  baron,  *^  a  chose  in  action, 
nch  as  a  bond  or  note,  is  given  to  a  feme  covert,  the 
iMsbsnd  may  elect  to  let  hitf  wife  have  the  benefit  of  it, 
or,  if  he  thinks  proper,  he  may  take  it  himself:  and  if, 
is  this  case,  the  husband  had  in  his  lifetime  brought  an 
acdon  upon  this  note  in  his  own  name,  that  would  have 
iBoonted  to  an  election  to  take  it  himself,  and  to  an  ex- 
pvession  of  dissent  on  his  part  to  his  wife's  having  any 
interest  in  it.    On  the  other  hand,  he  may,  if  he  pleases, 
Ittfe  it  as  it  is;  and,  in  that  case,  the  remedy  on  it 
flrvives  to  the  wife;  or  he  may,  according  to  the  deci- 
9oa  in  PkiUiskirk  v.  Pluckwell  (a),  adopt  another  course, 
asd  join  her  name  with  his  own ;  and,  in  that  case,  if  he 
fkoald  die  after  judgment,  the  wife  would  be  entitled  to 
the  benefit  of  the  note,  as  the  judgment  would  survive 
10  her.**     The  only  words  here  that  give  any  colour  for 
mpposing  the  husband  to  be  still  living  are  these :  — 
**aDd  the  defendant  further  says  that  the  plaintiff  took 
md  received  the  said  note,  and  always  held  and  still 
Ub  the  same  without  the  authority  and  against  the  will 
rfdie  sakl  J.  F.  Guyard*'    {CaUman^  J.     It  can  hardly 
be  kHended  that  the  plaintiff  ^  still  holds  ^  the  note 
ipisst  the  will  of  her  husband,  unless  he  b  living.]     It 
M^  to  have  been  more  distinctly  averred.     At  all 
events,  the  plea  is  informal.     Coverture  is  pleadable 
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only  in  abatement  Or,  if  it  is  to  be  treated  as  a  plea 
in  bar,  it  contains  two  distinct  averments,  either  of  which 
would  be  an  answer  to  the  action.  And  the  plea  is  not 
the  less  obnoxious  to  the  charge  of  duplicity,  because 
one  of  the  grounds  of  defence  is  somewhat  loosely 
pleaded 

Talfourdf  Serjt.  (with  whom  was  Ogle)^  contra.  The 
plea  clearly  is  not  double :  the  whole  together  amounts 
to  but  one  defence,  viz.  that  the  plaintiff  has  no  right  to 
sue  upon  this  note.  [Tindal^  C.  J.  Is  not  this  sub- 
stantially a  plea  in  abatement  only  ?  Cresswell,  J.  If 
you  can  make  out  that  the  wife  could  not  sue  at  all 
upon  this  note,  either  with  or  without  her  husband, 
then  the  plea  may  be  a  plea  in  bar ;  otherwise  it  is  a 
plea  in  abatement,  and  bad  in  form.  In  Bendix  v. 
Wakeman  (a),  it  was  held  that  the  coverture  of  the 
plaintiff  cannot  be  pleaded  in  bar  to  an  action  of  cove- 
nant on  a  deed  made  between  the  defendant  and  the 
plaintiff  during  her  coverture ;  it  is  matter  for  a  plea  in 
abatement  only.  And  Parhe^  B.,  says :  ^*  The  effect  of 
the  authorities  seems  to  be,  ibsit  primdjacie  the  right  of 
action  on  this  covenant  belongs  to  the  wife,  and  would 
survive  to  her  on  the  death  of  the  husband  without  his 
having  reduced  it  into  possession.  If  the  plea  had  gone 
on  to  shew  that  the  husband  had  dissented  from  her 
right  in  some  operative  way,  as,  by  taking  a  new  security, 
so  as  to  vest  the  interest  in  himself,  it  might  have  been  a 
good  plea  in  bar,  but  it  certainly  is  not  so  as  it  stands.*'] 
The  cases  of  M^Neilage  v.  Holkway  (i).  Mason  v.  Mor^ 
gan  (c),  and  Calland  v.  Liqyd  (d)y  shew  that  this  was  a 
demand  for  which  the  husband  alone  ought  to  have 
sued,  and  therefore  the  plea  is  a  good  plea  in  bar. 


(a)  12  M.  *  W.  97. 
(6)  I  B.S^Ald.  218. 


(c)  ^Ad.S^E.  80. 

(d)  GM.S^W.  26. 


9  VICTORIA. 

[CratweUf  J.  The  note  having  been  given  to  the  wife 
io  her  own  name  only,  might  not  the  husband  and  wife 
hife  joined  ?3     Possibly  they  might. 

ChanneUj  Serjt.,  in  reply,  was  stopped  by  the  court. 
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TiNDAL,  C.  J.  It  appears  to  me,  that,  as  the  matter 
alleged  in  this  plea  was  pleadable  in  abatement,  and  in 
abatement  only,  the  plea  is  bad  in  point  of  form.  If  the 
husband  bad  died,  the  wife  might,  for  any  thing  that  I 
fee,  have  sued  upon  the  note :  and,  if  that  be  so,  the 
|dea  is  clearly  no  more  than  a  plea  in  abatement.  Bendix 
T.  Wakeman  decides  this  case.  That,  it  is  true,  was  the 
cise  of  a  deed :  but  the  principle  is  the  same. 

The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff. 


Mabianne  Tubner  v.  Browne. 

May  27. 

T|£BT,  for  money  had  and  received,  for  interest,  and  In  debt  for 

for  money  found  due  upon  an  account  stated.  money  had 

Ttt         1  r        t  •         *•  1  ®°^  received, 

Flea,  that,  after  the  accruing  of  the  said  several  debts  &c.^  the  de- 
fendant 
ikided,  that,  after  the  accruing  of  the  debts  and  causes  of  action^  the  defendant 
cttcQted  a  deed,  securing  to  the  plaintiff  a  certain  annuity,  and  that  the  plaintiff 
thn  accepted  and  received  the  same  of  and  from  the  defendant  in  full  satisfac- 
IMD  and  discharge  of  all  the  said  several  debts  and  causes  of  action. 

The  idaintiff  replied,  that  no  memorial  of  the  annuity  deed  was  inrolled  pur- 

«Bt  to  the  statute ;  that,  the  annuity  being  in  arrear,  the  plaintiff  brought  an 

vboii  to  recover  the  amount  of  the  arrears ;  that  the  defendant  pleaded  in  bar 

«(thatactiou  the  non-inrolment  of  the  memorial;  and  that  thereupon  the  plain- 

tf  dected  and  agreed  that  the  indenture  should  be  null  and  void,  as  pleaded  by 

^  defendant,  and  discontinued  the  action  :  — 

HcU,  a  good  answer  to  the  plea,  inasmuch  as  it  shewed  that  the  accord  and 
"^^^^c^  thereby  set  up  had  been  rendered  nugatory  and  unavailing  by  the 
Ki  q{  ^  defendant  himself. 
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and  causes  of  action  in  the  declaration  mentionedy  and 
before  the  commencement  of  the  suit,  to  wit,  on  the 
29th  of  September^  1841,  he  the  defendant  sealed  with 
his  seal  in  that  behalf,  and  then  as  his  act  and  deed 
deliyered,  a  certain  indenture  in  writing,  besring  date, 
to  wit,  the  day  and  year  last  aforesaid,  and  made  be- 
tween the  defendant  of  the  first  part,  the  plaintiff  of  the 
second  part,  and  one  Weston  of  the  third  part  (profert 
excused),  and  thereby  —  after  reciting,  amongst  other 
things,  that  the  defendant  had  contracted  with  the 
plaintiff  for  the  absolute  sale  to  her  of  one  annuity  or 
clear  yearly  sum  of  SOSLj  to  be  paid  to  the  plaintiff,  her 
executors,  administrators,  and  assigns,  during  the  life 
of  the  defendant,  in  manner  and  form  as  therein  was 
inentioned  —  he  the  defendant  did  give,  grant,  and  con- 
firm unto  the  plaintiff,  her  executors,  administrators, 
and  assigns,  one  annuity  or  clear  yearly  sum  of  308^ 
to  be  yearly  issuing,  payable,  had,  received,  and  taken 
by  the  plaintiff  upon  certain  lands  therein  more  parti- 
cularly mentioned,  and  which  said  writing  obligatory 
the  defendant  then  delivered  to  the  plaintiff,  and  the 
plaintiff  then  accepted  and  received  the  same  of  and 
from  the  defendant,  in  full  satisfaction  and  discharge  of 
all  the  said  several  debts  and  causes  of  action  in  the 
declaration  mentioned,  and  of  all  damages  by  the  plain- 
tiff sustained   by  reason  of  the  detention  thereof — 
verification. 

Replication,  that  the  indenture  in  the  plea  mentioned 
was  made  and  entered  into  by  and  between  the  de- 
fendant and  the  plaintiff  and  Weston  after  the  passing 
of  the  58  G.  S.  r.  141.,  intituled  *'  An  act  to  repeal  an 
act  of  the  seventeenth  year  of  His  present  Miyesty, 
intituled  *  An  act  for  registering  the  grants  of  life  annui- 
ties, and  for  the  better  protection  of  infismts  against 
such  grants,'  and  to  substitute  other  provisions  in  lieu 
thereof,''   and  that  the  said  annuity  in  the  indenture 
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nemioned  was  granted  by  the  defendant  to  the  plaintiff 
qpoD  and  for  a  pecuniary  consideration  in  that  behalf, 
and  that  the  said  indenture  was  made  and  entered  into 
bj  and  between  the  defendant  and  the  plaintiff  and 
Wnttm  for  the  said  pecuniary  consideration  by  the 
plaintiff  so  given  and  paid  to  the  defendant  in  that  be- 
half as  aforesaid,  and  that  no  memorial  of  the  said  in- 
denture was  inroUed  in  the  high  court  of  Chancery 
vithin  thirty  days  after  the  execution  thereof,  according 
Id  die  directions  of  the  said  statute ;  that,  afterwards, 
nd  after  the  expiration  of  thirty  days  after  the  execu- 
tion of  the  indenture,  and  before  the  commencement  of 
die  suit,  to  wit,  on  the  29th  of  Marchj  1844,  a  large 
sun  of  money,  to  wit,  770L  of  the  said  annuity  or  yearly 
sun,  for  two  years  and  a  half  of  another  year,  next  fol- 
lowing the  date  of  the  said  indenture,  and  which  imme- 
dktely  preceded  and  ended  on  the  said  29th  day  of  the 
iHd  month  o{  Marckj  became  due  and  payable  from 
dM  defendant  to  the  plaintiff,  and  payment  thereof  was 
sAerwards,  to  wit,  on  &c.,  demanded  by  the  plain- 
tiff of  the  defendant,  who  dien  wholly  neglected  and 
icfbsed  to  pay  the  same;  that  the  said  sum  of  money 
being  8o  owing  and  in  arrear  as  aforesaid,  she  the  plain- 
lU^  for  the  recovery  of  the  same,  did  afterwards,  to  wit, 
OB  kc«9  sue  and  prosecute  out  of  the  court  of  Queen's 
Bench  at  Westminster ^  a  certain  writ  of  our  Lady  the  < 
Qoeen  called  a  writ  of  summons,  bearing  date  &c., 
dnded  to  the  defendant,  whereby  the  defendant  was 
coounanded,  &c^  and  that  such  writ  was  so  sued  out 
■id  prosecuted  as  aforesaid  out  of  the  said  court  by  the 
ikindi]^  with  intent  that  the  defendant  might,  by  virtue 
^Mrec^  appear  in  the  said  court  to  answer  her  in  the 
tad  action,  and  that  the  plaintiff  might  thereupon  de- 
agunst  him  the  defendant  upon  and  for  the  said 
of  money  so  due  and  owing  from  the  defendant  to 
te  plamtiff  as  aforesaid ;  that  the  defendant  afterwards^ 
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to  wit,  on  the  day  and  year  last  aforesaidi  appeared  in 
the  said  court  to  answer  the  plaintiff  in  the  said  action, 
and  thereupon  the  plaintiff  according  to  the  said  intent, 
did  afterwards,  and  before  the  commencement  of  the 
suit,  to  wit,  on  &c.,  declare,  amongst  other  things,  in 
the  said  action  —  that  whereas,  theretofore,  to  wit,  on 
the  29th  o(  September,  1841,  by  a  certain  indenture  then 
made  between  the  defendant  of  the  first  part,  the  plain- 
tiff of  the  second  part,  and  the  said  71  E.  Weston  of 
the  third  part  (profert),  he  the  defendant  did  covenant 
with  the  plaintiff  that  he  the  defendant  should  and 
would  well  and  truly  pay  or  cause  to  be  paid  unto 
the  plaintiff,  during  his,  the  plaintiff's  natural  life,  a 
certain  annuity  or  yearly  sum  of  808/.,  free  from  all 
taxes,  and  without  any  deduction  whatsoever,  at  the 
days  and  times  and  in  manner  and  form  as  in  the  said 
indenture  expressed  and  appointed  for  payment  thereof, 
that  is  to  say,  &c.,  &c.,  the  first  payment  of  the  said  an- 
nuity to  begin  and  be  made  on  the  29th  of  December 
next  ensuing  the  date  of  the  said  indenture,  according 
to  the  true  intent  and  meaning  of  the  said  indenture;  as 
by  the  said  indenture,  reference  being  thereunto  had, 
would,  amongst  other  things,  more  fully  and  at  large 
appear ;  and  the  plaintiff  in  fact  further  said,  that,  afier 
the  making  of  the  said  indenture,  and  before  the  com- 
mencement of  that  suit,  to  wit,  on  the  29th  of  March^ 
1844,  a  large  sum  of  money,  to  wit,  the  sum  of  770/., 
of  the  said  annuity  or  yearly  sum,  for  two  years  and  the 
half  of  another  year,  next  following  the  date  of  the  said 
indenture,  and  which  immediately  preceded  and  ended 
on  the  day  and  year  therein  last  aforesaid,  became  due 
from  the  defendant  to  the  plaintiff,  and  still  remained  in 
arrear,  contrary  to  the  said  indenture  and  the  said  cove- 
nant of  the  defendant  in  thaU  behalf ;  that  the  defendant 
thereupon,  aflerwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  did,  amongst  other  things,  plead 
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to  say,  that  the  indenture  in  the  declaration  mentioned, 
wss  made  and  entered  into  after  the  passing  of  the 
SS  G.  3.  c.  141.,  intituled  &c.,  and  that  the  said  annuity 
WBS  granted  upon  and  for  a  pecuniary  consideration  in 
that  behalf;  and  the  defendant  further  said  that  no 
of  the  indenture  in  that  declaration  mentioned 
inroiled  in  the  high  court  of  Chancery  within 
thirty  days  after  the  execution  thereof,  according  to  the 
directions  of  the  said  act  of  parliament,  and  that  this 
he  the  defendant  was  ready  to  verify :  that  the  inden- 
tore  in  the  said  plea  of  the  defendant  and  in  the  said 
declaration  of  the  plaintiff  mentioned,  was  one  and  the 
same  indenture,  and  that  the  same  was  void,  a  memorial 
thereof  not  having  been  inroiled  pursuant  to  the  provi- 
flODs  of  the  said  statute :  that  the  plaintiff,  afterwards, 
and  after  the  pleading  of  the  said  pleas  in  the  said  ac- 
tion of  debt  as  thereinbefore  mentioned,  and  before  the 
aNnmeDcement  of  thb  suit,  to  wit,  on  the  29th  of  No- 
nm&rr,  1844,  elected  and  then  consented  and  agreed^ 
lokly  in  consequence  of  the  said  plea  so  pleaded  by  the 
drfendant  and  stating  the  said  indenture  to  be  null  and 
void  as  aforesaid,  that  the  said  indenture  should  be  null 
mid  void^  as  pleaded  by  the  defendant;  that  there- 
upon she,  the  plaintiff,  afterwards,  to  wit,  on  the  day 
aid  year  last  aforesaid,  and  before  the  commencement 
of  this  suit,  entered  a  discontinuance  of  the  said  action 
of  debt,  and  the  same  was  thereby  then  abated,  and 
Cttsed,  and  was  and  is  thereby  wholly  determined  and 
coded ;  and  that  the  said  sum  of  770/.,  and  every  part 
ihcnof,  was  and  still  is  wholly  unpaid  and  unsatisfied 
^  die  defendant  to  the  plaintiff —  verification. 

Demurrer  to  this  plea,  assigning  for  causes,  amongst  Special  de- 
Aets,  that  the  replication  was  no  answer  to  the  plea,  "*""^'*' 
BanoQch  as  it  was  alleged  in  the  plea  that  the  defend- 
^  gra  and  the  plaintiff  accepted  the  indenture  in  full 
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satisfaction  and  discharge  of  the  causes  of  action  to  which 
the  plea  was  pleaded,  which  facts  the  plaintiff  ad- 
mitted by  the  replication;  and,  such  being  the  casci 
the  plaintiff  must  be  taken  to  have  accepted  such  in- 
denture for  better  and  for  worse,  and  therefore  could  not 
undo  an  accord  and  satisfaction,  which  had  thus  been 
completely  carried  into  effect,  by  shewing  matter  ex  post 
faciohy  which  the  indenture  was  supposed  to  have  been 
rendered  useless  and  void,  to  wit,  the  election  of  the  de- 
fendant to  render  the  indenture  void  for  the  reasons 
mentioned  in  the  replication  —  that  the  replication, 
shewing  facts  by  which  the  indenture  was  supposed  to 
become  useless,  was  nothing  more  than  an  argumenta- 
tive traverse  that  such  indenture  was  given  and  accepted 
in  accord  and  satisfaction  as  mentioned  in  the  plea,  or 
else  was  a  mere  allegation  that  the  thing  given  in  accord 
and  satisfaction  was  of  no  value ;  a  ground  which  the 
plaintiff  might  have  taken  by  simply  traversing  the  ac- 
cord and  satisfaction  —  that  the  replication  should  have 
concluded  to  the  country,  and  not  with  a  verification  — 
that  it  was  a  departure  from  the  ground  taken  by  the 
plaintiff  in  her  declaration,  inasmuch  as  if  the  inden- 
ture was  given  and  accepted  in  accord  and  satisfaction, 
as  set  forth,  in  the  plea,  the  plaintiff  should  have  de- 
clared upon  a  new  cause  of  action  then  furnished  to  her 
—  that  the  replication  was  bad  for  pleading  matters  of 
evidence,  inasmuch  as  if  the  plaintiff  meant  to  rest  her 
case  upon  the  indenture  therein  mentioned  becoming 
void,  she  should  simply  have  said  so,  and  not  set  forth 
in  the  replication  the  proceedings  in  the  former  action 
between  the  plaintiff  and  the  defendant,  and  the  discon- 
tinuance of  such  former  action  by  the  plaintiff,  all  which 
facts  were  merely  matters  of  evidence,  the  setting  forth 
of  which  at  length  on  the  record  tended  to  prolixity 
and  the  useless  multiplication  of  issues,  and  was  con- 
trary to  the  rules  of  pleading-^  that  the  replication  was 
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ckiable,  iDSsmuch  as,  after  setting  forth  the  said  facts  ana 
oatters  of  evidence^  which  in  themselves  would  be  suf- 
ficient, as  the  plaintiff  contended,  to  render  null  and 
md  the  said  indenture,  the  plaintiff  proceeded  to  assert, 
that,  after  the  pleading  of  the  said  pleas  in  the  former 
action,  the  defendant  elected  and  agreed  that  the  said 
indenture  should  be  null  and  void,  such  assertion 
being  idle,  double,  and  unnecessary,  in  conjunction  with 
ibe  former  part  of  the  replication  —  that  no  facts  were 
Hated  in  the  replication  shewing  an  election  or  agree* 
ncnt  on  the  part  of  the  defendant  that  the  indenture 
riKiuld  be  nail  and  void ;  inasmuch  as  it  appeared  by  the 
plaintiff's  own  shewing,  that,  in  the  former  action  be- 
tween the  plaintiff  and  the  defendant,  the  defendant,  in 
addition  to  the  said  plea  in  the  former  action  set  out  in 
the  replication,  to  wit,  that  the  annuity  was  void  for 
want  of  inrolment  according  to  the  statute,  pleaded 
ikng  with  such  last^mentioned  plea  divers  other  pleas 
to  the  said  former  action ;  and  it  was  consistent  with  the 
replication  that  the  plaintiff  might  have  discontinued 
mch  former  action,  because  she  could  furnish  no  answer 
to  the  said  other  pleas  which  the  defendant  pleaded 
therein,  and  though  she  now  chose  to  allege  that  such  plea 
of  want  of  inrolment  of  the  annuity  was  the  sole  cause 
ad  motive  for  her  discontinuing  the  said  action,  yet  the 
dffcndant  could  not  take  bsue  upon  such  a  circumstance 
IS  the  plaintiff's  motives  —  that  the  replication  should 
have  shewn  some  notification  to  the  defendant,  on  the 
fait  of  the  plaintiff,  that  the  plaintiff  accepted  such 
«fc  of  holding  the  annuity  void,  if,  as  the  plaintiff 
eosteoded,  pleading  the  said  plea  of  non-inrolment 
wmnted  to  sach  an  offer,  and  there  was  nothing  to  shew, 
^bamoch  as  it  was  not  alleged  in  the  replication, — 
^  toy  acceptance  on  the  part  of  the  plaintiff  to  such 
oier  of  the  defendant  was  made  at  any  time  before  the 
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made  at  all ;  and  it  was  consistent  with  the  replication, 
that  the  defendant  might  have  been  bound  to  treat  the 
said  annuity  as  void,  and  not  the  plaintiff —  and  that  it 
was  not  stated  that  the  plaintiffy  as  well  as  the  defendant^ 
agreed  that  the  said  indenture  should  be  null  and 
void,  &c. 
The  plaintiff  joined  in  demurrer. 


Channelly  Serjt.  (with  whom  was  J.  Bromi\  in  sup* 
port  of  the  demurrer.  Undoubtedly,  under  the  cir- 
cumstances stated  in  this  replication,  the  consideration 
money  paid  for  the  annuity  may  be  recovered  back ;  but 
it  did  not  become  money  had  and  received  to  the  use  of 
the  plaintiff  until  the  defendant  elected  to  avoid  the 
annuity :  Cctaoper  v.  Godmond  {a) ;  Churchill  v.  Bet' 
trand  (b) ;  Huggins  v.  Coates.  {c)  The  defendant  having 
pleaded  that  the  plaintiff  accepted  and  received  the  an- 
nuity deed  in  full  satisfaction  and  discharge,  the  plain- 
tiff might  have  directly  traversed  that :  the  replication, 
however,  is  an  informal  and  argumentative  denial  of  the 
alleged  acceptance  in  satisfaction,  setting  up  an  entirely 
new  cause  of  action.  In  Sard  v.  Rhodes  {d)^  in  assump- 
sit by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change for  43/.,  the  defendant  pleaded,  that,  after  the 
bill  became  due,  one  7*.  P.,  the  drawer  of  the  bill,  made 
his  promissory  note  for  44/.,  and  delivered  the  same  to 
the  plaintiff,  in  full  satisfaction  and  discharge  of  the 
bill:  the  plaintiff  replied,  that,  although  the  plaintiff 
accepted  the  note  in  full  satisfaction  of  the  bill,  yet  that 
the  note  was  not  paid  when  due,  and  still  remained 
unpaid :  and  it  was  held  that  the  replication  was  bad, 
and  th&t  the  plaintiff,  having  accepted  the  note  in  full 
satisfaction  and  discharge  of  the  bill,  could  not  sue 


(a)  9  Singh.  748.,  3  M.  ^ 
Scott,  219. 

(b)  %  Qok  4*  D.  548. 


(c)  5  Q.  B.  432. 
(rf)  \M.&iW.  158.,  T^rwK 
^  Gr.  298.,  4  DawL  P.  C.  743. 
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opon  the  latter ;  and  that  the  plea  was  sufficient  ICress^ 
wellj  J.  There,  the  substituted  security  remained  avail- 
able in  the  hands  of  the  plaintiff.] 

Talfourdj  Serjt.  (with  whom  was  Ogle)^  contra.  The 
replication  does  not  deny  the  existence  or  the  receipt 
of  the  annuity  deed,  but  alleges  that  it  was  subject  to  a 
condition  imposed  by  the  statute,  which  was  not  per- 
formed, and  that  the  defendant  himself  elected  to  avoid 
the  deed,  and  so  she,  the  plaintiff,  was  remitted  to  her 
original  right.  The  authorities  shew  that  the  grantee 
cannot  recover  back  the  consideration  money,  on  the 
ground  of  non-inrolment,  or  the  inrolmentof  a  defective 
memorial,  until  some  act  done  by  the  grantor  to  intimate 
his  intention  to  avoid  the  grant :  Scurfield  v.  Gamland{a) ; 
Waters  ▼.  Mansell  (J) ;  Davis  v.  Bryan,  (c)  iCresswell,  J. 
The  grantee  cannot  say  the  consideration  has  failed,  so 
long  as  he  receives  the  annuity.  Tindalj  C.  J.  I  think 
the  plaintiff  might  safely  have  traversed  the  plea: 
I  do  not  see  how  the  defendant,  having  by  his  own  act 
elected  to  avoid  the  grant,  can  be  permitted  to  set  it  up 
IS  an  accord  and  satisfaction.] 

ChanneUj  Serjt,  was  heard  in  reply. 
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TiKDAL,  CJ.  Upon  the  best  consideration  I  am 
•Ue  to  give  to  this  case,  I  think  the  plea  cannot  be 
nstained  (if) :  it  shews  no  real  satisfaction.  And  the 
replication  shews  that  the  deed  which  was  delivered  to 
^  plaintiff  in  satisfaction,  by  the  act  or  default  of  the 
tiendant,  became  wholly  inoperative  and  void.  I  think 
die  defendant  has  no  right  to  set  up  as  an  accord,  a 


(•)  6  Eatt,  241. 
i*)  8  Timnt.  56, 
(0  6  B.  6i  C.  65U  9  i>.  * 

if)  TIk  plea  would  appear 


to  be  good  until  met  by  a  gene- 
ral traverse,  or  by  a  special  re- 
plication shewing  the  nullity  of 
the  alleged  satisfaction. 


M  3 
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security  which  by  his  own  act  is  reduced  to  nothing* 
I  therefore  think  the  replication  good,  and  consequently 
that  the  plaintiff  must  have  judgment. 

CoLTMAN,  J.  I  think  also  that  the  plaintiff  has  pro- 
perly shewn  by  his  replication  that  that  which  professed 
to  be  a  satisfaction,  was,  in  truth,  no  satisfaction  at  all. 


Cresswell,  J.,  concurred. 


Judgment  for  the  plaintiff 


May  28. 

Upon  a 
motion  on 
the  part  of  a 
married 
woman,  under 
the  3  &  4 

It  •   4^.  C*   i^J. 

s.  91*^  to 
convey  her 
interest  in 
property  with- 
out the  con- 
currence of 
her  hushand^ 
on  the  ground 
that  he  is  of 
unsound 
mind,  the 
affidavit  must 
shew  in 
distinctterms^ 
or  by  neces- 
sary infer- 
ence, that  the 
husband  is 
lunatic  at  the 
time  of  the 
appUeatian* 


In  the  Matter  of  Jane  Turner. 

f^HANNELLy  Serjt,  on  a  former  day  in  this  term, 
obtained  an  order,  under  the  ninety-first  section  of 
the  S  &  4  W.  4.  c.  74.,  to  dispense  with  the  concurrence 
of  the  husband  of  Jane  Turner  in  a  conveyance  for  the 
extinguishment  of  her  right  to  dower  in  a  certain  estate^ 
the   husband   being   a   lunatic.     The  application    was 
founded  upon  the  affidavit  of  the  wife,  which  stated  that 
the  deponent  was  married  to  John  Turner^  at  &c.,  on 
the  22nd  of  June^  1819;  that  a  commission  of  lunacy 
was,  in  or  about  the  month  of  January^  1841,  issued  by 
the  Lord  High  Chancellor  of  Great  Britain  against  the 
said  John  Turner^  under  which  he  had  been  duly  found 
a  lunatic ;  that  Charles  Challen^  of  &c.,  had  been  ap- 
pointed the  committee  of  his  estate ;  that,  by  an  order 
made,  in  the  matter  of  the  said  John  Turner^   by  the 
Chancellor,  bearing  date  the  28th  of  Marchy  1846,  his 
lordship  did  order,  that,  for  the  purpose  of  raising  a 
fund  for  the  discharge  of  the  debts,  incumbrances,  and 
costs  then  due  and  owing  from  the  said  lunatic  and  hi^ 
estate,  the  estate  of  the  said  lunatici  situate  at  Elnttkam^ 
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TisioDS  of  the  11  G.  4.  &  1  JV.  4.  c.  65.,  "  for  consolidating        ■ 

and  amending  the  laws  relating  to  property  belonging  ^"  *^®  Matter 

Ox     X  TTRltfPYl. 

to  infants,  —  femes  covert,  idiots,  lunatics,  and  persons 
of  unsound  mind,"  sold  to  Lord  Calthorpe,  at  the  price 
approved  of  by  the  master,  and  upon  the  terms  specified 
in  the  agreement  therein  mentioned;  and,  upon  pay- 
ment of  the  sum  of  S500/.,  the  purchase-money  for  the 
said  estate,  his  lordship  did  further  order  that  the  said 
Charles  Challen,  as  such  committee  as  aforesaid,  should, 
in  the  place  of  the  said  lunatic,  execute  such  deed  or 
deeds  as  should  be  necessary  for  conveying  the  said 
estate  at  Elvetkam  to  Lord  Calthorpe,  his  heirs  and 
assigns,  or  as  he  or  they  should  direct,  such  deed  or 
deeds  to  be  settled  and  approved  of  by  the  master  in 
lunacy,  in  case  the  parties  differed  about  the  same; 
that,  on  the  occasion  of  her  marriage  with  the  said  John 
'Rimer,  no  settlement,  or  agreement  for  a  settlement, 
was  made  upon  her,  nor  any  jointure  in  lieu  of  dower ; 
and  that  her  right  to  dower  still  existed  in  the  said 
eitate  at  Ehetham,  and  the  deponent  was  desirous  of 
extinguishing  such  right,  so  that  the  conveyance  of  the 
Mid  estate  at  Ehetham  to  Lord  Calihorpe  might  be 
nade  free  therefrom. 

The  clerk  of  the  rules  having  suggested  a  doubt 
vkether  the  above  affidavit  sufficiently  shewed  that  the 
Ittttband  was  sliU  a  lunatic,  the  learned  serjeant  now 
TC&ewed  his  motion. 

Per  curiam*  We  think  the  necessary  inference  from 
^fiKts  stated  in  the  affidavit,  is,  that  the  husband  is 
ttill  t  Innatic ;  and  therefore  the  rule  may  go. 

Fiat. 


M  4 
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BoYDELL  and  Another  v.  Habeness. 

May  28. 
In  a  count       nPHIS   was   an    action   of  assumpsit     by   indoi*sees 

by  an  indorsee  against  an  indorser  of  a  bill  of  exchange.      The 

against  the  ®  .  °  . 

drawer  of  a      declaration  stated  that  one  Simpsotij  on  &€.,  made  his 

bill  drawn  bill  of  exchange  in  writing,  bearing  date  &c.,  and  di- 

jL^^^  *^g  reeled  the  same  to  one  Patdeslotif  and  thereby  required 

▼enue  being  Paideston  to  pay  to  the  order  of  him,  Simpson^  in  London^ 

r    ^"  the  sum  of  198/.;  ihdX  Simpson  then  indorsed  the  said 

general  alle-  ^^^  ^^  ^^  defendant,  who  then  indorsed  the  same  to 

gation  of  pre-  one  Raynes^  who  then  indorsed  the  same  to  the  plaintiffs ; 

held  to  be  a  ^"^  ^^^^  Paideston  did  not  pay  the  said  bill,  although 

sufficient  the  same  'was  presented  to  him  for  payment  on  the  day 

allegation  of     ^^^^j  n  became  due.  whereof  the  defendant  then  had 

a  presentment 

in  Ltmdon        due  notice. 

since  the  rule  The  indorsements  and  the  notice  of  dishonour  were 
term  4iW  4  respectively  traversed,  but  there  was  no  traverse  of  the 
r.  8.  presentment. 

Qtuere  'p[^g  cause  was  tried  before  Matde.  J.,  at  the  second 

whether  the 
defect  would     sitting  in  London  in  the  last  term.     It  appeared  that 

have  been  the  bill  became  due  on  Wednesday^  the  18th  of  March, 
^endimt*8^  and  that  the  defendant  received  notice  of  its  dishonour 
pleading  over^  on  the  20th,  at  Liverpool.  There  was  no  evidenoa 
b  ?hpl^°i*%  given  on  the  part  of  the  plaintiff  to  account  for  the  in- 
elsewheie.        termediate  day,  nor  any  evidence  of  the  course  of  post 

between  London  and  Liverpool :  but  it  was  objected,  on 
the  part  of  the  defendant,  that  the  notice  was  out  of 
time.     A  verdict  having  been  found  for  the  plaintiff, 

ByleSf  Serjt.,  in  Easter  term,  moved  for  a  new  trialf 
on  the  ground  that,  upon  the  above  state  of  facts,  the 
learned  judge  ought  to  have  directed  the  jury  to  find 
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the  issue  on  the  want  of  notice,  for  the  defendant.  He 
sobmitted  that  the  plaintiff  ought  to  have  given  some 
efidence  to  account  for  the  notice  not  reaching  the 
defendant  on  the  19th,  which,  according  to  the  ordinary 
coarse  of  the  post,  it  would  have  done,  if  sent  in  time, 
or  to  shew  that  the  bill  was  in  the  hands  of  a  banker  or 
of  some  third  person,  so  as  to  justify  the  delay.  [7Vm/a/, 
C  J.  Judicially,  we  know  nothing  of  the  course  of  the 
post.  If  the  defendant  wished  to  avail  himself  of  the 
apposed  delay,  he  should  have  given  some  evidence  of 
it    Upon  this  point,  therefore,  there  will  be  no  rule.] 

The  learned  serjeant  then  moved  to  arrest  the  judg- 
■ent,  on  the  ground  that  the  declaration  contained  no 
sufficient  averment  of  a  presentment  for  payment  in 
LmdoiL     He  cited  Gibb  v.  Mather  {a)f  and  Lyon  v. 

HQlt(b). 

A  role  nisi  having  been  granted. 


1846. 

BOYDELL 
V, 

Harkness. 


Daaling,  Seijt.  (with  whom  was  Barst<m\  shewed 

caiBe.    The  allegation  might  possibly  be  an  insufficient 

allegation  of  presentment  to  the  drawee  in  Londony  if 

objected  to  on  special  demurrer ;  but,  after  verdict,  it  is 

tell  enough.     [Cresfwellj  J.    The  verdict  does  not  help 

joo.     It  is  only  upon  the  supposition  that  the  fact 

mist  have  been  proved  at  the  trial,  or  the  judge  would 

kve  directed  the  jury  to  find  the  other  way,  that  any 

•d  is  derived  from  the  verdict.     Matde^  J.    It  is  not 

deged  that  the  bill  was  duhf  presented.]    London  being 

tke  only  place  mentioned,  it  must  be  assumed  that  the 

peseotment  took  place  there.     The  count  is  in  the 

bnn  given  in  the  schedule  to  the  rule  of  JVinity  term, 

I V.  ^    [MauU^  J.    The  words  "  then  and  there  "  are 

(Butted,  in   the  averment  of  presentment.]     In  this 

icipcct,  the  pleader  has  properly  complied  with  the 


(i)  8  Bvngk.  214.,   I  M.  6^ 


(6)  5  M.  Si    W.   250.,    2 
Hwrn  S^  HurliionBf  41. 
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direction  in  R.  H.  4  fV.  4.  that  ^^  the  name  of  a  couo^ 
shall  in  all  cases  be  stated  in  the  margin  of  a  declara* 
tion,  and  shall  be  taken  to  be  the  venue  intended  by  the 
plaintiflTy  and  no  venue  shall  be  stated  in  the  body  of  the 
declaration^  or  in  any  subsequent  pleading."  (a)    It  must 
now  be  assumed  that  the  plaintiff  proved  at  the  trial  all 
that  was  necessary  to  support  this  allegation,  (b)     In 
Parks  V.  Edge  {c\  it  was  held,  that,  in  a  declaration  by  an 
indorsee  of  a  bill  against  an  indorser,  it  is  not  necessary 
to  allege  a  special  acceptance  to  pay  at  a  particular  plaoe» 
or  a  presentment  at  such  place :  it  is  sufficient  to  state  a 
general  presentment  to  the  drawee,  without  stating  any 
acceptance,  and  to  prove  the  presentment  at  the  pai^ 
ticular  place  pointed  out  by  the  acceptance.     The  de- 
claration there  was  precisely  in  the  form  here  adopted ; 
and  Bayley^  B.,  said :  ^^  As  to  the  objection  that  it  was 
incumbent  on  the  plaintiff  to  allege  in  his  declaration  a 
presentment  at  the  particular  place.  No.  8.  Cloak  Lane 
—  the  plaintiff  is  bound  to  prove  a  presentment,  but 
the  manner  and  place  of  presentment  are   matter  of 
evidence.     It  is  not  necessary  to  state  an  acceptaDcey 
whether  general  or  at  a  particular  place,  against  any 
party,  except  the  acceptor ;  and,  therefore,  a  plaintiff 
who  declares   without  stating  an  acceptance  by  the 
drawee,  cannot  be  bound  to  state  on  the  record  such  a 
presentment  as   the   real  acceptance  requires.      It  is 
merely  matter  of  evidence ;  and  the  proof  of  the  pre- 
sentment at  the  particular  place  pointed  out  by  the 
drawee,  is  evidence  of  the  general  presentment  allq^ed 
in  the  declaration."     [Moti/f,  J.   The  necessity  of  a  dis- 
tinct allegation  of  presentment  in  London^  if  any  existS) 


(a)  Sect.  8.  "Provided 
that,  in  cases  where  local  de- 
scription 18  DOW  required^  such 
local  description  shall  he  given." 

Had  the  venue  heen  in  Mid' 
dieses  there  must  have  heen  an 
allegation  of  presentment   in 


London,  The  aUegatimi  i% 
therefore^  not  matter  of  twuMb 

(6)  It  was  not  in  issoe. 

(c)  IC.S^M.  429-  Theie, 
the  bill  was  accepted  **  payable 
at  8  Cloak  Lane,  Cftsqpkdii*'' 
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ariset  here  from  the  fact  of  there  being  a  direction  in 

the  bill  on  the  part  of  the  drawer  to  pay  the  bill  there. 

If  the  drawer  directs  the  drawee  to  pay  the  bill  at  a 

pvticular  place,  the  liability  of  the  drawer  and  in- 

dorsers  arises  only  on  the  drawee's  failure  to  pay  upon 

the  bill  being  presented  to  him  at  the  place  indicated. 

Unless  the  construction  first  contended  for  is  correct,  a 

pfesentment  at  Paris  would  sustain   this  allegation.] 

h  lAfon  V.  Holt  (a),  Parke^  B.,  intimates  an  opinion 

lint,  after  verdict,  presentment  to  the  acceptor  would 

be  taken  to  mean  presentment  according  to  the  tenor 

indefiectofthebill. 


1846. 

fioVDBIiL 
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JG^fJo,  Seijt,  in  support  of  his  rule.   Three  questions 
will  arise  here  —  first,  whether  this  declaration  would 
kfe  been  suflBcient  before  the  statute  1  &  2  G.  4.  c.  78. 
—secondly,  whether  that  statute  makes  any  difference 
in  this  respect — thirdly,  whether  the  infirmity  of  the 
declaration  is  aided  by  the  verdict.     The  case  of  Rowe 
?.  YouMg  (6),  which  occasioned  the  passing  of  the  1  & 
S6.4.C.78*,  is  a  distinct  authority  to  shew  that  the 
gneral  allegation  of  presentment  here  would  have  been 
keU  bad.     [ifou/r,  J.    The  statute  can  have  no  appli* 
tttkiQ  to  this  case.     Where  the  drawee  is  required  to 
psy  the  bill  at  a  particular  place,  by  accepting  generally, 
ie  engages  to  pay  at  the  time  and  place  required.] 
Smmdenan  v.  Bofooes  (c)   and   Gibb  v.  Mather  {d)   are 
ilio  aatborities  to  shew  that  a  presentment  at  the  place 
Micafed  by  the  drawer  must  be  averred  and  proved. 
The  cases  cited  are  not  by  any  means  inconsistent  with 
tts  argoment.     Then,  b  the  defect  cured  by  the  ver- 
fia?    lUatilfj  J.    It  is  not  the  verdict  that  aids ;  it  is 
tbe  jUading  over.    If  the  language  of  the  declaration 


391. 


(o)  14  Eut,  500. 
(d)  8  Bingh.  214.,  1  M.  ^ 
8eoti,8S7. 
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is  ambiguous,  and  the  defendant  pleads  over,  it  must,  if 
capable  of  such  a  construction,  be  taken  in  a  sense  that 
will  require  an  answer:  Hobsofi  v.  Middletofu{a)1 
That  rule  only  holds  as  to  that  part  of  the  declaration 
to  which  the  pleading  oyer  applies.  The  dictum  of 
Bayley^  J.,  in  Hobson  v.  Middleion^  appears  to  have 
been  founded  upon  the  case  of  Avety  v.  Ho6le(b)f 
which,  however,  does  not  quite  warrant  it.  \Maule^  J. 
The  rule  is  very  distinctly  laid  down  both  by  Hd^ 
royd^  J.,  and  Bayley^  J.]  In  the  notes  to  Stennel  v. 
Hogg{c)j  it  is  thus  stated:  "Where  there  is  any  de- 
fect, imperfection,  or  omission  in  any  pleading,  whether 
in  substance  or  form,  which  would  have  been  a  fatal 
objection  upon  demurrer ;  yet,  if  the  issue  joined  be  such 
as  necessarily  required  on  the  trial  proof  of  the  facts  so 
defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would 
direct  the  jury  to  give,  or  the  jury  would  have  given, 
the  verdict,  such  defect,  imperfection,  or  omission,  is 
cured  by  the  verdict,  by  the  common  law."  "  But  (rf)> 
where  there  was  any  defect,  omission,  or  imperfection, 
though  in  form  only,  in  some  collateral  parts  of  the 
pleading  that  were  not  in  issue  between  the  parties,  so 
that  there  was  no  room  to  presume  that  the  defect  or 
omission  was  supplied  by  proof,  a  verdict  did  not  core 
them  by  the  common  law."  So,  in  BuU*s  case  (^),  it  is 
said,  that,  "  if  the  avowry,  or  any  count  or  replication, 
&c.,  wants  form,  or  omits  circumstance  of  time,  places 
&c.,  then  the  plea  of  the  other  party  may  mend  such 
imperfections,  but  cannot  supply  the  defect  of  matter  of 
substance."  And  in  Dr.  BonhanCs  case  (g)y  it  b  said 
that  '*  the  difference  is,  when  the  plaintiff  replies,  and 
by  his  replication  it  appears  that  he  has  no  cause  of 


(a)  6B.S^C.  S02.,  9  -D-  ^ 
i2.  249. 

Cowp.  825. 
Wmt.  Saund.  228. 


nt 


(d)  lb.  228.  a. 

le)  7  Co.  R^.  25.0. 

Ig)  8  Co.  Rep.  120.  b. 
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actiooj  there  he  shall  never  have  judgment:  but,  when 
the  bar  is  insufficient  in  matter,  or  amounts  (as  the  case 
is)  to  a  confession  of  the  point  of  the  action,  and  the 
(ihuntiff  replies,  and  shews  the  truth  of  the  matter  to  en- 
txte  his  case,  and  in  judgment  of  law  it  is  not  material, 
jet  the  plaintiff  shall  have  judgment,  for,  it  is  true  that 
tometimes  the  declaration  shall  be  made  good  by  the  bar, 
ad  sometimes  the  bar  by  the  replication,  and  sometimes 
tbe  replication  by  the  rejoinder,  &c. ;  but  the  difference 
k,  when  the  declaration  wants  time,  place,  or  other 
drcomstance,  it  may  be  made  good  by  the  bar ;  so  of 
die  bar,  replication,  &c.,  as  appears  in  18  JS,  4,  1 6.  b.  {a) 
Bat,  when  the  declaration  wants  substance,  no  bar  can 
Bike  it  good ;    so  of  the  bar,  replication,  &c. ;  and 
tlMrewith  agrees  6  E.  4,  2«  (6),  a  good  case."     [^Matde^  J. 
his  qoite  true,  that  an  omission  of  matter  of  substance, 
ii  not  cored  by  pleading  over.]     In  Chitty  on  Plead" 
flf  (r),  the  rule  is  thus  stated  :  *^  A  defect  in  pleading 
nmiedj  if  the  adverse  paity  plead  over  to,  or  answer, 
the  defective  pleading  in  such  a  manner  that  an  omis- 
aoo  or  informality  therein  is  expressly  or  impliedly 
npphed  or  rendered  formal  or  intelligible,  {d)     The 
fallowing  are  a  few  instances  of  express  aider.     In  an 
actioo  of  debt  on  a  bond,  where  the  declaration  spe- 
dfied  no  place  in  which  the  bond  was  made,  it  was 
Ud  that  a  plea  of  duress  <  apud  B.'  supplied  the  omis- 
noQ  in   the  declaration;   as  such  a  plea  contained  a 
iitiiict  admission  that  tlie  bond  was  made  at  the  place 
the  alleged  duress  was.  {e)      In  an  action  for 

ing,  5th  edit.  160. ;  Banks  v. 
AngeU,  7  Ad.  Si  E.  843.,  S  N. 
S;  P.  94. ;  France  v.  White^ 
IM.SfG.  731.,  1  Scott,  N.  R. 
604. 

(/)  Dyer,  15.  a,;  Com.  Dig. 
Pleader,  C.  85. ;  Parslow  v. 
Baity,  2  Ld.  Baym.  1039.; 
MeUory. Barber,  3  T.B.  387. 


(•)  M.  18  E.  4f,  fo.  16,  pL 


qi 


t 


{I)  ir.  6JE:.4,  fo.2,  pL4. 

e)  7th  edit.  p.  703. 

i)  Ci^Com.  Dig.  Pleader, 
C85.,  £.37.;  Co.  LiU.  303. 
k;F9wkT.  WOA,  I  B.S^C. 
9.,21I.4*J2.  133.;  Fields 
vIVm,  SB.  ^  C.  192.^5 
^4£>1.;  Stephen  im Pkad- 
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slander,  where  the  declaration  averred  that  the  plaintiff 
vfasjbriwom^  without  shewing  how,  it  was  determined 
that  this  defect  was  aided   by  a  plea  of  justification, 
which  alleged  that  the  plaintiff,  who  was  stated  in  the 
declaration  to  be  a  constable,  had  taken  ajitlse  oath  at 
tie  sessions,  (a)    And,  again,  in  an  action  of  trespass  far 
taking  a  hook,  where  the  plaintiff  omitted  to  state  that 
it  was  his  hook,  or  that  it  was  in  his  possession  ;  and 
the  defendant,  in  his  plea,  justified  the  taking  the  hook 
out  of  the  plaintiff^  s  hand;  the  court  held,  on  motion  ill 
arrest  of  judgment,  that  the  omission  in  the  declaration 
was  supplied  by  the  plea."  {b)     [Matdej  J.    The  Mai 
omission  of  an  allegation  of  the  presentment  of  the  billy 
would  not  be  cured  by  pleading  over.]     The  present* 
ment  should  have  been  alleged  to  have  been  made  in 
London :  the  allegation,  as  it  stands,  is  not  an  equivocal 
or  a  ilefective  statement  that  may  be  aided  by  pleading 
over.     [^Maule^  J.    I  do  not  think  the  rule,  as  to  the 
effect  of  pleading  over,  comes  in  question  here:  that 
doctrine  arose  long  before  any  distinction  was  made  be- 
tween general  and  special  demurrer.]     The  objection  is 
not   removed   by   the   rule   of    Hilaty   term,    4  fV,  4h 
l^Cresswellf  J.    Suppose  the  presentment  had  been  al* 
leged  to  have  been  made  *'  there,  to  wit,  in  Lwidon* 
would  that  have  sufficed  ?]    Perhaps  it  would.     [Omf- 
wellf  J.    If  so,  the  introduction  of  the  word  "  there  "  onljv 
would  have  made  the  allegation  unexceptionable,  for  it 
would  have  had  reference  to  the  venue  in  the  margin.] 
The  rule  referred  to  was  not  intended  to  interfere  wiA 
the  general  principles  of  pleading :  when  it  is  necessary 
to  prove  an  act  done  at  a  particular  time  or  place,  the 
time  and  place  must  be  distinctly  averred.     This  de- 
claration   would  clearly    have   been   bad   on  general 


(a)  Drake  v.  Corderwf^  Cro.  (6)  Brooke  v.  Sreeke,  1  M 

Car. 288. ;  Com* Dig. tri euprd.     184.;  Bae.  Akr.  Truftm^9A 
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faminer:  and  tbe  defendant  is  not  to  be  placed  in 
t  worse  position  than  if  he  had  suffered  judgment  by 
defiuilt. 

Tui]LUL»  C.  X  It  appears  to  me  'that  this  case  is  to 
be  determined  by  a  reference  to  the  rule  of  Hilary  termi 
^W.4u  By  tbe  operation  of  that  rule,  the  allegation 
rf  pretcntment  in  this  declaration  must  be  read  as  if  it 
U  contained  the  words  *^  then  and  there,"  which  would 
htfe  made  it  a  distinct  allegation  that  the  bill  was  pre-. 
fmigA  in  London. 


1846. 

BoTDXIiL 
V. 
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Cqltm ANy  J.  It  is  unnecessary  in  this  case  to  say 
ay  thii^  as  to  the  effect  of  pleading  over ;  because^  the 
nk  adverted  to  having  prohibited  the  statement  of  a 
mee  in  tbe  body  of  the  declaration,  we  must  read  this 
fakration  as  if  each  iact  therein  had  been  alleged  to 
iane  taken  place  in  London. 

VLkVULj  J.     The  rule  provides  that  the  venue  shall 

be  in  the  margin  of  the  declaration,  and  shall  not  be 

silted  in  the  body  thereof,  or  in  any  subsequent  plead- 

iag.     What  is  the  venue?    It  is  the  place  where  all  the 

■itters  alleged  in  the  declaration  are  supposed  to  have 

tien  place.     That  being  so,  the  rule  of  Hilary  term, 

4  W.  4.,  requires  the  place  where  all  the  matters  of  fact 

occonedy  to  be  stated  in  the  margin  of  the  declaration, 

■kI  there  only.     The  county  in  the  margin  of  the  de- 

cbrauon,  therefore,  is  to  be  assumed  to  be  the  county 

the  plaintiff  is  to  be  understood  to  allege  all  the 

of  fiict  to  have  taken  place.     The  venue  here 

Uog  London^  all  the  matters  of  fact  alleged  in  the 

kdaralbn  must  be  assumed  to  have  taken  place  in 

Lfuion.    If  material,  and  traversed,  the  plaintiff  must 

fvove  them  to  have  taken  place  in  London :  if  not  tra- 

^viedi  the  fact  of  their  having  taken  place  in  London 


176 
1846. 

BOTOELL 

V.  ' 
HAttKNEab 


TRINITY  TERM, 

is  admitted.     For  these  reasons,  I  think  this  declaration 
sufficient. 

Cresswell,  J.  Before  the  rule  in  question,  every 
allegation  upon  which  issue  could  be  taken,  that  is,  every 
material  and  traversable  allegation  (supposing  it  to  be 
in  the  affirmative  form)  was  required  to  be  laid  with  a 
venue,  that  is,  the  place  at  which  the  alleged  fact  hap- 
pened, (a)  Accordingly,  in  a  case  like  this,  the  declar- 
ation would  have  alleged  that  the  presentment  of  the 
bill  took  place  in  London^  that  being  the  place  where 
the  venue  is  laid.  Now,  however,  the  venue  in  the 
margin  having  been  found  sufficient  for  all  practical 
purposes,  none  other  is  to  be  stated.  We  must,  there- 
fore, re^d  the  declaration  as  if  the  venue  in  the  mai^gm 
had  been  repeated ;  and  then  the  allegation  will  be,  of  a 
presentment  of  the  bill  in  London. 

Rule  discharged. 


(a)  Stephen  on  Pleading,  Sid  edit.  p.  281.,  5tfa  ed.  p. 


May  28. 


Doe  dem.  Gaisford  and  Others  v.  Stonr 


A.,  by  a  deed,  HPHIS  was  an  action  of  ejectment  brought  to  recover 
waTrecited  possession    of   thirty-two    acres   of   land   mthc 

that  he  was  county  of  Somerset  The  declaration  contained  three 
seised  in  fee, 

mortgaged  to  B.  in  fee.  Indorsed  on  this  deed  was  a  memorandum,  signed  hf 
C, — "  that,  by  an  indenture  of  surcharge,  bearing  date,  &c.,  the  within  prenilKi 
were  charged  by  me,  tlie  purchaser  of  the  equity  of  redemption  thereof,  with  tbe 
payment  of  the  further  sum  of  325/.  and  interest :  " — 

Held,  that  this  amounted  to  an  admission  by  C,  that  he  came  in  imder  A», 
and  that  he  was  therefore  bound  by  the  recital  that  bound  A. 
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demises:  —  the  first,  by  William  Gaisford;  the  second,        1846. 

br  IVUliam  Colmar  ;  and  the  third,  by  Benjamin  Colmar.        *■ 

The  cause  was  tried  before  Erie,  J.,  at  last  sprint:     ?^*  ^*™' 

Gaibfobd 
tssizes  at  Toimtoii.     On  the  part  of  the  lessor  of  the  «. 

pitintifi^  a  deed  was  put  Idi  bearing  date  in  August,  Sroira. 
1828,  whereby  one  Sanders^  who  was  assumed  to  be 
leifed  in  fee  of  the  whole  thirty-two  acres,  mortgaged 
nteen  acres  to  one  Protheroe  for  a  term  of  1000  years. 
It  was  then  proposed  to  put  in  a  deed  purporting  to  be 
m  assignment  of  this  term  by  Protheroe  to  Gaisford; 
bat,  being  insuflBciently  stamped,  this  deed  was  re- 
jected. 

The  plaintiff  then  put  in  an  indenture  of  the  21st  of 
M^^  1829,  by  which  Sanders  conveyed  the  whole 
ibty-two  acres  to  William  Colmar,  by  way  of  mortgage 
kfee:  the  effect  of  this  deed  being,  to  make  William 
Cimar  first  mortgagee  in  fee  of  sixteen  acres,  and 
mood  mortgagee  in  fee  of  the  other  sixteen  acres. 
The  deed  contained  a  recital  that  Sanders  was  seised  in 
fce  io  possession.  Indorsed  on  this  deed  was  the  fol- 
loiring  memorandum,  dated  the  12th  of  May,  1832, 
md  signed  by  the  defendant :  — 

''Memorandum,  that,  by  an  indenture  of  surcharge, 
bnring  date  the  5th  day  of  May  instant,  the  within  pre- 
■ises  were  cliarged  by  me  William  Stone,  the  purchaser 
of  the  equity  of  redemption  thereof,  with  the  payment 
of  the  further  sum  of  325/.  and  interest  from  the  said 
Ml  day  of  May. " 

The  indenture  referred  to  in  this  memorandum  was 

M  produced.     But  it  was  contended,  that,  as  Sanders 

voald  be  bound  by  the  recital  in  the  deed  of  the  21st 

rf  May,  1829,  the  defendant  was  equally  bound,  by 

ntaeof  the  indorsement  thereon,  which  shewed  him  in 

ynwesiion  of  the  equity  of  redemption  under  Sanders  ; 

vidiotbe  oS   ection  arising  from  the]  1000  years  term 

Hipmiig  to  be  outstanding  in  Protheroe,  was  removed. 

tOUni.  —  CB.  N 
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164'6.  The  learned  judge  being  of  this  opioioni  a  verdict 

—  ■  ■■'  was  taken  for  the  lessor  of  the  plaintiff,  on  the  second 

Dob  deia,      demise,  leave  beinff  reserved  to  the  defendant  to  move 

9.  to  enter  a  verdict  for  him,  if  the  court  should  be  of 

Stohb.       opinion  that  the  jury  ought  to  have  been  told  to  limit 

the  verdict  to  sixteen  acres. 

ChatinMi  Serjt,  in  Ea^er  term  last,  accordingly  ob-* 
tained  a  rule  nisi.  He  referred  to  Slaiieric  v.  Pociejf  (4)b 
Howard  v.  Smith  (b\  Lord  Trimleston  v,  Kemmii{e)f 
and  Carpenter  v.  BuUer{d). 

Manning,  Serjt  (with  whom  was  JP«  £ai&y),  now 
shewed  cause.  It  is  conceded  that  Sanders  is  bound  by 
the  recital  contained  in  the  deed  of  the  S  1st  of  Mojff 
1829,  by  which  he  covenants  and  declares,  that,  at  the 
time  of  executing  that  deed,  he  was  possessed  of  the 
fee  in  the  entire  thirty-two  acres,  and  that  the  incum- 
brance by  Protheroe  has  in  some  way  or  other  been 
destroyed.  And  the  memorandum  signed  by  the  de» 
fendant  is  an  admission  or  declaration  by  him  that  be  is 
the  purchaser  of  the  equity  of  redemption  of  Sander$  t 
Slatterie  v.  Pooley,  A  recital  that  binds  Sanders^  is 
equally  binding  upon  one  who  is  in  priyity  with,  or 
comes  in  under,  him. 

Channell,  Serjt.  (with  whom  was  Fitzherbert),  in 
support  of  the  rule.  William  Colmar  was  party  to  ths 
deed  of  the  2jst  of  May,  1829,  upon  which  the  memo* 
randum  was  indorsed;  but  he  was  no  party  to  the 
memorandum ;  neither  did  the  defendant  come  in  under 
him.     William  Colmar  not  being  estopped  by  the  su[h 

(a)  6M.S^W.  m4i.  (o)  9  Clark  S^  F.  784w 

(6)  ^M.SiG.  254.,  3  ScoU,  {d)  S  M.  Sf  W.  209. 

N.  R.  574. 
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poied  admisskm    contained  in  that  memoranduniy  it        1846. 
cuiDot  operate  by  way  of  estoppel  against  the  defendant,        — — - 
far  want  of  mutoality.     [Maule,  J.    It  is  not  put  on  the     ^*  ***"• 
ground  of  estoppel^  but  rather  as  an  admission  by  one  „. 

riaiming  under  the  mortgagor.]     It  may  be,  according        Svons. 
to  the  case  of  Slatterie  v.  Pooleyy  that  that  which  cannot 
operate  as  an  estoppel,  may  bind  the  party  as  a  declara- 
tion or  admission.   \Ma1de9i.  It  appears  that  the  defend-i 
lot  oomes  in  under  Sanders^  the  mortgagor :  can  he  be 
ioabettttr  situation  than  Sanders  f  The  memorandum 
nrdy  is  eridence  from  which  the  jury  might  and  ought 
to  infer  that  the  equity  of  redemption  therein  spoken  of, 
if  the  equity  of  redemption  of  the  premises  referred  to 
k  the  deed  upon  which  it  is  indorsed.]     If  the  memo- 
nadom  does  not  operate  by  way  of  estoppel,  it  cannot 
be  RoeiTed  as  a  declaration  or  admission,  because  the 
deed  of  the  5th  of  Mat/j  1832,  which  is  referred  to  and 
■jght  have  explained  it,  was  not  put  in. 

Tnn>AL,  C.  J.     This  case  turns  upon  the  legal  efifect 
of  the  indenture  of  mortgage  of  the  ^Ist  of  May^  1829, 
■kIoT  the  memorandum  thereon  indorsed,  of  the  12th 
ftMmf^  1832.     The  indenture  appears  to  be  a  mort- 
gi^  in  fee  of  the  thirty-two  acres  by  Sanders  to  William 
Oobuar;   and  it   contains  a   recital  that  Sanders  was 
leised  thereof  in  fee.    After  that  recital,  it  would  clearly 
Bot  be  competent  to  the  mortgagor  to  set  up,  as  against 
&e  mortgagee,  any  preceding  estate  which  he  himself 
Wd  created.     It  is  said,  that  the  defendant,  being  no 
|Brty  to  this  deed,  and  there  being  no  estoppel  bind- 
ing OD  WiUiam  Colmar,  there  is  none  binding  the  de- 
faidsnt     This,  however,  is  not  exactly  a  case  to  which 
^  doctrine  applies:  the  memorandum  operates,  not 
I7  way  of  estoppel,  but  as  a  declaration  or  admission  by 
^  deiisndant  that  he  has  no  better  title  than  Sanders^ 
tf  ihoie  oqni^  of  redemption  in  the  premises  purport- 
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ing  to  be  conveyed  by  the  deed,  he  states  himself  to  be 
the  purchaser.  I  think  he  could  have  no  more  right 
than  Sanders  had,  to  set  up  the  title  of  Protheroe  under 
the  former  mortgage,  and,  therefore,  that  the  direction 
was  correct. 


CoLTMAN,  J.  It  appears  to  me  also,  that  the  memo- 
randum in  question  amounts  to  an  admission  that  the 
defendant  came  in  yxnAe^t  Sanden :  and,  if  so,  that  brings 
it  to  the  ordinary  case  of  a  tenant  let  in  by  a  mortgagor, 
who,  equally  with  the  mortgagor,  is  estopped  from 
setting  up  against  the  mortgagee  a  title  created  by  a 
prior  mortgage.     I  therefore  think  the  verdict  right. 

Maule,  J.  This  is  the  common  case  of  mortgagor 
and  mortgagee.  When  the  mortgagor  is  out  of  posses- 
sion, and  it  can  be  shewn  that  the  party  who  is  in,  came 
in  under  him,  he  is  treated  as  being  in  privity  with  him, 
and  is  estopped  from  setting  up  a  defence  that  would 
not  be  open  to  the  mortgagor.  The  defence  here,  as 
to  sixteen  acres,  was,  the  term  outstanding  in  Protheroe* 
The  recital  in  the  deed  of  the  21st  of  May^  1829,  that 
Sanders,  the  mortgagor,  was  seised  in  fee,  was  evidence 
against  him  that  the  former  term  had  ceased :  and  the 
defendant  stands  in  the  shoes  of  Sanders,  by  his  ad« 
mission  in  the  memorandum.  I  therefore  think  the 
learned  judge  properly  abstained  from  telling  the  jury 
to  limit  their  verdict  to  the  other  sixteen  acres. 


Creswell,  J.  I  am  of  the  same  opinion.  I  think 
there  was  abundant  evidence  of  title  in  WiUiam  Coimar 
to  the  whole  thirty-two  acres.  The  memorandum 
shewing  that  the  defendant  came  in  under  WiUiam 
Coimar,  he  had  no  more  right  to  insist  upon  the  prior 
mortgage  to  Protheroe,  than  Sanders  could  have  had. 

Rule  dischaiged« 
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Gibbons  v.  Alison  and  Cumbeklege. 

May2S.  ' 

r^ASE,  for  maliciously,   and  without  reasonable  or  In  case  for 

probable  cause,  arrestini?  the  plaintiff  on  a  capias  maliciously, 
....         .    J     •        ,  T^;  -1  ^^^  without 

obtained  under  a  judge  s  order.     Plea,  not  guilty.  reasonable  or 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  probable 
the  last  spring  assizes  for  the  county  of  Surrey.     It  ap-  ^'^^^i^Sffto 
petfed,  that,  in  Maj/^  1844,  a  negotiation  was  opened  be  arrested  on 

between  the  plaintiff,  who  was  master  and  owner  of  a  ^capias under 

the  statute 
vessel  called  the  Belle^  and  the  defendants,  merchants  i  ^  g  jrict, 

m  London^  for  a  shipment  of  guano  on  account  of  the  c,  110.  s.S,, 
litter.    The  contract  was  contained   in  the  following     J^*?  had^'^ 

correspondence :  —  been  obtained 

upon  an  affi- 
"  London^  28th  Jlfoy,  1844.  davit  not  fair- 

•*  Messrs.  Cumberlege  &  Co.  ^y  disclosing 

''Gentlemen, —  With  reference  to  the  coramunica-  the  contract 

tioD  which  I  have  had  with  you  through  Mr,  Arnold^  for  the  alleged 
■  respect   to   the  shipment  of  a  cargo  of  guano  at     ^.*7*  ?    , 

Tdparaiso  on  board  my  schooner  Belle^  of  170  tons,  I  fendante  were 

hg  to  acquaint  you  that  I  am   agreeable  to  have  it  f^°8 — ^® 

dipped  by  your  house  on  the  conditions  you  expressed,  stated  that. 

tbtthe  price  should  not  exceed  2/.  165.  per  ton,  ptd  oil  in  his  opinion^ 

imrdin  the  bay  of  Valparaiso^  exclusive  of  bags  and  i^  j  f^^j  ^ 

jour  commission ;  say,  for  a  cargo  of  guano  about  200  make  out  a 

tons;  leaving  it  with  you  to  effect  at  less  price  if  pos-  ^*°'  of  rea- 

iMe.    I  have  only  to  add,  that  I  have  arranged  with  probable 

yb.Kirkman  Xjo  accept  drafts  for  the  amount  on  pro-  cause^  told  the 

*wion  of  the  bills  of  lading.  .  You  will  please  to  ex-  S^^^^g^  ^ 

tknge  a  few  lines  confirming  this  agreement.  plaindff  to  a 

(Signed)     «  George  Gibbons:'  ''^''^^^^^  ^'J^y 
^    ^        '  ^  must  be  satis- 

fied that  there 

^■t  totd  want  of  reasonable  and  probable  cause^  and  that  the  defendants  had 

^  vHli  mliee :  —  Held,  a  misdirection. 
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the  said  guano  to  this  country,  and  it  therefore  became 
necessary  to  dispose  of  the  same  at  Valparaiso  afore- 
said ;  that  the  said  cargo  of  guano  was  accordingly  sold 
by  public  auction  for  the  best  price  that  could  be  pro- 
cured for  the  same ;  that  the  loss  on  the  sale  of  the 
said  cargo  of  guano  amounted  to  SSSl.  lis.  lO^f.,  where- 
by damage  to  that  amount  had  accrued  to  deponent  and 
his  said  partner ;  that  the  whole  of  the  said  sum  of 
S58Z»  Il5.  lOd.  was  then  justly  due  and  owing  from 
Gibbons  to  deponent  and  his  said  partner;  that  the 
Belle  was  then  lying  in  the  port  of  Liverpool,  and  was 
loading  outward  for  some  port  out  of  the  jurisdiction  of 
the  court,  viz.  to  some  port  in  North  America ;  that 
Gibbons  purpos^  and  intended  to  command  the  said 
vessel  on  her  outward  voyage,  and  had  accordingly 
made  the  proper  entry  at  the  Custom  House  at  Liver* 
pool  of  such  intention,  and  had  duly  advertbed  the  said 
voyage  in  *  The  Outward  Shipping  List '  (a  pruited 
copy  whereof  was  annexed  to  the  affidavit),  and  bad 
given  other  notice  to  the  public  that  hh  did  in  fiict 
intend  to  sail  from  this  country  for  North  America  as 
soon  as  the  said  vessel  had  completed  her  cargo ;  that, 
in  particular,  Gibbons  had  very  recently  stated  to  Mr. 
Arnold^  his  broker,  that  he  was  about  to  sail  in  the  said 
vessel  from  Liverpool  for  North  America,  in  a  few  daysi 
and  that  he  would  quit  London  for  Liverpool  on  Saltan 
day  then  next,  in  order  to  hasten  the  departure  of  the 
said  vessel ;  that  Gibbons  had  no  fixed  residence  in  this 
country ;  and  that,  for  the  reasons  aforesaid,  deponent 
verily  believed  that  Gibbons  was  about  to  quit  JEngkmd^ 
unless  forthwith  apprehended. 

The  learned  judge  said,  that,  in  his  .opinion,  the 
pimntiff  had  failed  to  make  out  a  want  of  reasonable 
and  probable  cause ;  but,  being  pressed  to  put  the  case 
to  the  jury,  he  did  so,  telling  them,  that,  to  entitle  the 
plaintiff  to  a  verdict,  they  must  be  satisfied  that  there 
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WIS  ft  total  absence  of  reasonable  and  probable  cause 
for  arresting  the  plaintiff,  and  that  the  derendunts  had 
icted  with  malice.  The  jury  returned  a  verdict  for  the 
defendants. 

Shee^  SerjU,  in  Easier  term  last,  obtained  a  rule  nisi 
for  ft  new  trial,  on  the  grounds  of  misdirection,  and  that 
the  verdict  was  not  warranted  by  the  evidence. 

CkanneUj  Serjt.  (with  whom  was  Bovill)^  now  shewed 
auise.    To  entitle  the  plaintiff  to  recover  in  this  action, 
be  was  bound  to  prove  a  want  of  reasonable  and  probable 
cause,  and  also  that  the  defendants  were  actuated  by 
BaGoe.     Here,  there  was  no  evidence  of  malice  at  all : 
and  there  is  no  objection  to  the  way  in  which  that  ques- 
tion was  left.     Tlie  jury  may  infer  malice  from  the  want 
of  reasonable  and  probable  cause,  but  they  are   not 
hmni  to  do  so.    [^MaulCy  J.    It  is  rather  difficult  to  say, 
tliat  ft  man  who  causes  another  to  be  imprisoned,  well 
knowing  tliat  he  is  not  liable  to  imprisonment,  is  not 
Ktoated  by   malice.     Tindal^  C.  J.      If,   at   the  time 
AliMm  made  the  affidavit,  he  had  reason  to  believe  that 
the  demand  was  not  one  in  respect  of  which  a  capias 
ooald  lawfully  issue,  he  clearly  was  guilty  of  malice.]    It 
ii  impossible  to  deny  that.     The  defendants  are  not  to 
be  held  to  have  acted  without  reasonable  or  probable 
canse,  and  maliciously,  because  they  have  mistaken  their 
rights,  or  been  misinformed.     [Tindal^  C.  J.     If  the 
{kIs  had  been  correctly  represented  to  the  judge,  he 
voold  not  have  made  the  order.     There  was  an  evident 
mppresdo  vert.     It  does  not,  however,  follow  that  the 

]arj  are  to  be  held  to  have  done  wrong  in  not  having 

dMDce  inferred  malice.] 

Skee,  Serjt.  (with  whom  was  Peiersdotff)^  in  support 
^  the  role.  It  may  be  conceded  that  it  was  necessary 
^  the  plaintiff  to  establish  want  of  reasonable  and 
P'^itMUe  cause,  and  malice :  the  former  is  a  question  of 
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law  for  the  judge;  the  latter,  one  of  fiict  for  the  jury. 
But  the  question  of  malice  cannot  be  feirly  left  to  the 
jury,  if  the  question  of  reasonable  and  probable  cause 
has  previously  been  improperly  decided  by  the  judge : 
and,  if  the  jury  are  directed  to  take  into  their  consider- 
ation that  which  is  only  a  question  for  the  judge,  they 
have  the  question  of  malice  left  to  them  in  a  manner 
which  renders  it  impossible  for  them  fairly  to  deal  with 
it  The  facts  clearly  shewed  that  there  was  a  total 
want  of  reasonable  and  probable  cause  for  arresting  ^e 
plaintiff.  The  demand  was  not  of  a  character  to  entitle 
the  defendants  to  obtain  an  order  for  the  capias ;  and, 
if  the  contract  had  been  fairly  presented  to  the  judge, 
no  order  would  have  been  made.  The  defendants  well 
knew,  that,  by  the  terms  of  the  contract,  the  guano  was 
to  be  put  on  board  the  Belle  by  their  correspondents  at 
Valparaiso.  The  affidavit,  therefore,  was  studbusly  and 
designedly  false.  It  might  be  that  the  plaintiff  had  good 
reasons  for  declining  to  proceed  to  Coquimbo :  he  might 
have  thereby  avoided  his  insurance,  or  hkve  committed 
a  breach  of  the  ship's  articles. 


TiNDAL,  C.  J.  I  must  confess  that  the  inference  I 
should  have  drawn  from  the  facts,  is,  that  there  was  no 
reasonable  or  probable  cause  for  procuring  the  arrest  of 
the  plaintiff.  That  being  the  case,  and  it  being  possible 
that  the  jury  may  have  come  to  a  conclusion  upon  the 
question  of  malice,  different  from  that  at  which  they 
would  have  arrived  had  the  question  been  properly  pre- 
sented to  them,  I  think  the  rule  for  a  new  trial  must  be 
made  absolute. 


The  rest  of  the  court  concurring, 


Rule  absolute,  (a) 


(a)  The  cause  hu  not  yet 
{TrinUy  vacation,  1847>)  been 
retried,  the  defendants  having 
obtained  an  order  for  a  com* 


miasion  to  examine  witnesses  at 
Falparaiio;  which  commissi^ 
has  not  been  retofiMd. 
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May  29. 


A  SSUMPSIT,  on  a  foreign  judgment  In  assnmpsit 

The  first  count  of  the  declaration  stated,  that,  be-  ^^  V^^* 

ment  or 

fere  and  at  the  time  of  the  making  of  the  promise  by  the  decree  of  the 
defendant  next  thereinafter  mentioned,  to  wit,  on  &c.,  the  TribuDal  of 
defendant  was  indebted  to  the  plaintiff  in  1000^  under  BrMs^iht 
and  by  Tirtue  of  a  certain  judgment  or  decree  before  defendant 
tken,  to  wit,  on  &c«,  made  and  pronounced  in  and  by  tj^^'  ^^ 
s  certain  lawful  court  in  and  of  certain  parts  beyond  the  at  any  time 
to  wit,  in  and  of  the  kingdom  of  Belgium,  to  wit,  *^i^^^  ^ffUh 

of  Commerce  in  and  of  the  city  of  Brussels^  ^^^^^T^  ^f 
m  Bdgham  aforesaid,  in  and  concerning  a  certain  suit  or  that  coart,  at 
setKNi  then  depending  in  the  same  court  at  the  suit  of  ^^V|^if ^  f^ 
dM  now  plaintifls  against  the  now  defendant,  whereby  the  causes  of 
dM  court  aforesaid  did  then  order  and  adjudge  the  de«  ^^on  upon 
faidant  to  pisy  to  the  plaintiffi  a  certain  sum,  to  wit,  ]Iid  jodament 
6808  Jranctf  9  centimet^  of  current  money  of  the  said  or  decree  was 
ki.«don>  cfBelgi^  and  also  •  certam  other  sum.  to  "^^^ 
n,  887  Jranctf  8  cerUtma,  of  like  current  money,  to-  Ufne  notice  qf 
gelber  with  lawful  interest  upon  the  above-mentioned  anyeuchpro- 
MBS  respectively,  which  interest,  at  the  time  of  the  heap^I^ | 
■sking  of  the  promise  of  the  defendant  next  thereinafter  the  said  court 

■entkmed,  amounted  to  a  further  sum,  to  wit,  500  ^f°>^erthe 

plaintifik:^ 
Jme$i  of  like  current  money ;  and  also  a  certain  other      Held,  bad, 

WD,  to   wit,  ^9  Jranctf  8S  centimes^  of  like  current  inssmuchas 

voiiey,  being  the  costs  of  the  plainti£fs  of  and  in  the  ^^^  2ew  Aat 

ind  action  or  suit,  by  the  said  court  ordered  and  ad-  the  prooeed- 

jidged  to  be  to  them  paid  by  the  defendant,  exclusive  ^^ j^°f[_ 

rf  tod  besides  the  costs  of  the  said  judgment,  and  of  in  the  Belgian 

^  prag  notice  thereof  to  whom  it  might  concern,  in  coun  were 

so  conducted 
as  to  deprive 
the  defeodsat  of  die  opportnaity  ef  deftndiag  himeelf  therein. 
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due  form  of  law,  which  last-mentioned  costs,  at  the  time  of 
the  making  of  the  promise  of  the  defendant  next  therein- 
after mentioned,  amounted  to  a  further  large  sum,  to  wit, 
200jiancs  of  the  like  current  money ;  and  by  and  through 
which  same  judgment  or  decree  the  defendant  became, 
and  at  the  time  of  the  making  of  the  promise  of  the  de- 
fendant next  thereinafter  mentioned  was,  liable  to  pay 
to  the  plaintiff  a  further  sum,  to  wit,  200  francs^  of  like 
current  money,  for  certain  other  costs,  expenses,  and 
disbursements  of  them  the  plaintifi&,  by  the  plaintiffs 
lawfully  and  necessarily  paid  and  incurred  for,  upon, 
and  in  respect  of  the  said  action  or  suit,  and  in  and 
about  the  perfecting  of  the  said  judgment,  and  in  order 
to  the  obtaining  of  the  fruits  thereof;  which  last-men- 
tioned costs,  expenses,  and  disbursements  were,  before 
the  making  of  the  defendant's  said  promise,  duly  and 
legally  ascertained,  and  were,  at  the  time  of  the  making 
of  the  said  promise,  by  the  law  of  Belgium  aforesaid, 
incidental  to  the  said  judgment  or  decree,  and  due,  pay- 
able, and  recoverable  under  and  by  virtue  of  the  same, 
and  were  such,  that,  by  the  last-mentioned  law,  exe- 
cution might,  at  the  time  last  aforesaid,  lawfully  have 
been  had  of  and  for  the  same,  under  and  in  respect  and 
by  virtue  of  the  said  judgment  or  decree ;  which  judg- 
ment or  decree  was,  on  the  day  and  year  first  aforesaid, 
and  still  remained,  in  force  and  unsatisfied;  and  the 
defendant   then  was  and   remained  liable   to  pay  the 
plaintiff  the   said  several  sums  of  current  money  of 
Belgium  aforesaid,  by  virtue  and  in  respect  thereof,  and 
which  several  sums  of  current  money  as  aforesaid  were 
together  of  great  value,  to  wit,  of  the  value  of  the  above 
mentioned  sum  of  lawful  money  of  this  realm ;   and 
thereupon  the  defendant,  in  consideration  of  the  pre- 
mises,  theretofore,  and   before  the  commencement  of 
this  suit,  to  wit,  on   the  dny  and  year  first  aforesaid, 
promised  the  plaintiffs  to  pay  them  the  said   sum  of 
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hwful  money  of  this  realm  on  request;  yet  the  de* 
ieodant  had  not  paid  the  same,  or  any  part  thereof, 
thoDgh  often  thereunto  requested. 

Plea  to  the  first  count, -» that,  although  the  judgment 

or  decree  in  that  count  mentioned,  was  in  fact  obtained  by 

the  plaintiflb  against  the  defendant,  he  the  defendant  wa$ 

mt  at  amf  time  served  with  any  process  issuing  out  of  the 

ttid  Tribunal  of  Commerce  in  and  of  the  city  of  BrusselSy 

m  the  kingdom  of  Bdgium  in  that  count  mentioned,  at 

the  suit  of  the  plaintiffs,  for  the  causes  of  action  upon 

which  the  said  judgment  or  decree  was  obtained  as 

ifaresaid ;  nor  had  he  at  anjf  time  notice  of  any  such 

fwessj  nor  did  he  the  defendant  at  any  time  appear  in 

the  said  court  to  answer  the  plaintiffs  in  the  said  suit  or 

ictioQ  in  which  the  said  judgment  or  decree  was  so 

obtained  as  in  the  count  mentioned  —  verification. 

To  this  plea  the  plaintiff  demurred  generally,  and 
the  dcfisndant  joined  in  demurrer. 
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Ckmndly  Seijt,  in  support  of  the  demurrer  (a).  The 
kts  stated  in  this  plea  do  not  shew  that  the  judgment 
dedared  on  was  contrary  to  natural  justice,  or  contrary 
lo  the  practice  of  the  Belgian  court :  it  is  not  stated 
that  the  defendant  was  not  domiciled,  or  never  was 
mdeot,  in  Brussels^  so  as  to  bring  it  within  the  prin- 
ciple of  the  cases  of  Buchanan  v.  Sucker  (6),  Douglas  v. 
fonest  (c),  and  Smith  v.  NichoUs  (d).  Cowan  v.  Braid" 
Mtri(^)  b  precisely  in  point.  There,  to  a  count  in  as- 
Uipsit  on  a  decree  of  the  court  of  session  in  Scotlandy 
the  defendant  pleaded  that  he  was  not,  at  the  time  of 


(•)  The  point  mariced  for 
■VUBent  was — that  it  did  not 
*ff«r  bj  the  plea,  that  the 
^'^pMnt  waa  obtained  or  made 
^  bmd,  or  widiont  jnrisdic- 

*» « in  »  manner  repugnant 


(6)  1  Campb.63. 

(c)  4  Bingh.  6S6.,  1  M.  S^ 
P.  663. 

(d)  5  New  Cases,  MS.,  7 
Scott,  147. 

(e)  I  M.S^G.  882.,  2  Scott, 
N.  R.  188. 
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the  oommencement  of  the  action  in  the  Scotch  ooart^  or 
at  any  time  during  the  proceedingi  there,  in  SeottamJ, 
or  at  any  place  within  the  jarisdicdon  of  the  Mud  coart» 
nor  was  he,  at  any  time  before  the  making  or  pro- 
nouncing of  the  decree,  in  any  manner  according  to  the 
courte  and  practice  of  the  laid  coor^  notified,  nor  did 
he  then  know  of  the  said  several  proceedings,  or  any  of 
them,  so  that  he  could  or  might,  by  himself,  his  proctor^ 
&c,,  appear  or  plead,  or  in  any  way  defisnd  himself  in 
the  said  action,  nor  did  he  appear  to  any  or  either  of 
the  said  proceedings ;  whereby  the  said  decree  waa  and 
is  contrary  to  natural  justice,  and  wholly  inoperativo 
and  void:  and  it  was  held,  that  the  plea  affintled  no 
sufficient  answer  to  the  action,  inasmuch  as  it  did  not 
negative  that  the  defendant  was  a  Scotchman  bom,  thai 
he  was  resident  in  Scailund  at  the  time  the  debt  w« 
contracted,  or  that  he  was  possessed  of  heritable  pro- 
perty there ;  nor  disiin^fy  Mtge  that  he  bad  no  notice 
of  the  proceedings.     Tindalj  C.  J.,  there  sajrs :  **  There 
is  no  allegation  in  the  plea  that  the  defendant  was  not  a 
native  of  Seoilandf  and  subject  to  the  laws  of  that 
country,  nor  that  he  was  not  domiciled  there  at-  the  tfane 
the  debt  was  contracted  and  the  proceedings  were  bad 
against  him*    One  of  the  strong  observations  in  Dmijg^ 
V.  Forrestj  is,  that  <  a  natural-bom  jiubject  of  any  countrj^ 
quitting  that  country,  but  leavbg  property  under  the 
protection  of  its  laws,  even  during  his  absenoe  owes 
obedience  to  those  laws,  particularly  when  they  enforce 
a  moral  obligation.*     Here,  the  fact  of  the  defendant 
having  property  in  Scotland  at  the  time  the  -decree 
against  him  was  pronounced,  is  not  negatived.     Again, 
there  is  no  [distinct]  statement  that  the  defendant  had 
no  knowledge  or  notice  of  the  proceedings.''    And* 
after  reading  the  plea,  his  lordship  added :  *^  This  may 
mean  that  the  defendant  has  not  had  that  which  is 
strictly  and  technically  understood  to  amomil  to  nolioei 
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bel  it  is  fiur  from  being  an  allegation  that  the  proceed* 
iap  were  eo  conducted  that  he  had  no  cognisance  of 
them.*     So^  hersi  it  is  consistent  with  this  plea,  that 
the  defendant  may  have  had  property  within  the  juris* 
dietioo  of  the  fiireign  court,  or  an  agent  there.    [CSrm* 
mli,  J.    The  defendant  does  not  aay  that  he  had  no 
kaovledge  of  the  proceedings.]    Ferguson  v.  Mohan  {a) 
iimther  inconsistent  with  the  decisions  in  this  court. 
IWre,  in  debt  on  a  judgment  in  the  court  of  Common 
Fkai  in  irdand^  the  defendant  pleaded,  that,  though 
the  laid  judgment  was  in  fact  obtained  by  the  plmntiff 
iguist  the  defendant,  the  defendant  was  not  at  any 
tins  arrested  upon,  or  served  with,  any  process  issuing 
Mt  of  the  said  court  at  the  suit  of  the  plaintiff,  for  the 
cms  of  action  upon  which  the  said  judgment  was 
oblsined  as  aforesaid,  nor  had  he  at  any  time  notice  of 
aqr  such  process,  nor  did  he  at  any  time  appear  in  the 
«d  oonrt  to  answer  the  plaintiff  in  the  said  action  in 
vJHch  the  judgment  was  so  obtained  i  and  that  was  held 
I  pod  defence.    [Tindalj  C.  J.     The  plea  in  this  case 
iislmost  identical  with  that.    Mmde^  J.    I  uke  the 
firtinction  between  that  case  and  the  present  to  be  this : 
the  court  there  oould  take  judicial  notice  that  the  law 
^bdand  is  the  same  as  the  law  of  this  country  with 
vqgsrd  to  the  commencement  of  the  suit  by  proee$s;  but, 
do  we  know  that  there  may  not  be  a  good  com- 
it  of  a  suit  in  Belgium  by  verbal  summons  ^] 


1840. 

RmmoLDs 

jriitTeif. 


Talfourilf  Serjti  contrd*  Where  the  declaration  on 
I  Cmgn  judgment  omits  to  state  that  the  defendant 
ns  domiciled  in  the  country  at  the  time  the  proceed- 
iiigi  were  bad  against  him,  or  that  he  possessed  pro- 
pvt|  there,  it  is  primd  facie  enough  to  allege  in  the 

fltt,  u  here,  that  the  defendant  never  was  served  with 


(a)  U44.^S.  179*>  3P.&D.  143. 
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or  bad  any  notice  of  process  issuing  oat  of  the  tribt 

the  judgment  of  which  the  plaintiff  seeks  to  enfo 

and  it  is  for  the  plaintiff  to  reply  any  fisicts  that 

give  the  foreign  court  jurisdiction.     All  the  aathor 

tend  to  shew  that  it  is  competent  to  a  defcltidant  io  f 

a  case  to  plead  that  he  never  was  summoned,  and  n< 

had  notice  of  the  proceedings.     In  Ferguson  v.  Jim 

JjotADenman  says,  that,  although  an  Irish  judgmeo 

a  record  for  certain  purposes,  ^  the  inquiry  is  still  0| 

not  indeed Jnto  the  merits  of  the  action,  or  the  propr 

of  the  decision,  but  whether  the  judgment  passed  mi 

such  circumstances  as  to  shew  that  the  court  had  \ 

perly  jurisdiction  over  the  party ;  and,  when  it  appe 

as  here,  that  the  defendant  has  never  had  notice  of 

proceeding,  or  been  before  the  court,  it  is  impoM 

for  us  to  allow  the  judgment  to  be  made  the  founda 

of  an  action  in  this  country.*'     [Tindalj  C.  J.    The  | 

does  not  so  allege.     It  is  quite  consistent  with  the 

fendant's   having  stood   by,  cognizant  of  every  % 

Primd  facie  it  must  be  taken  that  the  proceedings 

regular.]    In  Buchanan  v.  Bsuckei*  (a).  Lord  EUenborc 

says :  ^^  It  is  contrary  to  the  first  principles  of  rea 

and  justice,  that,  either  in  civil  or  criminal  proceedii 

a  man  should  be  condemned  before  he  is  h^rd."    ^ 

in  Cavan  v.  Stewart  (b\  the  same  learned  judge  sa 

^'  It  is  perfectly  clear,  on  every  principle  of  justice^  t 

you  must  either  prove  that  the  party  was  summoned, 

at  least  that  he  was  once  on  the  island."     Becque 

McCarthy  (r),  is  to  the  same  effect.     iMaule^  J.   If 

plea  had  alleged,  that  the  defendant  never  was  sen 

with  any  process,  or  summoned,  so  as  to  be  able 

defend,  it  might  have  been  good.     But  here  the  defen 

ant  merely  says  that  the  plaintiff  did  not  in  the  Belgii 


(a)  1  Campb.  63.,  S.  C.  9 
Ea9t,  192. 


(6)  1  Stark.  N.  P.  C  52 
(c)  iB.S^Ad.  95^. 
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ooort  adopt  a  particalar  course  of  proceeding.  Can  we 
nydiat  it  is  contrary  to  natural  justice,  that  a  party  shall 
be  fixed  with  a  judgment  in  a  foreign  court  who  has 
never  been  served  with  process  ?  Or,  in  other  words, 
en  we  hold  that  the  issuing  of  process  out  of  a  foreign 
court  is  essential  to  natural  justice  ?]  Prim&facie^  this 
plet  does  state  all  that  is  requisite  to  shew  that  the  de- 
fcadant  had  no  means  of  being  heard  in  the  foreign 
court 
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TiVDAL,  C.  J.  The  plea  is  clearly  bad.  It  does  not 
ikev,  substantially,  that  the  defendant  had  no  means  of 
being  present  in  the  Belgian  court  whilst  the  proceed- 
iifi  were  going  on  against  him  therein. 

Maule,  J.     For  the  reasons  suggested,  I  think  this 
plei  clearly  cannot  be  sustained. 

Tlie  rest  of  the  court  concurred. 

Ttifimrdf  Seijt.,  then  prayed,  and  obtained,  leave  to 
i^nd,  on  the  usual  terms. 

Rule  accordingly. 


n)uui,«.c.B. 
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May  29- 

In  1841,  B.  A  SSUMPSIT.     The  declaration  stated,  that,  on  the 

^V^^fl^  2nd  of  November,  1841,  by  a  certain  agreement 

eig^t  years  then  made  by  and  between  the  pimntiff  and  defendant, 

and  a  quarter,  ^jj^  defendant  acrreed  to  let  the  plaintiff  a  certain  house 

certain  pre-  _  •         i        •  • 

miaes  ^^^  premises  therein  mentioned,  subject  to  the  same  can- 

"  autject  to  ditions  as  were  mentioned  in  a  certain  memorandum  to 
ditionrL^"*  Am  the  defendant  from  one  Thomas  Flight,  at  the  rent  ol 
were  mention-  60/.  per  annum,  free  and  clear  of  any  deduction,  from 

ed  in  die  me-  Michaelmas  day  then  last,  to  be  paid  quarterly,  1 SU  on 

morandum  ii  ^i  ni  #••! 

under  which     ^"^  ^"^"  ^^^^  Christmas,  for  the  term  of  eight  years 

B,  held  of  and  one  quarter,  less  ten  days ;  that,  the  plaintiff  then 

was  further  thereby  agreed  to  take  the  said  house  on  the  terms 

agreed,  that,  aforesaid ;  and  the  plaintiff  then  thereby  further  agreed, 

"•ir^*^**  that,  if  the  said  Thomas  Flight  was  willing  to  accept 

accept  A.  as  ^^™  ^^  plaintiff  as  a  tenant  instead  of  the  defendant, 

tenant  instead  he  the  plaintiff  was  willinfir  to  take  the  remainder  of  the 

willing  to  take  '^*^^  °^  memorandum  from  the  said  Thomas  Flight,  and 
the  remainder  become  his  tenant.  Averment,  that,  the  said  agreement 
of  the  lease  or  being  so  made  as  aforesaid,  afterwards,  to  wit,  on  the 
from  C.  and     ^^y  ^"^  J^^^  aforesaid,   in  consideration  thereof,  and 

become  his  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
tenant." 

It  appeared 
that  C.  was  tenant  to  D.,  and  that,  C/s  term  expiring  at  Christmas,  1844,  JD. 
brought  ejectment,  |ind  turned  A,  out  on  the  7th  of  Fd>ruary,  1845. 

In  an  action  by  A.  against  B.  for  this  eviction,  the  declaration,  after  setting  out 
the  agreement  and  mutual  promises,  alleged,  that  B.  undertook  and  promis^l  A» 
that  he  should  and  might  "  quietly  use,  occupy,  and  enjoy  the  premises  for  the 
term  for  which  B,  had  so  agreed  to  let  them  as  aforesaid :  "  — 

Held,  that  no  such  promise  could  be  implied  from  the  contract  set  out  in  the 
declaration,  the  contract  being  subject  to  conditions  the  nature  of  which  were  not 
disclosed. 

Q^iBre  whether  a  contract  for  quiet  enjoyment  can  be  implied  by  law  from  a 
mere  agreement  to  let. 
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tlien  Dodertaken  and  promised  the  plaintiff  to  perform        1846. 
mi  MSI  the  said  agreement  in  all  things  on  the  plain- 


tiTs  part  and  behalf  to  be  performed  and  fulfilled,  he  Mbmbnt 
the  defimdant  nndertookf  and  then  faithfully  promised  Rsynoijds. 
the  pfauntiff  to  perform  and  fulfil  the  said  agreement  in 
aD  thingi  on  the  ^defendant's  part  and  behalf  to  be  per- 
tarmi  and  fiilfilled»  and  that  he  the  plaintiff  should 
ind  might  quietly  nse^  occupy,  possess,  and  enjoy  the 
aid  {Nremises  for  the  said  term  for  which  the  defendant 
M  80  agreed  to  let  them  as  aforesaid ;  that,  the  said 
ipeement  having  been  so  made  as  aforesaid,  the  plain- 
til^  to  wit,  on  the  day  and  year  first  aforesaid,  entered 
i^toand  upon,  and  became,  and  from  thence  was,  tenant 
of  (he  said  premises  to  the  said  defendant,  for  the  said 
Ivn  80  to  him  thereof  granted  as  aforesaid ;  that,  al- 
thoogh  the  plaintiff  had  performed  all  things  in  the 
igreement  on  his  part  and  behalf  to  be  performed  and 
fiilfilled,  yet  the  defendant  had  disregarded  his  promise, 
ii^  this,  to  wit,  that  he  the  defendant  had  not  at  any 
tane  any  right  or  title  to  demise  the  said  premises  for 
thi8aid  term  for  which  the  defendant  had  agreed  to  let 
them^lo  the  plaintiff  as  aforesaid ;  and  that  he  the  plain- 
tf  could  not,  itnd  did  not,  use,  occupy,  possess,  and 
^fij  the  said  premises  for  the  said  term,  by  and 
throogb  the  want  of  right  and  title  in  the  defendant  to 
^ise  them  for  the  said  term;  and  that,  afterwards, 
ttd  daring  the  continuance  of  the  said  term,  and  while 
^  plaintiff  was  in  possession  of  the  premises,  to  wit, 
^  the  Ist  oi  January y  1845,  one  Mary  Ann  Duelly  who 
^n  had  lawful  right  and  title  to  enter  into  and  on  the 
^  premises,  and  have,  take,  possess,  and  enjoy  the 
ame^  and  evict  the  plaintiff  therefrom — such  right  and 
^  of  the  said  Maty  Ann  DueU  then  being  by  virtue 
^  ^  estate  and  interest  of  and  in  the  said  premises, 
CKated  and  exisdng  before  the  demise  to  the  plainti£^ 
^  nidi  right  and  title  of  and  in  the  said  Mary  Ann 
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Duell  not  being  derived  from,  through,  or  by  the  plain- 
tiff—  entered  into  and  upon  the  said  premises  in  the 
possession  of  the  plaintiff;  and  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  then  having  the  lawful  right 
and  title  aforesaid,  not  derived  by,  from,  or  through  the 
plaintiff,  commenced  and  brought,  and  caused  to  be 
commenced  and  brought,  a  certain  action  of  ejectment 
in  the  court  of  Common  Pleas  at  Westminster^  wherein 
one  John  Doe  was  the  plaintiff,  and  sought  to  recover 
the  possession  of  a  certain  term  of  and  in  the  said  pre- 
mises to  him  the  said  John  Doe  by  the  said  Mary  Ann 
Duell  granted;  and  such  proceedings  were  thereupon 
had,  that,  afterwards,  to  wit,  on  the  20th  of  January^ 
1845,  it  was  considered  in  and  by  the  said  court  that 
John  Z)o^ should  recover  his  said  term;  and  the  said  Many 
Anji  DueU,  then  having  the  lawful  right  and  title  afore- 
said, not  derived  by,  from,  or  through  the  plaintiff,  to 
wit,  on  the  day  and  year  last  aforesaid,  in  the  name  of 
John  Doey  sued  and  prosecuted  out  of  the  said  court  a 
certain  writ  of  our  Lady  the  Queen,  called  a  writ  of 
habere  facias  possessionem,  whereby  the  sheriff  of  Middle^ 
sex,  in  whose  bailiwick  the  premises  were  situated,  was 
commanded  to  cause  John  Doe  to  have  possession  of  his 
said  term  then  still  to  come;  by  means  whereof,  and  of 
the  several  premises  aforesaid,  the  said  Mary  Ann  Duell^ 
having  such  lawful  right  and  title  as  aforesaid,  not  de- 
rived by,  from,  or  through  the  plaintiff,  afterwards,  to 
wit,  on  the  6th  of  Febrtiary,  1845,  lawfully  and  right- 
fully evicted,  expelled,  and  amoved  the  plaintiff  from 
the  possession,  use^  occupation,  and  enjoyment  of  the 
said  premises,  and  from  thence  continually  had  lawfully 
and  rightfully  kept  and  continued  the  plaintiff  expelled 
and  amoved  therefrom ;  by  means  of  which  several  pre- 
mises, the  plaintiff  had  not  only  lost  and  been  deprived 
of  the  use,  benefit,  and  enjoyment  of  the  said  premises, 
for  the  said  term  so  to  him  thereof  by  the  defendant 
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granted  as  aforesaid,  but  had  been  put  to  divers  great 
expenses  in  and  about  defending  his  possession  thereof, 
amounting  in  the  whole,  to  wit,  to  50/. ;  and  had  become 
liible  to  pay>  and  had  paid,  and  necessarily  undertaken 
lod  agreed  to  pay,  to  the  said  Maty  Ann  Duell,  as 
ind  for  compensation  for  the  unlawful  possession  by 
him  the  plaintiff  of  the  said  premises,  and  as  and  for 
compensation  for  the  expenses  and  costs  incurred  by 
the  said  Mary  Ann  Duell  in  recovering  possession 
thereof,  divers  other  large  sums  of  money,  amounting, 
to  wit,  to  60/. ;  and  had  also  lost  and  been  deprived  of 
divers  fixtures,  chattels,  and  effects,  of  great  value,  to 
vit,  of  the  value  of  100/.,  by  him  the  plaintiff  fixed  and 
tttiched  to  the  said  premises,  &c. 

The  defendant  pleaded  —  first,  non  assumpsit  — 
secondly,  as  to  the  promise  that  the  plaintiff  should 
md  might  quietly  use,  occupy,  possess,  and  enjoy  the 
iud  premises  for  the  said  term  in  the  declaration  men- 
tioned, and  the  supposed  causes  of  action  in  respect 
tiiereo^  that  the  plaintiff  did  not  enter  into  or  upon,  or 
become,  nor  was  he,  tenant  of  the  said  premises  to  the 
defendant,  for  the  said  supposed  term  in  the  declaration 
mentioned,  in  manner  and  form  as  in  the  declaration 
alleged.     Issue  thereon. 

By  order  of  Maule^  J.,  the  following  case  (of  which 
tlie  pleadings  were  to  be  taken  as  part)  was  stated  for 
tbe  opinion  of  the  court :  — 

On  the  2nd  of  November^  1841,  the  plaintiff  and 
defendant  entered  into  an  agreement,  of  which  the  fol- 
ding b  a  copy :  — 

^  Mem.  of  an  agreement  made  this  27th  of  October^ 
IMI,  between  ITiomas  Reynolds  and  Samuel  Messent. 

^  I,  Thomas  E^ynolds,  do  agree  to  let  Samuel  Messent 
^iKKiieand  premises,  159,  Batcliffe  Highway ^  subject 
to  the  same  conditions  as  are  mentioned  in  the  mem.  to 
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me  from  Mr.  Flighty  at  the  rent  of  602.  per  anftuMf  free 
and  clear  of  any  deduction,  from  Michadmas  day  last ; 
to  be  paid  quarterly  (on  Ckrhtmas  next  \BU\  for  the 
term  of  eight  years  and  a  quarter,  less  ten  days. 

(Signed)     <'  Th(ma$  Beynclds.'^ 

^^  I,  Samuel  Messenty  do  agree  to  take  die  house, 

159,  RatcUffe  Highway j  on  the  abore  oonditioiis»  i»«^ 

to  be  subject  to  the  same  conditions  as  are  mentioned 

in  the  mem.  to  Mr.  Reynolds  from  Mr.  FUgfU^  at  the 

rent  of  60/.  per  antiumj  payable  quarterly;  rent  to  be 

paid  from  Michaelmas  last,  free  and  clear  of  any  deduo* 

tion,  for  the  term  of  eight  years  and  one  quarter,  less 

ten  days. 

(Signed)    '' Samuel  Messeni.'' 

"  2nd  Naoember^  1841." 

^<  It  is  iurther  agreed,  that,  if  Mr.  Flight  is  willing 
to  accept  Mr.  Messent  as  a  tenant,  instead  of  me, 
Thomas  Reynolds^  that  I,  Samuel  Messent^  is  willing  to 
take  the  remainder  of  the  lease  or  mem.  from  Mr.  ^gU^ 
and  become  his  tenant." 

(Signed)     <'  Samuel  MessetU? 

"  2nd  Naoember^  1841." 

The  plaintiff  entered  upon  the  occupation  .of  the 
premises  in  November ,  1841,  paid  rent  to  the  defendaaC^ 
and  continued  to  occupy  them  until  the  7th  of  February^ 
1845,  when  he  was  evicted  as  hereinafter  mentioned. 

The  defendant's  interest  in,  and  title  to  the  premises, 
was  all  derived  through  Flight;  and  Flight* s  interest 
was  as  tenant  to  Mary  Ann  DueU,  Flights  term  ex- 
pired on  the  25th  of  Deeetfiber,  1844,  and  Mary  Ann 
Duell  became  entitled  to  the  possession  of  the  premises, 
to  recover  which  she  brought  an  ejectmentk  Due 
notice  of  the  proceedings  was  given  to  the  defendant. 
No  defence  to  the  action  was  ofiered,  and  Mrs.  DM 
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iMoveredf  and  issued  her  writ  of  possession^  under 
irfaich  the  plaintiff  was  turned  out  of  possession  by  the 
flberiff. 

The  question  for  the  opinion  of  the  court  was, 
whether  or  not  the  plaintiff  was  entitled  to  recover  in 
this  action ;  and  judgment  for  the  plaintiff  or  the  de- 
fimdant  was  to  be  given,  as  the  court  should  think  fit. 
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Tayburdf  Seijt,  for  the  plaintiff.     The  instrument 
declared  on  amounts  to  a  lease,  (a)    The  declaration  sets 
forth  the  agreement  to  demise  for  eight  years  and  a 
qaarter,  and  then  states  what  the  law  infers  from  such 
in  assumption  to  demise,  viz.,  an  undertaking  by  the 
defendant,  that  he  defendant  had  lawful  right  to  demise, 
lod  allies  an  eviction  of  the  plaintiff  by  title  para- 
mooDt      [MatHe^  J.    The  question   will   be,  whether 
there  was  any  covenant  on  the  part  of  the  defendant  for 
qtuet  enjoyment.]     If  a  man  agrees  to  let,  he  covenants 
dttt  he  has  title  to  let     [ChanneU^  Seijt    The  argu- 
ment on  the  part  of  the  defendant  will  be,  that,  taking 
the  instrament  declared  on  to  be  a  lease,  there  is  no 
coTeDant,  express  or  implied,  for  quiet  enjoyment :  and, 
taking  it  to  be  an  agreement  for  a  lease  only,  it  does 
Qot  sapport  the  breach  ;  the  plaintiff  should  have  shewn 
that  the  plaintiff  did  not,   within   a  reasonable  time, 
inakeagood  title.]     It  is  not  contended  that  the  plain- 
tiff could  recover  unless  this  is  a  lease,  which  accord- 
ing to  the  more  recent  decbions  it  unquestionably  is. 
[Afottie,  J.    Clearly,  it  is  a  lease.   The  question  is,  whe- 
ther a  general  covenant  for  quiet  enjoyment  is  to  be 
Werred  from  this  instrument     Tindal^  C.  J.,  referred 
to  Vdkei^  case  (6),  where  it  was  resolved  that  a  writ  of 
corenant  lay  at  the  suit  of  an  assignee  upon  the  covenant 


(*)  Being  ezeeuted  before 
''"^  1,1845.  FidelSfB  Viet. 
«.76.;8^9Fic<.cio6. 


(6)  4  Co.  Rep,  SO.  b. 
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implied  by  law  from  the  words  ^'demise,  gi'ant/*  &c.] 
It  may  be  conceded,  that  a  covenant  or  promise  for 
quiet  enjoyment  does  not  arise  from  the  mere  relation 
of  landlord  and  tenant  It  was  so  held  in  Granger  ▼• 
Collins,  {a)  There  is  no  magic  in  the  word  **  demise :" 
it  is  only  from  the  presumed  intention  of  the  parties 
that  a  covenant  for  quiet  enjoyment  is  implied  from  it. 
[^Maule^  J.  The  parties  were  contracting  in  respect  of 
premises  held  under  lease  from  FUght  to  the  defendant: 
if  the  defendant's  lease  from  Flight  was  put  an  end  to, 
there  was  an  end  of  this  agreement  between  the  plaintiff 
and  the  defendant.  The  plaintiff,  by  this  memorandum, 
agrees  to  take  the  premises  "  subject  to  the  same  con- 
ditions as  are  mentioned  in  the  memorandum  **  from 
Flight  to  the  defendant.  What  those  conditions  are,  is 
not  stated.  The  defendant  agrees  to  let  to  the  plaintiff 
on  the  same  conditions.  Surely  we  cannot  infer  from 
that,  a  general  agreement  that  the  plaintiff  shall  quietly 
enjoy  the  premises  for  the  full  term  of  eight  years  and  a 
quarter.]  It  does  not  lie  in  the  mouth  of  the  defendant 
to  say  that  the  conditions  under  which  he  held  of  Flight 
were  such  as  to  prevent  him  from  granting  that  which 
he  by  his  agreement  purported  to  grant. 


Channel^  Sejjt.  (with  whom  was  Hoggins),  for  the 
defendant.  A  contract  for  quiet  enjoyment  to  the  ex- 
tent here  alleged,  is  not  to  be  inferred  from  the  lan- 
guage of  the  agreement  declared  on ;  and  therefore  the 
defendant  is  entitled  to  a  verdict  on  non  assumpsit. 
l^Mauhy  J.  The  parties,  clearly,  never  meant  that  the 
defendant  should  give  a  better  title  than  was  to  be  had 
by  performing  the  conditions  in  the  agreement  with 
Flight.  It  is  perfectly  consistent  with  the  statements  in 
this  declaration,  that,  under  jF7/g^/'s  agreement,  Mrs. Duell 
had  a  good  right  to  enter.]     The  declaration  should 


(a)  GM.ifW.  458. 
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bfe  set  oQt  that  the  agreement  was  made  subject  to  cer- 
Uip  conditions.  In  Jackson  v.  Cobbin  {a\  the  declaration, 
io  assumpsit,  stated  that  the  defendant  agreed  to  let,  and 
the  plaintiff  to  take,  a  certain  messuage  and  premises  on 
certain  specified  terms,  and  that  aflerwards,  in  consider- 
ation of  the  premises,  and  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  had  promised  the  defendant  to 
perform  his  part  of  the  agreement,  the  defendant  pro- 
mised the  plaintiff  to  perform  his  part  of  the  agreement, 
md  that  he  then  had  power  to  let  the  messuage  and 
premises  to  the  plaintiff  without  restriction  as  to  the  pur- 
futjbr  which  the  same  should  be  used  and  occupied :  and 
it  was  held,  that  such  a  promise  could  not  be  implied 
from  the  relation  of  the  parties,  and  that  the  consider- 
atioD  alleged  was  insufficient  to  sustain  it.  That  the 
word  ** demise"  in  a  lease^  imports  a  covenant  in  law  for 
quiet  enjoyment  —  at  least  during  the  continuance  of 
the  estate  out  of  which  the  term  is  granted — will  not  be 
diluted :  it  is  laid  down  as  a  clear  and  indisputable 
proposition  in  Adams  v.  Gibney.  (b)  But  no  authority 
CIO  be  cited  to  shew  that  such  a  warranty  can  be  im- 
plied in  the  case  of  a  parol  contract. 


184G. 


Messent 

r. 
Reynolds. 


Tjndal,  C.  J.  It  appears  to  me,  that,  upon  the  facts 
and  the  pleadings  in  this  case,  the  plaintiff  is  not  entitled 
to  recover.  We  are  asked  to  imply  from  the  agreement 
set  out  in  the  case,  a  covenant  on  the  part  of  the  de- 
fendant that  the  plaintiff  should  and  might  quietly  use, 
occupy,  possess,  and  enjoy  the  premises  for  the  term  for 
which  the  defendant  had  agreed  to  let  them.  It  may 
be  that  a  covenant  for  quiet  enjoyment  may  be  implied 
from  a  mutual  agreement  to  let  and  to  take.  But, 
(MsaiDgthat  by,  it  ought  at  all  events  to  appear  that  there 


(a)  %M.Sf  JF.  790.  P.  491.     And  see  WiUiama  v. 

{»  6  Bingh.  656.,  4  If .  4      Burreil,  anU,  Vol.  I.  p.  402. 
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is  an  absolute  agreement  to  demise  for  a  term :  whereasi 
if  this  agreement  be  looked  at,  it  will  be  seen  that  the 
defendant  does  not  agree  to  demise  to  the  plaintiff  ab- 
solutely for  eight  years  and  a  quarter,  but  **  subject  to 
the  same  conditions  as  are  mentioned  in  the  memo- 
randum to  him  from  Mr.  Flights*  How  are  we  to  say 
that  the  conditions  to  which  reference  is  thus  made  do 
not  apply  to  the  term ;  and,  that  it  might  not  be  legally 
determined,  or  that  it  was  not  avoided  by  some  breadi 
of  the  conditions  ?  The  inference,  therefore,  which  the 
plaintiff  seeks  to  draw  in  his  declaration,  is  one  that  is 
not  supported  by  law.  I  think  our  judgment  must  be 
for  the  defendant. 


CoLTMAN,  J.  I  am  of  the  same  opinion.  In  order 
to  justify  us  in  saying  that  a  warranty  oi*  covenant  for 
quiet  enjoyment  may  be  implied  here,  the  plaintiff 
should  have  shewn  what  were  the  conditions  referred  to 
in  Flight's  agreement.  Adams  v.  Gibney  shews  that  the 
binding  force  of  the  word  ^^  demise ''  is  only  co-extensive 
with  the  estate  out  of  which  the  lease  is  granted.  Here 
that  is  not  sufficiently  disclosed. 


Maule,  J.  This  is  an  agreement  to  let  premises  for 
a  given  term,  subject  to  certain  conditions.  The  de- 
claration, after  setting  out  the  agreement,  and  alleging 
mutual  promises,  goes  on  to  state  that  the  defendant 
undertook  and  promised  that  the  plaintiff  should  and 
might  quietly  use,  occupy,  possess,  and  enjoy  the  pre- 
mises for  the  term  ^  not  saying,  subject  to  the  condi- 
tions. It  may  be  that  one  of  those  conditions  affected 
the  term.  The  objection  is  one  that  goes  to  the  merits. 
The  object  of  the  parties  may  have  been  to  place  the 
plaintiff  in  the  position  of  tenant  to  Flighty  instead  of 
that  of  tenant  to  the  defendant  But  this  declaration  is 
framed  on  the  assumption  that  the  defendant  promised 
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io  the  character  of  one  having  power  to  grant  for  an 
absolute  and  indereasible  term. 

CaisawELL,  J.  I  also  am  of  opinion  that  the  defend- 
ant is  entitled  to  judgment.  The  plaintiff  declares  for 
a  breach  of  the  defendant's  promise  that  he  should 
haTe  quiet  enjoyment  of  the  premises  demised  to  him. 
Hiere  is  no  evidence  of  an  express  contract  for  quiet 
cojoyment :  but  it  is  said  that  the  law  will  imply  it  from 
the  agreement  set  out  That  is  am  agreement  to  let  for 
a  certain  term,  subject  to  the  same  conditions  as  are 
flueoliooed  in  a  former  agreement  between  the  defend- 
ant and  Flight.  But,  how  can  we  imply  any  such  con- 
tract from  an  agreement  subject  to  conditions  that  are 
lot  set  oat  ?  Even  assuming  that  the  word  *^  let  ^  in  an 
agreementy  is  equivalent,  to  *<  demise ''  in  a  lease  under 
aeal  (which  I  am  not  prepared  to  admit),  that  would 
only  raise  an  implied  covenant  co-extensive,  according 
to  Adams  ▼.  Gibney^  only  with  the  estate  out  of  which 
tile  lease  is  granted.  Upon  that  ground,  also,  I  think 
tk  plaintiff  is  precluded  from  recovering  here. 

Judgment  for  the  defendant 
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Sutton  v.  Page. 


A  SSUMPSIT  by  indorsee  against  the  acceptor  of  a 


bill  oF  exchange  for  120/.  55.,  dated  the  20th  of 
Decembef'j  18459  payable  three  months  after  date. 

Pleas  —  first,  that  the  bill  of  exchange  in  the  de- 
claration mentioned  was  not  accepted  and  indorsed  in 


To  a  count 
by  indorsee 
against  ac- 
ceptor of  a 
bill  of  ex- 
change; the 

pleaded  that,  "^^""^''  **"^  form  as  therein  alleged  —  secondly,  that, 
after  the  ac-  after  the  accruing  of  the  causes  of  action  in  the  declara- 
tion mentioned,  and  before  the  commencement  of  the 
suit,  the  defendant  and  the  plaintiff  accounted  together 
of  and  concerning  the  said  causes  of  action,  and  all  other 
claims  and  demands  then  being  between  the  plaintiff  and 
the  defendant,  and  then  amounting  to  a  certain  large 
sum  of  money,  to  wit,  1000/.;  and,  on  that  accounting, 
a  certain  small  sum  of  money,  and  no  more,  to  wit,  the 
sum  of  50/.,  was  then  found  to  be,  and  then  was,  due 
and  owing  from  the  defendant  to  the  plaintiff;  which 
sum  of  money  the  defendant  then,  in  consideration  of 
the  premises,  promised  the  plaintiff  to  pay  him  on  re- 
quest ;  that  thereupon  the  defendant,  afterwards,  and 
before  the  commencement  of  the  suit,  paid  to  the  plain- 
tiff, who  then  accepted  and  received  of  and  from  the 
defendant,  a  large  sum  of  money,  to  wit,  50/.,  in  full 

ihedtfendant;  satisfaction  and  discharfi^e  of  such  last-mentioned  sum 

and  that,  on  . 

that  account,    so  due  and  owing  from  the  defendant  to  the  plaintiff  as 

ing,  a  certain    last  aforesaid  —  verification. 

found  due  To*       Replication  to  the  second  plea  —  that  the  plaintiff 

the  plaintiff^ 

which  sum  the  defendant  paid,  and  the  plaintiff  received  in  full  satisfaction  of 

the  sura  so  due  and  owing  as  last  aforesaid. 

The  plaintiff  replied^  that  he  and  the  defendant  did  not  account  together  of 
and  concerning  the  causes  of  action  in  the  declaration^  and  qfaU  other  claims  and 
demands  then  being  between  the  plaintiff  and  the  defendant,  modo  et/ormd  :  — 

Held^  on  demurrer^  that  the  traverse  was  well  taken. 


cruing  of  the 
causes  of 
action  in  the 
declaration^ 
and  before  the 
commence- 
ment of  the 
suit^  the  de- 
fendant and 
plaintiff  ac- 
counted to- 
gether of  and 
concerning 
the  said 
causes  of 
action^  and  all 
other  claims 
and  demands 
then  being 
between  the 
plaintiff  and 
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Aod  defeadant  did  not  account  together  of  and  concern-        1846. 

log  the  said  caoses  of  action  in  the  declaration  men-        

tioned,  and  of  all  other  claims  and  demands  then  being        Sutton 
ietween  the  plaintiff'  and  the  defendant^  in  manner  and        p^^ 
'brm  as  in  the  second  plea  was  alleged  —  concluding  to 
the  country. 

Special    demurrer,   assigning    for    causes,   amongst 
others,  that  the  traverse  taken  in  and  by  the  said  re- 
plication was  improper  and  too  large,  in  this,  that  the 
plaintiff  thereby  denied  that  the  plaintiff  and  defendant 
accoonted  together  of  and   concerning  the  causes  of 
action  in  the  declaration  mentioned,  and  all  other  claims 
and  demands  then  being  between  the  plaintiff  and  the 
defendant ;  whereas,  if  the  said  accounting  was  of  and 
concerning  the  said  causes  of  action  and  any  other  claim 
or  demand  then  being  between  the  plaintiff  and  the 
defendant,  the  plea  would  be  a  sufficient  answer  to  the 
action ;  and  the  replication  should  have  denied  that  such 
nccoanting  as  aforesaid  was  of  or  concerning  the  said 
causes  of  action  and  any  other  claim  or  demand  between 
the  plaintiff  and  the  defendant,  and  was  insufficient  in 
its  present  form,  in  that  it  tended  to  oblige  the  defend- 
uit  to  prove  more  than  was  necessary  for  the  support 
of  his  plea,  and  was  thereby  informal,  too  large,  uncer- 
tain, and  insufficient  —  that  the  issue  tendered  in  and  by 
^  replication,  was,  for  the  causes  above  first  assigned, 
utunaterial,  and  that  it  was  beside  the  merits  of  the  plea, 
and  of  this  action,  to  inquire  whether  the  said  account- 
ing was  of  and  concerning  all  other  claims  or  demands 
between  the  plaintiff  and  defendant,  or  not  —  that  the 
^erse  was  too  large,  in  denying  that  the  accounting 
^iiofand  concerning  the  whole  of  the  causes  of  action 
*^  the  declaration  mentioned,  and  should  have  denied, 
mvictively,  that  such  accounting  was  of  and  concern- 
ig  inch  causes  of  action,  or  any  part  thereof,  &c 
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1846.  ChanneU^  Serjt,  on  a  former  day  in  this  term,  ob- 

tained  a  rule  nisi  to  set  aside  the  demurrer  as  friyolodfl^ 

Sutton        ^^j  gjgjj  judgment  as  for  want  of  a  rejoinder.     He  sob- 
PiioB.         mitted  that  the  replication  traversed  the  only  material 
part  of  the  plea. 

GaseleCf  Serjt.,  contrh^  contended  that  the  demurrer 
was  well  founded ;  or,  that,  at  all  events,  it  was  not  so 
clearly  frivolous  as  to  warrant  the  court  in  interfering 
in  a  summary  way.  [^Tindal,  C  J.,  observing  that  the 
replication  took  issue  in  the  very  terms  of  the  plea,  said 
that,  if  the  defendant  would  abide  by  his  demurrer,  it 
might  stand  for  argument  on  Wednesday  next;  but 
Gaselee  signified  his  readiness  to  proceed  at  once.] 
The  first  objection  to  the  replication  is,  that  it  traverses 
too  much,  and  puts  the  defendant  to  a  larger  proof  than 
his  plea  imposes  upon  him.  In  Stephen  on  Pleading  {a}^ 
it  is  said,  that,  *'  As  a  traverse  musf  not  be  taken  on  as 
immaterial  allegation,  so,  when  applied  to  an  allegation 
that  is  material,  it  ought  in  general  to  take  in  no  more 
and  no  less  of  that  allegation  than  is  material.  .If  it 
involves  more^  the  traverse  is  said  to  be  too  large;  if 
less,  too  narrow*  A  traverse  may  be  too  large  by  in- 
volving in  the  issue,  quantity,  time,  place,  or  other  or* 
cumstances,  which,  though  forming  part  of  the  allegsr 
tion  traversed,  are  immaterial  to  the  merits  of  the  causes 
Thus,  in  an  action  of  debt  on  a  bond  conditioned  for 
the  payment  of  1550L,  the  defendant  pleaded  that  part 
of  the  sum  mentioned  in  the  condition,  to  wit,  15001, 
was  won  by  gaming,  contrary  to  the  statute  in  such 
case  made  and  provided ;  and  that  the  bond  was  conse- 
quently void.  The  plaintiff  replied,  that  the  bond  was 
given  for  a  just  debt,  and  traversed  that  the  1500L  was 
won  by  gaming,  in  manner  and  form  as  all^^ed.    On 

(a)  5th  edit.  p.  279* 
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demnrrer,  it  was  objected  that  the  replication  was  ill,        1846. 

becMue  it  made  the  precise  sum  parcel  of  the  issue,  and       — _ 

tnded  to  oblige  the  defendant  to  prove  that  the  whole       S^^tton 

1001  of-lSOOL  was  won  by  gaming ;  whereas,  the  statute        Pagb. 

iroids  the  bond  if  any  part  of  the  consideration  be  on 

that  account.   The  court  was  of  opinion,  that  there  was 

10  colour  to  maintain  the  replication ;  for,  that  the  ma- 

tarial  part  of  the  plea  was,  that  part  of  the  money  for 

lUcb  the  bond  was  given  was  won  by  gaming ;  and 

the  the  words,  "  to  wit,  1 600/.,"  were  only  form,  of 

lUch  the  replication  ought   not    to   have   taken   any 

aodce.  (a)    So,  where  the  condition  of  a  bond  was,  that 

the  obUgor  should  serve  the  obligee  half  a  year,  and,  in 

n  action  of  debt  on  the  bond,  the  defendant  pleaded 

that  he  had  served  him  half  a  year  at  Z).,  in  the  county 

of  £,  and  the  plaintiff  replied,  that  he  had  not  served 

hoD  half  a  year  at  D.,  in  the  county  qf  K.,  this  was  ad- 

jodged  to  be  a.  bad   traverse,  as  involving  the  place^ 

vhidi    was    immaterial.  (V)      So,   where   the   plaintiff 

fieaded  that  the  Queen,  at  a  manor  court  held  on  such 

a  day,  by  J.  &,  her  steward,  and  by  copy  of  court  roll, 

kC|  granted  certain  land  to  the  plaintiff's  lessor,  and 

the  defendant    rejoined,    traversing  that   the   Queen, 

A  a  manor  court  held  such  a  day,  by  J.  &,  her  ste- 

waid,  granted  the  land  to  the  lessor ;  the  court  held, 

duit  the  traverse  was   ill,   **for,  the  jury  are  thereby 

hoimd  to  find  a  copy  on  such  a  day,  and  by  such  a 

^ard;  which  ought  not   to  be."      The  traverse,  it 

Menu,  ought  to  have  been,  ^<  that  the  Queen  did  not 

^vsiin  manner  and  form  as  alleged  (c),  words  which 

Mng  into  issue  only  the  substance  of  the  allegation."   So, 

^)  the  replication  should  hav^  been,  that  the  plaintiff 

(•)  (Mwm   V.    Stodcdale,  (c)  Lane  v.  Alexander^  Yelv, 

^'^^S  Mod.  58.  122. 

W  DoeL  PL  360. 
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and  the  defendant  did  not  account  together  of  and  con- 
cerning the  causes  of  action  in  the  declaration  mentioned, 
modo  et  formdy  without  noticing  the  other  claims  and 
demands,  (a)  Palmer  v.  Ekins  (b)  is  also  an  authority  to 
shew  that  this  traverse  is  too  large.  In  Stephen  {c\  it 
is  further  said,  that  *^  a  traverse  may  be  too  large^  by 
being  taken  in  the  conjunctive^  instead  of  the  disjunctive^ 
where  it  is  not  material  that  the  allegation  traversed 
should  be  proved  conjunctively."  Most  of  the  autho- 
rities are  collected  in  the  notes  to  Goram  v.  Sweeting  {d)i 
^^  where,  in  an  action  on  the  case  for  a  false  return 
of  nulla  bonOf  the  declaration  alleged  that  the  defendant 
(the  sheriff)  seized  and  took  in  execution,  divers  goods 
and  chattels,  of  the  value  of  the  moneys  directed  to  be 
levied,  and  then  levied  the  same  thereout ;  and  the  d^ 
fendant  pleaded,  that  he  did  not  seize  or  take  in  execu- 
tion any  goods  or  chattels,  and  levy  the  moneys  directed 
to  be  levied  modo  etjbrmd ;  it  was  held,  that  the  plea 
was  bad,  as  the  issue  tendered  was  too  large ;  for,  the 
defendant,  by  the  issue  tendered,  would  render  it  in- 
cumbent on  the  plaintiff  to  prove  that  the  goods  were 
seized,  and  the  money  levied  out  of  them ;  whereas,  the 
sheriff  would  be  liable  if  he  seized,  whether  he  sold  or 
not.  {e)  So,  where,  to  an  action  on  an  attorney's  bill, 
the  plea  was  that  it  was  brought  for  fees  at  law  and  in 
equity,  and  no  bill  delivered ;  and  the  replication  tra- 
versed that  it  was  brought  for  fees  at  law  and  in  equity; 
this  was  held  ill,  for,  the  defence  would  have  been  good 
if  the  action  were  brought  for  either,  (jg)  And,  wherever 
the  effect  of  the  replication  is  to  compel  the  defendant 


(a)   Vide  post,  p.  210  (a). 

(6)  2  S^r.  8 1 8^  2  Ld.  22a^. 
1550. 

(c)  Page  281. 

U)  2  Wms.  Saund.  207  a., 
n.  (m). 


(e)  Stuffbs  V.  Lainson,  1  Jf. 
Sf  W.  728.  And  see  Drewe  v. 
Lainion,  II  Ad.  S^  E.  599. 

(y)  Moore  v.  Bauieott,  1 
Bingh.  N.  C.  828.,  1  SoUi,  122. 
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to  prove  more  than  he  otherwise  would   have  been        IS^S* 

koaod  to  do  in  support  of  his  plea,  it  is  bad.  (a)    Thus,        

tilery  to  an  action  on  a  bill  of  exchange,  by  the  in-       Surrow 

iorsee  against  the  acceptor,  the  defendant  pleaded,  that,        Page. 

after  the  indorsement,  and  before  the  commencement  of 

tlesait,  the  plaintiff  indorsed  and  delivered  the  bill  to  a 

person  whose  name  was  to  the  defendant  unknown,  and 

that  the  defendant  then  became,  and  still  is,  liable  to 

ptj  the  amount  to  the  said  person  to  whom  it  was  so 

indorsed,  and  who  from  the  time  of  that  indorsement 

hitherto  has  been,  a7id  is^  the  holder  thereof;  and  the 

pUntiflT  replied,  that,  at  the  time  of  the  commencement 

oTthis  suit,  he  the  plaintiff  was,  and  still  is,  the  holder  of 

the  said  bill,  —  without  this  that  any  other  person  is  the 

hoUor  thereof,  modo  et  forma  as  in  the  plea  alleged  ;  it 

VIS  held,  that  this  replication  was  bad,  as  the  traverse 

vtt  too  large,  inasmuch  as  it  made  it  incumbent  on  the 

defcodant   to  shew  that  another  person,  and  not  the 

piuotiff,  was  the  holder,  both  at  the  commencement  of 

the  action  and  at  the  time  of  the  plea  pleaded,  and  the 

tater  fact  was  immaterial,  (b)     And  in  Comyns's  Di- 

ptf(r)  it  is  laid  down,  that  "a  traverse  larger  than  can 

he  denied,  is  bad;  as,  in  intrusion,  if  it  be  alleged  that 

possessions  of  a  college  of  deans   and   canons  of  £. 

Winded  apud  Westminster^  by  dissolution  &c.,  came  to 

the  King,  and  the  defendant  intruded,  &c. ;  the  defend- 

*Bt  says,  that  the  foundation  was   by  another   name, 

•liJBe  hoc  that  it  was  founded  ajmd  Westminster^  by  the 

t^ime  alleged ;  it  is  a  bad  triaverse,  because  it  extends 

tt>  the  place  of  the  foundation."      The  replication  is 

«^bad  as  taking  issue  on  an  immaterial  allegation. 

*he  proper  issue  would  have  been  upon  the  payment  in 

(fl)  Pet  Parke,  B.,  10  Af.  <%  Ford,  151  Ad,  5^  E.  654.,  4  P. 

^•638,639.  4    D.  34?.;    De   Medina   v. 

W  Bwon  ▼.  AmM,  6  M.  Norman,  9  M.  S^  W.  820. 
^^•559.    And  flee  Fisher  v.  (c)  Tit.  Pleader,  (G.  15.\ 

tOU  UI c.  B.  P 
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1846.       satisfaction:  whether  the  parties  aocouDted  of  and  con* 

cerning  other  matters,  was  altogether  immaterial, 

Sutton 

p  '  TiNDAL,  C.  J.     The  plea  in  question  alleges  an  ac- 

counting and  a  payment  of  the  sum  found  due.    Unless  it 
had  alleged  both,  it  would  have  been  no  answer  to  the 
action.     The  plaintiff  in  his  replication  has  thought  fit 
to  take  issue  upon  the  accounting.     The  plea  states  the 
accounting  to  have  been,  not  only  of  and  concerning 
the  causes  of  action  in  the  declaration  mentioned^  bat 
also  of  and  concerning  all  other  claims  and  demands 
then  being  between  the  plaintiff  and  defendant;  and 
alleges  a  reduction  of  the  balance  on  such  accounting  to 
50/.,  and  payment  of  that  sum.     The  plaintiff  m  his 
replication  says,  that  the  plaintiff  and  defendant  did  not 
account  together  of  and  concerning  the  said  causes  of 
action  in  the  declaration  mentioned,  and  of  all  other 
claims  and  demands  then  being  between  the  plaintiff 
and  the  defendant,  in  manner  and  form,  &c.     The  d^ 
fendant  objects,  that  in  this  the  plaintiff  has  followed 
him  too  closely,  and  that  the  traverse  should  have  been 
limited  to  the  accounting  of  and  concerning  the  causes 
of  action  in  the  declaration  mentioned,  (a)     But,  if  the 
plaintiff  had  so  shaped  his  traverse,  there  would  have 
been  a  short  answer,  viz.  that  the  accounting  was  also 
of  and  concerning  other  matters,  which  other  matters 
turned  the  balance  against  the  plaintiff,   and   so  the 
traverse  would  have  been  too   narrow.      Most  of  the 
cases  cited   by  the  defendant  are  cases  of  traverses 
of  matter  alleged  in  the  declaration,  which  is  widely 
different  from  a  distinct  allegation  in  a  plea. 

CoLTMAN,  J.     I  also  think  the  traverse  in  this  cise 
is  well  taken ;  and  that  it  falls  within  the  rule  stated  in 

(a)  It  was  80  argued;  but  claim  into  the  account  beg9td 

the  demurrer  appears  to  have  the  cause  of  action  declared  od, 

proceeded  on  the  ground  that  would  have  been  suffident  to 

the  introduction  of    any    one  support  the  plea. 
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SUpien  on  Pleading  (a)  —  that  ^^a  party  may,  in  ge-  1846. 

oeni],  traverse  a  material  allegation  of  title  or  estate,  to  — — 

the  extent  to  which  it  is  alleged,  though  it  need  not  Svtton 

hive  been  alleged  to  that  extent ;  and  such  traverse  will  Paoe. 
not  be  considered  as  too  large." 

Mauls,  J.  I  also  think  this  replication  sufficient :  it 
tnienes  a  material  allegation  in  the  plea.  The  de- 
fcodant  must  be  taken  to  admit  the  acceptance,  and  to 
leek  to  get  rid  of  his  liability,  by  stating  an  accounting 
ikbtbe  plaintiff  of  and  concerning  the  hill  and  all  other 
diiins  and  demands  between  the  parties.  If  the  plea  is 
tne^  it  discloses  a  specific  defence*  The  replication 
tnicfses  that  the  accounting  alleged  by  the  defendant, 
took  place.  The  distinction  is  well  known  between 
d^ptions  that  lie  in  quantity  and  are  divisible,  and 
tkoie  that  involve  matters  of  description  only,  which, 
iftnversed,  must  be  proved  as  alleged.  Here,  the 
plea  involves  an  agreement  between  the  parties  that 
they  would  account  respecting  the  bill  and  all  matters 
indifference.  That  is  a  description  of  the  accounting, 
vhicb,  if  traversed,  must  be  proved  in  its  entirety.  Sup- 
pose the  plea  had  alleged  a  submission  to  arbitration  of 
Ae  cause  and  all  matters  in  difference,  and  that  a  sum 
^  SOL  had  been  found  due,  and  had  been  thereupon 
piid  by  the  defendant  to  the  plaintiff.  Upon  a  traverse 
^  that  plea,  the  whole  must  have  been  proved.  It  is 
00  answer  to  say,  that  something  short  of  that  statement 
ought  have  amounted  to  a  defence.  The  whole  is 
outtter  of  description,  which  must  be  proved  in  its  en- 
tonetj.  It  is  not  a  divisible  allegation,  that  may  be 
pored  in  part ;  as  in  the  case  of  the  ship  and  cable,  in 
6ora»  V.  Sweeting.  For  these  reasons  I  think  it  quite 
^  diat  this  is  a  good  replication ;  and  consequently 

that  the  plaintiff  is  entitled  to  judgment 

(a)  Page  282. 
P  2 


212 


TRINITY  TERM, 


1 846. 

Sutton 
Page. 


Cresswell,  J.  I  think  this  demurrer  is  clearly 
frivolous ;  and  that,  at  all  events,  the  replication  is  not 
open  to  the  objections  urged  against  it. 

Judgment  for  the  plaintiff,  {a) 


(a)  Qtuere,  whether  the  plea 
was  not  bad,  for  not  shewing  that 
the  account  embraced  any  claim 
or  demand  against  the  plain- 
tiff. If  J.  sells  a  horse  to  B.  for 
50/.,  and  afterwards  B.  sells  an 
ox  to  A.  for  10/.,  and  they  ac- 
count together,  and  strike  a  ba- 
lance, A*  exchanges  his  right  of 
action  for  50/.  against  an  ex- 
tinction of  the  debt  of  10/.  and 
a  new  right  of  action  for  40/. 
But,  If  A.  is  the  seller  of  both 
horse  and  ox,  an  accounting 
amounts  to  nothing  more  than 
an  acknowledgment  of  the  an- 
tecedent liability.  And  see  ante^ 
Vol.  I.  869.  n. 

If,  in  the  principal  case,  the 


plea  had  shewn  that  muhtal 
claims  had  been  thrown  into 
the  account,  the  number  of 
the  cross  demands  would  ap- 
pear to  be  immateriaL  Sup- 
posing Page  had  pleaded  that  he 
and  Sutton  accounted  togedier 
**  of  and  concerning  the  nid 
causes  of  action,"  and  also  of 
and  concerning  certain  daimt 
and  demands  then  due  £tom 
the  plaintiflf*  to  the  defendant  for 
goods  sold,  and  for  work  and  la- 
bour, and  for  money  lent^  it 
could  hardly  have  been  con- 
tended that  this  conventiofia) 
set  off  was  matter  of  indi- 
visible description,  and  not 
matter  of  divisible  allegation. 


June  2. 

The  court  re- 
fused to  allow 
a  replication 
to  be  amended 
after  the  lapse 
of  a  year  after 
judgment 
pronounced 
on  demurrer, 
the  case 
having  pre- 
viously stood 
over  that  the 
parties  might 
mutually 
agree  to 
amend,  and 
both  having 
declined  to  do 

80. 


Hammond  v.  Colls. 

^RESPASS.  The  first  count  charged  the  defendant 
with  breaking  and  entering  a  messuage,  farm,  and 
lands,  and  treading  down  and  trampling  down,  &c.,  the 
crops  thereon  growing ;  and  seizing,  taking,  and  carry- 
ing away  the  said  crops,  and  converting  and  disposing 
of  the  same  to  the  defendant's  use.  The  second  and 
fourth  counts  charged  an  expulsion  of  the  plaintiff  and 
his  family  from  the  farm  and  dwelling-house. 

The  eighth  plea,  to  these  counts,  after  setting  out « 
lease  by  indenture  from  A.  to  the  plaintiff,  which  coo- 
tained  covenants  by  the  plaintiff  that  he  would  not,  tt 
any  time  during  the  term,  sow,  reap,  or  take  from  the 
arable  lands  demised,  or  any  part  thereof,  more  thin 
two  crops  of  any  sort  of  corn  or  grain  successively,  bat 
would,  every  third  year,  summer-fallow  or  lay.the  said 
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arable  lands  down  with  rye-grass  and  clover  seeds,  or 
vould  plant  with  potatoes,  or  sow  with  peas  or  beans, 
vbich  should  be  twice  well  hoed;  and  also  that  the 
plaintifl^  his  executors,  &c.,  should  not,  at  any  time 
doriog  the  term,  let,  assign,  or  set  over,  or  otherwise 
ptrt  with  the  indenture  of  lease,  or  the  premises  thereby 
demised,  without  the  special  licence  and  consent  of  A.j 
kis  heirs  and  assigns,  in  writing  —  with  a  power  of  re- 
entry for  breach  of  any  covenant  in  the  lease  —  and 
iettiDg  out  a  grant  by  indenture  of  the  reversion  to  the 
defendant — stated,  that,  after  the  making  of  those  in- 
dentores,  &c^  the  plaintiff  did  set  over  and  part  with 
the  said  indenture  of  lease,  and  the  term  thereby  created, 
vithintlie  true  intent  and  meaning  of  the  said  indenture 
rflease^  and  the  proviso  and  condition  for  re-entry 
therein  contained,  to  xoitf  by  pawning^  pledging^  and 
^^gaging  the  said  indenture  of  lease  to  and  with  certain 
crtiUorSj  to  XDity  B,  and  C,  without  the  consent  of  A.  or 
^tke  defendant.  To  this  plea  the  plaintiff  replied,' that 
be  did  not  set  over  or  part  with  the  said  indenture  of 
lease,  or  the  term  thereby  created,  within  the  true  intent 
^  meaning  of  the  said  indenture  of  lease,  and  the 
proviso  and  condition  for  re-entry  therein  contained,  by 
P«c«/ng,  pledging^  or  moHgaging  the  said  indenture  of 
icase  to  and  with  the  said  supposed  creditors  of  him  the 
plaintiff  in  that  behalf  mentioned,  or  either  of  them, 
■oib  et  Jbrmd.  To  this  replication,  as  well  as  to  the 
t^lication  to  a  further  plea  (the  tenth)  pleaded  in  bar 
to  the  same  counts,  the  defendant  demurred  specially. 

Upon  the  argument  of  the  demurrers,  the  court  sug- 
psted  that  both  parties  should  amend,  without  costs  — 
tbe  pIuntiflT,  his  replication  to  the  eighth  plea ;  and  the 
«Andant,  by  withdrawing  his  demurrer  to  the  replica- 
"On  to  the  tenth  plea,  and  taking  issue  thereon.  To  this 
Proposal  the  defendant  refused  to  accede ;  and  neither 
F^^  having,  afler  some  negotiation  between  the  parlies, 
^Vied  to  amend  his  own  defective  pleadings  upon  paj/^ 

p  S 
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Hammond 

«. 

Colls. 
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Hammond 
Colls. 


ment  ofcosts^  the  court,  in  the  last  Trinity  vacation,  pro* 
nounced  judgment  for  the  defendant  on  the  demurrer 
to  the  replication  to  the  eighth  plea — holdmg  that  the 
replication  ought  to  have  denied,  generally,  that  the 
plainti£P  had  parted,  f •  e.  in  any  manner  parted,  with  the 
indenture,  instead  of  confining  the  issue  to  the  parti- 
cular mode  of  parting  with  It,  immaterially  stated,  under 
a  scilicet^  in  the  plea ;  and  for  the  plaintiff  on  the  de- 
murrer to  the  replication  to  the  tenth  plea,  (a) 


Mannings  Seijt,  for  the  plaintiff,  now  moved  for  leave 
to  amend  his  replication  to  the  eighth  plea,  or  to  add  a 
count.  IMatdey  J.  You  should  have  made  your  elec- 
tion while  the  matter  stood  over  for  that  purpose ;  or, 
at  all  events,  you  should  have  applied  at  the  time  the 
judgment  was  pronounced.  I  think  it  is  now  too  late.] 
The  power  of  the  court  to  amend  is  almost  without  limit 
Amendments  have  been  allowed  after  much  greater 
lapse  of  time :  and  even  after  judgment  and  a  writ  of 
error  brought  and  argued :  Richardson  v.  Mellish.  (6) 
[Cressnjoell^  J.  That  was  not  an  amendment  of  the 
pleadings.  Matdej  J.  You  are  not  without  remedy: 
you  may  bring  a  new  action.] 


Per  curiam.  We  think  we  have  no  power,  under  the 
circumstances,  to  allow  the  proposed  amendment.  It  is 
now  nearly  a  year  since  the  judgment  was  pronounced. 
And  we  delayed  giving  it  for  a  considerable  time  to  give 
the  parties  an  opportunity  to  amend  ;  the  amendment 
now  prayed  being  at  that  time  the  very  subject-matter 
of  discussion.  We  think  we  ought  not  to  interfere  witb 
the  bargain  {c)  then  made. 

Manning  took  nothii^ 


(a)  Vide  ant^,   Vol.  I.,   p. 
916.,  3D.S(L.  164. 

(b)  3  Bingh.  346.,  U  J.B. 
Mowe,  104.     And  see  MtUuik 


V.  R%ckard9fm,  7  B.SfCSli, 
9  Bingh,  lfl5.,  ftM.it  SM(ip 
191.,  1  Oark.  Sf  Fb^  «M 
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Doe  dem.  Bailey  and  Others  v.  Foster. 

June  2. 
jPJECTMENT,  for  a  messuage  and  land  situate  at  ^Y  a  memo- 
WaUhamstaw^  in  the  county  of  Essex.  i«re«nent 

The  declaration  contained  four  demises,  each  being  dated  the 

laid  on  the  25th  of  June,  1845,— the  first,  by  Robert  ^V^J^^  "^^^^ 
_  ,  1842,  made 

D(ttley  and  Richard  Bedford  Alleriy  churchwardens,  and  between  A,y 

George  CoUard  and  At/red  Janson,  overseers,   of  the  ■»  *g^°t  for 

parish  of  Si.  Maiyy  fFaUhamstavo — the  second,  by  James  ^£  ^^^  church- 

Pistor — the  third,  by  Charles  Webber  and  John  Budd —  wardens  of 

the  fourth,  by  John  Stoker  and  Robert  Bailey.  *J?/  Pf^^  ^^ 

rPL  .  T^  ^        St.  M.  (not 

The  cause  was  tried  before  Alderson,  B.,  at  the  last  naming 

assizes  for  the  county  of  Essex.     It  appeared  that  the  them),  of  the 

premises  in  question  had  been  held  by  the  defendant  ^  ^  ^ 

ttnder  the  following  agreement^  which  when  produced  other  part,  it 

bore  a  205.  agreement  stamp  :  —  7**  *?T^ 

°  ^  .  (provided  a 

''Memorandum  of  agreement  made  this  23rd  of  June,  licence  could 
IW2,  between    H.  F.  Gadsden^   as   agent  for   and   on  he  ohuined 
behalf  of  the  churchwardens  of  the  parish  of  St.  Mary,  ^^  ^^  manor 

^dthamstoWf  in  the  county  of  EsseXy  of  the  one  part,  and  upon  B. 

putting  the 
pKmises  into  repair)  that  the  churchwardens  should  grant  a  lease  to  B,  for 
^rotyH)ne  years  from  Midsummer-day  then  next,  under  the  clear  yearly  rent 
^  SO/. ;  such  lease  to  contain  coyenants  for  payment  of  rent  and  taxes,  and  to 
''^t  insure,  not  to  commit  waste,  8cc,,  and  all  other  usual  and  proper  co- 
^^Bi^ts,  &c. ;  and  B.  agreed  to  accept  such  lease,  and  execute  a  counterpart,  &c., 
iBd  that,  until  such  lease  and  counterpart  should  be  granted,  the  said  yearly 
lot  ahould  he  payable  and  recoyerable  by  distress  or  otherwise,  in  like  manner 
^  if  iQch  lease  and  counterpart  had  been  executed  :  — 

Hdd,  that  this  instrument  was  properly  stamped  as  an  agreement. 

Hdd,  also,  that  the  tenancy  thereby  created  —  whether  a  tenancy  from  year  to 
y^^  (which  the  court  thought  it  was),  or  a  tenancy  at  will  —  was  properly  put 
an  end  to  by  a  notice  to  quit  and  deUver  up  possession,  given  by  persons  acting 
•■  agents  for  C,  and  D.  who  were  churchwardens  at  the  time  the  agreement  was 
p^ne  and  B.  let  into  possession  ;  notwithstanding  the  notice  purported  also  to 
"■^  heen  given  on  behalf  of  the  churchwardens  and  overseers  in  office  when  the 
^^^  was  served,  and  did  not  state  to  whom  the  possession  was  to  be  delivered  up. 

"^  ««atutB  59  G.  8.  c.  12.  *.  17.  does  not  apply  to  copyholds. 
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and  John  Foster^  of  Botherfield  Street^  Idingtoti^  in  ibe 
county  of  Middlesex^  of  the  other  part : 

"  The  said  JET.  F.  Gadsden  hereby  agrees  (provided  a 
licence  can  be  obtained  from  the  lord  of  the  manor  in 
which  the  hereditaments  and  premises  hereinafter  parti« 
cularly  mentioned  are  situate,  but  without  any  right  in 
the  said  John  Foster^  his  executors,  administrators,  or 
assigns,  to  require  the  sanction  of  the  poor-law  com- 
missioners, or  the  board  of  guardians  of  the  union  in 
which  the  said  parish  is  comprised,  and  vpon  the  said 
John  Foster  putting  the  said  messuage  or  tenement^  build'' 
if/gSy  and  premises^  into  a  good  and  tenantable  state  of 
repair^)  that  the  said  churchwardens  shall  grant  and 
execute,  or  cause  or  procure  to  be  granted  and  exe- 
cuted, unto  the  said  John  Foster,  his  executors,  admin- 
istrators, and  assigns,  a  lease  of  all  that  piece  or  parcel 
of  land  lying  and  being  in  Walthamstaw  aforesaid^ 
heretofore  (with  other  land  and  buildings  thereon  be- 
longing to  Sir  R.  Fitzixygram)  in  the  occupation  of  Mr. 
SaJtmer^  and  late  of  Mr.  Broxvn,  and  now  unoccupied ; 
and  also  all  that  messuage  or  dwelling-house  and  ap- 
purtenances standing  and  being  thereon  (except  timber 
and  timber-like  trees  growing  thereon,  and  except  the 
tenant's  fixtures  in  and  about  the  same,  for  the  removal 
of  which  the  said  Mr.  Saltmer  is  to  be  at  liberty  to  enter 
upon  the  premises  as  may  be  necessary,  provided  the 
said  John  Foster,  his  executors,  administrators,  or  as- 
signs, shall  not  become  the  purchaser  thereof)  to  hold 
to  the  said  John  Foster,  his  executors,  administrators, 
and  assigns,  for  the  term  of  twenty-one  years  from 
Midsumma-'day  next,  at  and  under  the  clear  yearly 
rent  of  30/.,  payable  quarterly,  free  from  all  taxes, 
tithes,  or  rent-charges  in  lieu  of  tithes,  and  all  deduc- 
tions whatsoever,  except  income  and  property-tax; 
such  lease  to  contain  covenants  for  payment  of  rent 
and  taxes,  to  repair  and  keep  in  repair,  not  to  use  the 
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said  agreed-to*be^emised  messuage  or  tenement  other 
than  as  a  private  dwelling-house,  to  insure  the  premises 
in  500L  at  the  least,  and  the  usual  power  to  enter  and 
see  to  state  of  repairs,  to  cut  and  carry  away  timber, 
and  to  re-enter  on  non-payment  of  rent  or  non-per- 
formance of  covenants ;  and  all  other  usual  and  proper 
crovenants,  clauses,  provisoes,  and  agreements :  And  the 
said  John  Foster  hereby  agrees  to  except  such  lease 
and  execute   a  counterpart  thereof  (such   lease    and 
counterpart  to  be  prepared  by  the  solicitor  to  the  said 
parish),  and  to  pay  the  expense  thereof,  and  of  and 
relating  to  such  licence  so  to  be  obtained  as  aforesaid, 
and  of  this  agreement,  the  said  churchwardens  hereby 
agreeing  to  allow  to  the  said  Jo/m  Foster^  his  executors, 
administrators,  or   assigns,  the   sum  of  S/.  \5s.  out  of 
l.lie  first  quarter's  rent  payable  in  respect  of  such  pre- 
ises;  and  that,  until  such  lease  and  counterpart  shall 
granted,  the  said  yearly  rent  shall  be  payable  and 
rieooverable,  by  distress  or  otherwise,  in  like  manner 
AS  if  such  lease  and  counterpart  had  been  executed. 
As  witness,"  &c. 

It  appeared  that  a  draft  lease  had  been  prepared  and 

^cnt  to  the  defendants  solicitors,  who  returned  it  with 

^Q  intimation  that  the  defendant  did  not  then  require  a 

lease  to  be  executed,  but  that,  whenever  a  lease  was 

executed,  it  must  be  a  legal  and  valid  instrument. 

On  the  part  of  the  defendant,  it  was  objected  that  the 
'W  instrument  should  have  been  stamped  with  a 
%  lease  stamp ;  or,  if  it  amounted  to  no  more  than 
^^  ogieemeni,  that,  inasmuch  as  it  was  stamped  after 
*e  7&  8  Vict.  c.  21.  came  into  operation,  it  should 
have  been  impressed  with  the  25.  6<L  stamp  imposed  by 
tbat  statute.  Upon  this  point  the  learned  baron  re- 
^^cdtothe  defendant  leave  to  move  to  enter  a  nonsuit. 
'Hie  plaintiff  then  put  in  a  notice  to  quit,  dated  the 
^^^  of  ITovemberj  1844,  by  Jo/in  Stoker  and  Robert 
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1846.        Bailey f  who  were  proved  to  have  been  at  that  time 

churchwardens  of  the  parish  of  St.  Mary^  WaUhamstcnu 

Dom  dem.         jj.  ^^^  thereupon  objected,  for  the  defendant,  that 
V.  there  was  no  evidence  that  the  premises  were  parish 

Foster.  property,  or  that  the  requisites  of  the  statute  59  G.  3. 
c.  12.  5.  !?•  had  been  complied  with;  and  that,  at  all 
events,  the  notice  should  have  been  given  by  the  chmrch- 
wardens  and  overseers^  and  should  have  so  described 
them. 

The  plaintiff  then  gave  in  evidence  the  following  no- 
tice to  quit,  signed  by  Messrs.  Hindman  4*  Hcnvard^  the 
attorneys  for  the  lessors  of  the  plaintiff;  but  it  did  not 
appear  that  they  were  authorized  in  writing  by  the 
persons  on  whose  behalf  the  notice  was  stated  to  be 
given,  to  give  such  notice  (a) :  — 

^'  We,  the  undersigned,  as  agents  for  and  on  behalf 
of  Charles  Webber  and  John  Budd^  late  churchwardens 
of  the  parish  of  St.  Mary^  WalthamstoWj  Essex^  and  Jokn 
Stoker  and  Robert  Bailey^  the  present  churchwardens  of 
the  said  parish^  and  Edward  Wigram  and  Samuel  Tm/Ior^ 
the  present  overseers  of  the  poor  of  the  same  parbh,  do 
hereby  require  you  to  quit  and  deliver  up  possession, 
on  the  24th  day  of  June  next,  of  all  that  messuage, 
tenement,  or  dwelling-house,  with  the  yard,  garden, 
hereditaments,  and  appurtenances  to  the  same  belong- 
ing, situate  and  being  in  Church  Hill  Lane^   WaUhitm-^ 
stow  aforesaid,  and   now  in  your  occupation.     Dated 
this  24'th  of  December,  184-4." 

For  the  defendant  it  was  objected,  that  this  notice 
was  defective,  inasmuch  as  it  did  not  state  to  whom  the 
premises  were  to  be  delivered  up :  and  that  there  was 
no  demise  in  the  declaration  to  which  it  could  apply* 

It  was  then  contended,  on  behalf  of  the  plaintifl^  that 

(a)  See  Goodtitle  d.  King  v.      Doe  d.  Lyster^  v.  CMdwin,  \. 
Woodward,  3  B.  Sf  Aid.  689-;      Gale ^  D.  468. 
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DO  Dotiee  to  quit  was  necessary,  half  a  year's  rent  being 
io  arrear,  and  no  sufficient  distress  on  the  premises :  as 
to  this,  however,  the  proof  failed.  Certain  acts  of  waste 
committed  by  the  defendant  were  then  proved. 

To  obviate  the  infirmities  of  the  other  parts  of  the 
GHe»4be  lessors  of  the  plaintiff  then  sought  to  rely  on 
the  demise  hj  James  Pistor.  For  this  purpose^  they 
pot  in  an  examined  copy  of  the  court-roll  of  the  manor 
of  WalthamstaWj  containing  an  admittance  of  one  Wil- 
fim  Jaalei  Pistor  to  certain  tenements,  parcel  of  the 
moor,  on  the  9th  of  January ^  1822,  ^^  in  trust  for  the 
poor  of  the  parish  of  Walikamstow.^ 

It  was  objected,  for  the  defendant,  that  this  copy  was 
inadmissible  for  want  of  a  stamp,  (a)  This  objection, 
Itowever,  was  overruled. 

The  evidence  to  identify  the  premises  mentioned  in 
diis  admittance  with  those  which  were  the  subject  of 
dus  action,  and  also  to  identify  the  William  James  Pistor 
dierein  named  with  the  James  Pistor^  the  party  demising, 
Vis  extremely  slight.  The  learned  baron,  however,  sub- 
iBitted  that  question  to  the  jury,  who  found  that  the 
Premises  were  the  same,  and  that  the  William  James 
fiitor  in  the  admittance,  and  the  James  Pistor  in  the 
dedaration,  were  one  and  the  same  person.  The 
kiroed  baron  thereupon  allowed  the  declaration  to  be 
ttneoded  (i),  notwithstanding  the  counsel  for  the  de-» 
fcndant  declined  to  admit  the  lease,  entry,  and  ouster, 
n  d)e  declaration  so  amended.  There  was  no  applica- 
tion to  amend  the  consent-rule. 

It  was  insisted,  on  the  part  of  the  defendant,  that,  as 
against  Pistor^  there  had  been  an  adverse  possession  of 
^'^^^  than  twenty  years  ;  and  that,  at  all  events,  he  had 
^iesced  in  the  holding  by  the  defendant,  and  that 

(«)  Sec  Doe  d.  Cawthom  or  (b)    "  Duhitante     meipso" 

^••ttoiTi  T.  Mee,  4  B,  6^  Ad,      said  his  lordship  in  his  report 
®^7.,  1  iVec.  4  M.  424.  to  the  court. 
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Foster. 


such  holding  could  not  be  determined  without  a  demand 
of  possession. 

A  verdict  was  entered  generally  for  the  lessors  of  the 
plaintiff. 

BijleSi  Serjt;  in  Easter  term  last,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  pur- 
suant to  the  leave  reserved,  or  for  a  new  trial. 

Chafnielli  Serjt.  (with  whom  was  Bovill)^  now  shewed 
cause.  The  instrument  in  question  was  a  mere  agree* 
ment  for  a  future  lease,  and  was  therefore  properly 
stamped  with  an  agreement  stamp.  If  it  were  held  to 
be  a  lease,  it  would  operate  as  a  forfeiture  of  the  lessors' 
estate,  the  licence  of  the  lord  of  the  manor  being  neces- 
sary :  and  that  is  a  circumstance  that  will  not  be  lost 
sight  of  in  construing  the  instrument.  In  Doe  d.  Coore 
V.  Clare  (a),  an  instrument  on  an  agreement  stamp,  re- 
citing that  A.^  in  case  he  should  be  entitled  to  certain 
premises  on  the  death  of  J?.,  would  immediately  demise 
the  same  to  C,  declaring  that  he  did  thereby  agree  to 
demise  and  let  the  same,  with  a  subsequent  covenant  to 
procure  a  licence  to  let  from  the  lord,  —  was  held  to 
operate  as  an  agreement  for  a  lease,  and  not  as  an  ab- 
solute demise.  Lord  Kenywi  said  that  all  the  court 
were  of  opinion  ^*  that  the  instrument  was  an  executory 
agreement  only,  and  not  a  lease:"  and  one  of  the 
reasons  assigned  was  —  ^^  because,  if  this  were  held  to 
be  a  lease,  a  forfeiture  Mould  be  incurred;  whereas, 
that  would  be  contrary  to  the  intent  of  the  parties,  who 
have  cautiously  guarded  against  it  by  the  insertion  of 
a  covenant  that  a  licence  to  lease  should  be  procured 
from  the  lord.'*  [Tindal,  C.J.  That  was  an  agree- 
ment for  a  lease  for  twenty-one  years.     Does  the  same 


(a)  2  r.  A  739. 
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role  hold  with  rererence  to  a  lease  for  a  year?  Maide^  J.        1846. 

Tbe  proviso  as  to  the  distress  seems  to  shew  that  the        

actual  position  of  the  parties  was  intended  to  be  the     ^"  ^"' 
same  as  if  the  instrument  was  a  lease.]     The  construe-  ^^ 

tion  of  the  instrument  can  hardly  depend   upon  that       Fostbr. 
Hatfxard  v.  Harwell  (a)^  by  agreement  between  P» 
i  H^  P.  agreed  to  grant  to  H.  a  lease  of  land  and 
die  buildings  then  standing  thereon,  and  others  to  be 
erected  thereon  under  the  agreement,  with  the  appur- 
C^enances,  as  they  were  and  had  been  in  the  possession 
c»f  H.y  for  a  term  of  years,  to  commence  at  a  day  then 
past,  at  a  specified  rent,  payable  on  days  then  to  come ; 
And  P.  agreed  in  four  months  to  erect  certain  buildings 
OA  the  land;    and  H.  agreed  to  take  the  lease,  and 
execute  a  counterpart,  aod,  in  the  said  four  months,  to 
^>^ect  certain  buildings  on  the  land :  and  it  was  agreed 
^t  the  lease  should  be  granted  immediately  after  P. 
^ould  obtain  his  lease  of  the  said  premises  from  M,^ 
^nder  the  then  subsisting  agreement  between  P.  and 
^* ;  and  that  the  lease  from  P.  to  M.  should  contain 
^e  covenants,  &c.,  to  those  in  the  lease  from  Jkf.  to  P., 
^nd  such  other  covenants  as  were  usual  in  such  leases ; 
^''^  H.  agreed  to  pay  the  rent,  as  if  the  lease  from  P. 
^ere  already  executed  :  if  JET.  failed  to  pay  such  rent,  or 
perform  the  agreement,  the  agreement  was  to  be  void 
^   far  as   regarded  the  engagements  of  P. ;  and  P* 
might  retain,  or  re-enter  upon,  and  dispose  of,  the  pre- 
inises :  if  P.  failed  to  perform  &c.,  he  was  to  pay  500/. 
to  A  as  liquidated  damages.     It  was  held  that  the  in- 
strument did  not  amount  to  a  present  demise,  inasmuch 
AS  P.  appeared  by  the  agreement  to  have  no  presetU 
pooler  to  grant  a  lease;  and  that,  H.  having  entered, 
and  made  default  in  payment  of  rent,  P.  could  not  dis- 
train.   Bicknetl  v.  Hood  (&},  however,  approaches  more 

(a)  6  Ad.  Si  E.  265.  (6)  5  Jf.  S^  W.  104. 
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1846.       liearly  to  the  present  case.    By  an  inatraindit 

December  ISth,  18S4,  A.^  in  consideration  of  the  rents 

I^dem.     covenants,    and    agreements    thereinafter    mentioned 
^  agreed  to  grant  a  lease  to  B.j  his  executors,  &&,  o 

Foma.      certain  premises,  to  hold  the  same  for  the  term  of  tw( 
years  and  three  quarters,  wanting  seven  days,  from  du 
25th  of  December  then  instant,  yielding  and  paying  a  cer 
tain  rent,  payable  quarterly,  the  first  payment  to  bi 
made  on  the  25th  of  March  then  next ;  which  indentan 
should  contain  covenants  on  the  part  of  B.  to  pay  thi 
rent,  &c.,  and  all  such  other  covenants  as  were  con- 
tained in  a  lease  therein  referred  to ;  and  B.  agreed 
that  he  would,  if  and  when  requested  so  to  do  by  Am^ 
accept  such  lease ;  and  that,  until  such  lease  should  han 
been  granted  as  aforesaid^  it  should  be  Umfkdjor  A^  hh 
executors^  4*c.,  to  distrain  for  aU  or  any  part  of  the  reni 
which  might  become  due  from  B.,ybr  or  in  respect  of  tki 
premises  therein/  agreed  to  be  demised^  at  amf  time  qfim 
the  execution  of  that  agreement :  and  it  was  held  tbaf 
the  instrument  operated  as  an  agreement  only,  and  no 
as  an  actual  demise :  and  consequently  that  an  agref 
ment  stamp  was  suiBcient  for  it.    Parke,  B.,  there  saj; 
^^  The  general  rule  is,  that,  if  there  are  any  won 
shewing  a  present  intention  that  one  is  to  give  and  t 
other  to  have  possession,  a  tenancy  is  created ;  and  I 
question  is,  whether  in  this  case  there  appear  suflki 
words  of  positive  agreement  that  the  defendant  shall  h 
possession  al  all  events.     I  think  it  will  be  found, 
examination,  that  there  is  nothing  to  bind  the  lesso 
give  possession  in  any  event,  unless  a  lease  is  exeCi? 
and  I  think  the  true  construction  of  the  instrumei 
that  the  lessor  agrees  to  grant  a  future  lease^  aw 
lessee  agrees,  that,  if,  before  it  b  granted,  he  u 
mitted  to  occupy,  and  does  occupy,  then  the  lesso 
have  power  to  distrain.     But  for  such  a  stipulatii 
lessor  might  not  have  been  enabled  to  distnd 
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some  rent  had  been  paid,  without  a  fresh  agreement  to 
shew  that  the  terms  of  the  tenancy  were  settled."  And 
JUaitkj  J.,  added  :  ^^  There  would  be  no  doubt  in  this 
case,  if  it  were  not  for  the  clause  relating  to  the  power 
of  distress.  But,  if  the  intention  of  the  whole  iustru* 
mcDt  were  that  it  should  operate  as  a  present  demise, 
that  clause  would  be  idle,  because  the  lessor  would 
have  had  power  to  distrain  without  it.  I  think,  there- 
fan,  the  very  clause  appealed  to  confirms  the  view 
tmkta  by  the  court,  that  this  is  not  a  lease,  but  an 
agreement  only.''  The  principle  of  that  case  is  con- 
firmed by  Hope  v.  Booth,  {a)  The  question  is,  whether 
tlie  relation  of  landlord  and  tenant  was  created  at  the 
moment  the  agreement  was  executed.  If  not,  the  pay- 
ment of  rent  under  a  distress  would  not  create  a 
teiHmejr. 

The  multiplicity  of  demises  in  this  declaration  was 
occasioned  by  a  doubt,  which,  from  recent  cases  (6), 
Spears  to  have  been  well  founded,  whether  the  statute 
^^6.3.  c.  12.  s.  17.  applies  to  copyholds. 

The  first  demise  is  laid  in  the  names  of  the  persons 

^bo  filled  the  offices  of  churchwardens  and  overseers  of 

^parish  of  St.  Mary,  WaltkamstoWy  at  the  date  of  that 

demise;  the  second,  in  the  name  of  the  supposed  legal 

<>wiierof  the  copyhold  interest;  the  third,  in  the  names 

oTtfiose  who  were  churchwardens  at  the  date  of  the 

H^inent  under  which  the  defendant  entered ;  and  the 

finrth,  in  the  names  of  those  who  were  churchwardens 

tt  the  time  the  notice  to  quit  was  given. 

The  amendment  made  at  the  trial  in  the  second  de- 
^  by  altering  the  Christian  name  of  the  lessor  of  the 
pluDtiff,  was  clearly  warranted  by  the  statute  (c) :  Doe 


1846. 

Dob  dem. 
Bailey 

V. 
FOBTBR. 


(a)  IB.S^  Ad.  498. 

(*)  See  AUaton  v.  Stark,  9 
^*^.««5.,  1  P.  e^  D.  183., 
^•"'^'wwrlfc  T.  Kniahif.  11  M. 


Sf  W.  342. ;  In  re  Faddinyton 
Charities,  9  Simons,  629. 
(c)  3  &  4  W.  4.  c.  42.  s.  23. 
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d.  Edwards  v«  Leach  (a) ;  Doe  d.  Simpson  v.  HaU.  {b) 
[^Ma/Jcy  J.  The  declaration  states  a  wriltea  instrument 
— a  lease  from  James  Pisior  to  John  Doe :  the  proof 
offered  is,  of  a  lease  from  William  James  Pistor.  That 
clearly  is  a  variance  that  was  amendable.  I  think,  how- 
ever,  the  third  demise  is  the  only  one  upon  which  yon 
can  rely.] 

The  defendant  was  let  into  possession  by  Webber  and 
Btiddj  the  then  churchwardens.  He  could  not  dispute 
their  title,  (c)  And  his  tenancy — a  tenancy  from  year  to 
year  upon  the  terms  of  that  agreement  —  was  properly 
put  an  end  to  by  the  notice  to  quit  given  pn  the  24th  of 
December,,  1844.  The  validity  of  that  notice  is  not  at 
all  affected  by  the  circumstance  of  the  agents  by  whom 
it  was  given,  professing  to  act  also  as  agents  for  the  then 
churchwardens  and  overseers,  who  were  no  parties  to 
the  original  agreement.  It  might  have  been  objection- 
able, had  the  premises  been  described  in  the  notice  as 
being  held  undef*  the  several  persons  named. 

Bylesy  Serjt,  in  support  of  the  rule.     Assuming  the 
instrument  in  question  to  be  a  mere  agreement  for  a 
lease,  it  appears  upon  the  face  of  it  that  the  church- 
wardens were  dealing  with  property  in  which  they  might 
have  an  equitable,  but  in  which  they  clearly  had  no  legal, 
interest ;  and  that  they  were  dealing  with  it  as  property 
held  by  them  in  their  official,  and  not  in  their  personal* 
capacities.   They  contract  to  procure  a  lease  to  be  grant* 
ed  by  the  person  having  the  legal  interest.     Under  this 
contract,  Foster  never  became  tenant  to    Webber  and 
Budd.  [Tindal^  C.  J.  Having  been  let  into  possession  \>y 
Webber  and  Budd^  is  it  competent  to  him  to  deny  their 
title  ?  (</)]   The  notice  does  not  state  to  whom  the  posses- 


(a)  S  M.d^G.  9,29.,  S  Scott, 
N.  R.  509. 

(6)  J  3  Law  Joum,,  N.  S., 
Q.  B.  251. 

(c)  But  he  might  shew  that 


title  to  he  at  an  end^  vide  Doe  d. 
Jackson  v.  Ramsbolham,  3 
Si  S.  416. 

(d)  Vide^N.S^M.^Q. 
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ion  is  required  to  be  delivered  up.     iMaule^  J.     Let 
lie  defendant  walk  out :  no  doubt  the  right  parties  will 
take  possession.]     Then,  the  instrument  of  the  2Srd  of 
Jkne,  1842,  is  a  demise,  and  not  a  mere  agreement. 
Pinero  v.  Judson  {a)  comes  the  nearest  to  this  of  any 
of  the  reported  cases.     It  was  there  held  that  an  agree- 
ment for  a  lease,  with   stipulations  for  the  lessee  to 
ocNDiDence  with  laying  out  a  considerable  sum  on  the 
premises  (the  lease  to  contain  certain  specified  cove- 
naots),  **  and  in  the  mean  time,  and  until  such  lease 
sbill  be  executed,  to  pay  rent,  and  to  hold  the  same 
premises,  subject  to  the  covenants  above  mentioned  **  — 
laooDted   to  an   actual  demise.     In  Bacon's  Abridg-- 
aotf  (i),  it  is  said :  ^*  It  may  be  laid  down  for  a  rule, 
that,  whatever  words  are  suiBcient  to  explain  the  intent 
of  the  parties,  that  the  one  shall  divest  himself  of  the 
poBsession,  and  the  other  come  into  it,  for  such  a  deter- 
minate time,  such  words,  whether  they  run  in  the  form 
^  a  licence,  covenant,  or  agreement,  are  of  themselves 
^cient,  and  will,  in  construction  of  law,  amount  to  a 
kase  for  years,  as  efiectually  as  if  the  most  proper  and 
P^inent  words  had  been  made  use  of  for  that  purpose : 
*nd,  on  the  contrary,  if  the  most  proper  and  authentic 
^  of  words  whereby  to  describe  and  pass  a  present 
kase  for  years,  are  made  use  of,  yet,  if,  upon  the  whole 
^)  there  appears  no  such  intent,  but  that  they  are 
^  preparatory  and  relative  to  a  future  lease  to  be 
>^e,  the  law  will  rather  do  violence  to  the  words  than 
^"^  through  the  intent  of  the  parties :  for,  a  lease  for 
T^ttrs  being  no  other  than  a  contract  for  the  possession 
^  profits  of  the  lands  on  the  one  side,  and  a  recom- 
pense of  rent  or  other  income  on  the  other,  if  (he  words 
**de  Qse  of  are  sufficient  to  prove  such  a  contract,  in 
*n*t  form   soever   they  are   introduced,   or   however 

(a)  6  Bmgh.  206.,  3  M.  S^  (6)  Tit  Leases  and  Terms 

'•  *97.  See  15  If.  i^  W.  601.     fw  Years,  (K). 

^OI.  III.  —  c.  B.  o 


1846. 

Dob  dem. 
Bailey 

«. 
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variously  applicable,  the  law  calls  in  the  intent  of  the 
parties,  and  models  and  governs  the  intent  accordingly.** 
The  last  clause  shews  clearly  that  these  parties  were 
contemplating  an  actual  present  demise.  It  provides, 
that,  f^  until  such  lease  and  counterpart  shall  be  granted, 
the  said  yearly  rent  shall  be  payable  and  recoverable, 
by  distress  or  otherwise,  in  like  manner  as  if  such  lease 
and  counterpart  had  been  executed."  [^Tindalf  C.  J. 
It  was  uncertain  at  the  time  who  would  be  the  lessor ; 
therefore  it  was  agreed  that  in  the  meantime  things 
should  go  on  as  if  the  defendant  was  tenant  to  Webber 
and  Budd.]  There  is  no  authority  to  justify  the  con- 
struction of  this  instrument  otherwise  than  as  a  demise. 


TiNDAL,  C.  J.  I  am  of  opinion  that  the  plainti£F  is 
entitled  to  recover  upon  the  third  demise.  I  am  also  of 
opinion  that  the  memorandum  of  the  2Srd  of  Jinw, 
1842,  was  an  agreement  only;  and  therefore  there  b 
an  end  to  the  question  as  to  the  sufficiency  of  the  stampw 
The  present  instrument  differs  materially  from  that  pro- 
duced in  Pinero  v.  Judson.  There,  the  defendant  was  to 
lay  out  money  upon  the  premises,  and  to  pay  rent,  and  to 
hold,  until  the  lease  should  be  executed,  **  subject  to  the 
covenants  above  mentioned."  A  more  formal  lease  was 
to  be  executed  when  circumstances  required  it.  Here^ 
however,  the  parties  were  evidently  doubting  who  should 
be  the  real  lessor ;  and  in  the  meantime,  until  that  point 
could  be  settled,  the  holding  was  to  be  under  the  sub- 
ordinate agreement  To  whom  was  the  defendant  to 
pay  rent  ?  To  the  persons  who  let  him  into  possession: 
and,  although  in  the  agreement  they  are  called  *^  the 
churchwardens  of  the  parish  of  St.  Mary,  Waltkawutam^ 
it  was  well  known  who  they  were.  Those  persons 
having  let  the  defendant  into  possession,  the  right,  inas- 
much as  they  could  not  claim  the  premises  as  a  corpora- 
tion, never  shifted  from  them  ;  and,  when  they  gave  the 
defendant  a  notice  to  quit,  he  was  bound  to  obey  ic 
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Lving  come  into  possession  under  them,  it  was  not        1846. 

inpeteDt  to  him  to  dbpute  their  title.  ■ 

DoK  deni. 

Bailbt 
CoLTMAKf  J.     I  also  think  the  demise  by  Webber  and  9. 

Budd  may  be  sustained.     The  instrument  in  question       Fcster. 
was  clearly  an  agreement,  and  no  lease.     If  a  lease,  it 
most  have  been  a  lease  for  twenty-one  years ;  which 
irould  have  created  a  forfeiture  of  the  estate.      The 
parties  evidently  did  not  mean  that.     They  all  knew  the 
diflBculty  of  making  a  valid  lease :   and  therefore  it  was 
understood  that  the  defendant  should,  in  the  meantime, 
be  let  in  as  tenant  upon  the  terms  of  the  agreement, 
during  so  long  a  time  as  might  be  mutually  agreed,  that 
is,  antil  the  tenancy  should  be  put  an  end  to  by  a  notice 
to  quit     It  has  been  suggested  that  the  title  of  Webber 
tad  Budd  is  gone.    That,  however,  is  not  so :  what- 
ever tide  they  had,  they  still  have,  the  property  not 
pesiing  to  their  successors  in  oiBce  as  a  corporation. 
Their  title,  by  estoppel  against  the  defendant,  is  as  good 
M  ever  it  was.     I  therefore  think  Webber  and  Budd 
^ere  entitled  to  determine  the  defendant's  holding  by  a 
iKHice  to  quit,  and  that  they  have  so  done. 

Maule,  J.  I  also  think  the  demise  by  Webber  and 
AkU  was  proved.  The  agreement  purports  to  be 
iiMule  by  one  Gadsden,  as  agent  for  and  on  behalf  of  the 
diQrchwardens  of  the  parish  of  SL  Mary,  WaUhamstam 
(not  naming  them),  of  the  one  part,  and  Foster,  of  the 
^er  part:  and  it  is  agreed  (provided  a  licence  can 
^  obtained  from  the  lord  of  the  manor,  and  upon 
^tr  putting  the  premises  into  good  repair,)  that  the 
choidiwardens  shall  grant  a  lease  to  Faster  for  twenty- 
^  years  from  Midsummer  Day  then  next,  under  the 
^yearly  rent  of  dOA ;  such  lease  to  contain  covenants 
"^ptyment  of  rent  and  taxes,  and  to  repair,  insure, 
^  to  commit  waste,  &c.,and  all  other  usual  and  proper 
^vennits,  &c. ;  and  Foster  agrees  to  accept  such  lease, 
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and  execute  a  counterpart,  &c. ;  and  that,  until  such 
lease  and  counterpart  shall  be  granted,  the  said  yearly 
rent  shall  be  payable  and  recoverable,  by  distress  or 
otherwise,  in  like  manner  as  if  such  lease  and  counter- 
part had  been  executed.  The  introduction  of  these 
latter  words  clearly  shews  that  the  parties  did  not  intend 
the  instrument  to  operate  as  a  lease.  The  uncertainty 
also  of  who  might  turn  out  to  be  the  real  landlord, 
affords  another  reason  for  thus  construing  it  Pinero  v. 
Judson  was  a  totally  different  case.  There,  the  parties 
intended  that  the  instrument  they  were  executing  should 
be  a  lease.  I  think  a  tenancy  from  year  to  year  was 
created  between  Foster  and  the  persons  who  let  him  , 
into  possession  ;  and  that  such  tenancy  was  sufficiendy 
put  an  end  to  by  the  notice  to  quit,  notwithstanding  the 
mention  therein  of  the  present  churchwardens  and  over- 
seers. And,  if  this  were  not  a  tenancy  from  year  to 
year,  but  a  tenancy  at  will  or  at  sufferance  (a),  the  rela- 
tion was  sufficiently  ended  by  the  notice. 


Cresswell,  J.     I  am  of  the  same  opinion,  though 
free  to  admit  that  I  have  had  some  difficulty  in  coming 
to  that  conclusion.     The  instrument  in  question  is  not 
a  lease :  clearly  not  a  lease  for  twenty-one  years.     A 
lease  was  to  be  granted  upon  the  performance  of  certain 
conditions  precedent  —  the  consent  of  the  lord  of  the 
manor  being  obtained,  and  the  repairs  being  done  by 
the  defendant     Upon  the  proper  construction  of  the 
instrument  itself,  and   the   intention   of  the  parties,  it 
clearly  is  only  an  agreement  for  a  lease.     It  appears 
that  the   defendant  got  into  possession  under  certain 
persons  who  are  called  churchwardens  of  the  parish. 
The  circumstance  of  their  not  being  named,  is  of  no 
importance :    Francis  v.  Doe  d.  HatDcy.  (b)     He  comes 
in  under  those  persons,  either  as  tenant  from  year  to 


(a)  Po9t,  229.  (6) 


(6)  41f.  4IF.551. 
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r,  or  at  sufierance :  and,  coming  in  under  them^  he 
is   estopped  from  denying  their  title :  Doe  d.  Johnson  v. 
Baytup  or  Baytrup.  (a)     Supposing  it  to  be  a  tenancy 
from  year  to  year,  there  is  no  proof  of  a  tenancy  under 
any  but  the  persons  who  let  the  defendant  in ;  no  proof 
dial  their    title,  whatever   it  might  be,   had  expired. 
The  doctrine  of  estoppel  clearly  applies,  whether  the 
tenancy  was  from  year  to  year,  or  at  will  or  sufferance  (6) : 
in  the  one  case,  there  was  a  sufficient  demand  of  pos- 
session; in  the  other,  a  sufficient  notice  to  quit. 

Rule  discharged,  {c) 


(•)  SA.6iE.  188.  4  iV.  4* 
If.  837.   See  4  iV.  <J^  ilf .  29.  n. 

(6)  "There  Ib  a  great  di- 
^<eiBitj  between  a  tenant  tU  will 
*nd  a  tenant  at  9v^ferance;  for 
tnumt  at  will  is  always  by  rights 
*>m1  tenant  at  sufi^rance  enter- 
cth  by  a  lawful  lease,  and 
l^oJdeth  over  by  wrong."     Co. 


LUt.  57«  6.  There  seems  to 
have  been  no  tenancy  at  suffer- 
ance here. 

(c)  Qamre,  whether  the  me- 
morandum itself  did  not  create 
an  immediate  tenancy  from 
year  to  year,  convertible,  by  the 
execution  of  the  lease^  into  a 
term  for  twenty-one  years  ? 
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PiGGOT  v.  The  Eastern  Counties  Railway 

Company. 


June  2. 


C^ASEL    The  declaration  stated,  that  the  plaintiflT  was  In  case 

lawfully  possessed  of  a  certain  cart-lodge  of  ccreat  *8"""*  *  '*"■" 
I  '       r   \         t         P  1'  way  company, 

^oe,  to  wit,  of  the  value  of  100/.,  then  standing  upon  for  so  negli- 
gently manag- 
ing tod  conducting  an  engine,  that  certain  premises  of  the  plaintiff  adjoining  the 
luM}  were  destroyed  by  fire  emitted  from  the  engine,  evidence  is  admissible  for 
^  porpote  of  shewing  that  other  engines  belonging  to  the  company,  upon  other 
^'^MioQSyln  passing  along  the  line,  threw  sparks  or  ignited  matter  to  a  sufficient 
^i*^o(  to  reach  the  building  in  question  —  without  shewing  the  precise  circum- 
'^cei  under  which  this  occurred. 

Jhe  fict  of  premises  being  fired  by  sparks  emitted  from  a  passing  engine,  is 
f^Acic  evidience  of  negligence  on  the  part  of  the  company,  rendering  it  in- 
^^benton  them  to  shew  that  some  precautions  had  been  adopted  by  them, 
'''^^"^y  calculated  to  prevent  such  accidents. 
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certain  land  of  the  plaintiff,  situate  in  the  parish  of 
Borehanif  in  the  county  of  Essex^  and  near  to  a  cer- 
tain railway  there  then  used  by  the  defendants  for  the 
purpose  of  driving  and  propelling,  from  time  to  time^ 
in  and  along  the  same,  certain  steam-carriages  and 
steam-engines,  containing  fire  and  igneous  matter,  to  wit, 
in  the  parish  aforesaid,  &c. ;  that  the  defendants  were 
also  then,  to  wit,  on  &c^  in  &c.  aforesaid,  possessed 
of  a  certain  steam-carriage  and  steam-engine,  contain- 
ing fire  and  igneous  matter,  which  was  then  driven  and 
propelled  in  and  along  the  said  railway,  near  to  the 
said  cart-lodge  of  the  plaintiff,  and  was  then  under 
the  care  and  management  of  the  defendants,  who  were 
then  and  there  managing  and  conducting  the  same;  yet 
that  the  defendants  then  and  there  so  carelessly,  negli- 
gently, and  unskilfully  managed  and  conducted  their 
said  steam-carriage  and  steam-engine,  and  the  said  fire 
and  igneous  matter  then  therein  contained  as  aforesaid, 
and  used  and  applied  so  little  care,  precaution,  and  skill, 
in  and  about  the  keeping,  holding,  and  retaining  of  the 
said  fire  and  igneous  matter  in  and  upon  the  said 
steam-carriage  and  steam-engine,  and  in  and  about  the 
providing,  applying,  and  using  the  fit,  proper,  and 
necessary  means  and  appliances  for  keeping,  holding, 
and  retaining  the  said  fire  and  igneous  matter  in  and 
upon  the  said  steam-carriage  and  steam-engine,  and  in 
and  about  the  guarding,  hindering,  and  preventing  the 
said  fire  and  igneous  matter  from  escaping,  passing,  and 
flying  from  and  out  of  the  said  steam-carriage  and 
steam-engine,  that,  by  and  through  the  carelessness 
negligence,  unskilfulness,  and  improper  conduct  of  the 
defendants  in  that  behalf,  and  by  and  through  the  want, 
of  care,  precaution,  and  skill  of  and  in  the  defendants* 
in  and  about  the  keeping,  holding,  and  retaining  th^ 
said   fire  and   igneous   matter  in   and  upon   the 
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8leaiiM:arriage  and  steam-engine,  and  in  and  about  the 
providing,  applying,   and   using   the  fit,   proper,  and 
necessary  means  and  appliances  for  keeping,  holding,  and 
retaining  the  said  fire  and  igneous  matter  in  and  upon 
Uie  said  steam-carriage  and  steam-engine,  and  in  and 
mboQt  the  guarding,  hindering,  and  preventing  the  said 
fife  and  igneous  matter  from  escaping,  passing,  and  fly- 
ng  from  and  out  of  the  said  steiim-carriage  and  steam- 
engine,  divers  sparks  and  particles  of  the  said  fire^  and 
divers  portions  of  the  said  igneous  matter,  then  and 
tbere  escaped,  passed,  and  flew  from  and  out  of  the 
•aid  steamrcarriage  and  steam-engine  of  the  defendants, 
in  and  upon  the  said  cart^lodge  of  the  plaintiff;  and  that, 
by  means  thereof  the  said  cart-lodge,  then  being  of  the 
^oe  aforesaid,  then  became  ignited  and  set  on  fire, 
wid  was  thereupon,  and  by  means  of  the  premises,  then 
md  there  wholly  burnt,  consumed,  and  destroyed ;  and, 
by  means  of  the  premises  aforesaid,  ten  stables,  ten 
eow-houses,  ten  pig-sties,  ten  granaries,  ten  other  cart- 
lodges,  ten  other  sheds,  and  ten  other  outbuildings  of 
tbe  plaintifl^  then  -being  of  great  value,  to  wit,  of  the 
^ne  of  1000/.,  and  also  divers  goods  and  chattels,  to 
wit,  one  hundred  yards  of  palings,  one  hundred  yards  of 
fences,  twenty  gates,  &c.,  of  the  plaintifl^  then  being  of 
great  value,  to  wit,  of  the  value  of  500/.,  and  then  re- 
spectively being  in   and  upon  and  contiguous  to  the 
first-mentioned    cart-lodge,    then    and    there    became 
ignited  and  set  on  fire,  and  were  thereupon  and  by 
means  of  the  premises  then  and  there  wholly  burnt, 
constimedf  and  destroyed ;   and  also^  by  means  of  the 
premisei  aforesaid,   the  plaintiff  was  then  and  there 
K)^  and  obliged  to  pay,  lay  out,  and  expend  divers 
SQtns  of  money,  in   the  whole  amounting  to  a  large 
>^  of  money,  to  wit,  100/.,  in  and  about  the  extin- 
gQishing  and  putting  out  of  the  said   fire  which   so 
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burnt,  consumed,  and  destroyed  the  said  cart-lodge 
goods,  and  chattels;  and  also,  by  means  of  the  pre 
mises,  the  defendant  had  paid,  laid  out,  and  expendec 
divers  large  sums  of  money,  amounting  in  the  wholi 
to  a  large  sum  of  money,  to  wit,  the  sum  of  lOOOL 
in  and  about  the  hiring,  providing,  erecting,  and  pro- 
curing temporary  stables,  &c.  &c.  goods  and  chattels  ne 
cessary  for  temporarily  replacing  the  several  premises  m 
burnt,  consumed,  and  destroyed  as  thereinbefore  mat 
tioned,  in  order  to  enable  the  plaintiff  to  carry  oi 
and  conduct  his  lawful  and  necessary  affiiirs  by  him  tc 
be  carried  on  and  conducted ;  and  also,  by  means  oi 
the  premises,  the  plaintiff  had  been  greatly  hindered 
and  prevented  from  carrying  on  and  conducting  hii 
said  affairs  and  business;  to  the  plaintiff's  damage  ol 
2000/.,  &C. 

The  defendants  pleaded,  not  guilty. 

The  cause  was  tried  before  Alderson^  B.,  at  the  las) 
assizes  for  the  county  of  EsseXy  when  the  following 
facts  appeared  in  evidence :  —  The  plaintiff  was  the 
occupier  of  a  farm  called  Porter's  farm,  abutting  upon 
the  Eastern  Counties  Railway,  in  the  parish  of  Boreham^ 
about  midway  between  Witham  and  Chelmsford.  Oo 
the  27th  of  August  last,  between  the  hours  of  twelve 
and  one,  at  noon,  the  thatch  of  a  cart-lodge  or  shed  in 
the  plaintiff's  farm-yard,  distant  about  forty-five  feet 
from  the  nearest  line  of  rails,  was,  immediately  after  the 
passing  of  the  mail-train  From  London  to  Colchester^  ob- 
served to  be  on  fire ;  and,  notwithstanding  every  ex- 
ertion, on  the  part  of  the  plaintiff  and  those  in  ha 
employ,  to  extinguish  it,  the  fire  communicated  with 
several  other  farm-buildings  and  farming  implementii 
and  totally  destroyed  them.  At  the  time  of  the  acci- 
dent there  was  a  strong  wind  blowing  from  the  directioo 
of  the  railway  towards  the  plaintiff's  premises ;  and  the 
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train  was  proceeding  at  an  ordinary  speed,  viz.  twenty- 
five  miles  an  hour. 

In  order  to  shew  that  the  fire  was  probably  caused 
by  sparks  or  particles  of  ignited  coke  emitted  from  the 
funnel  or  chimney,  or  from  the  fire-box  of  the  engine 
by  which  the  train  was  being  propelled^  the  plaintiff's 
CDounsel  proposed  to  ask  a  witness  whether  he  had  not 
€>WM  otker  occasions  observed  sparks  or  ignited  matter  to 
pTt)ceed  from  engines  of  the  defendants  passing  along 
line  adjoining  the  plaintiff's  farm. 
It  was  objected,  on  the  part  of  the  defendants,  that 
Its  was  not  a  proper  question,  inasmuch  as  it  was  not 
impetent  to  the  plaintiff  in  this  case  to  prove  the  emis- 
sion of  sparks  or  ignited  matter  from  ot^er  engines, 
fMBsing  the  spot  on  other  occasions,  without  shewing 
^hem  to  have  been  under  the  care  of  the  same  driver, 
dwiven  at  the  same  speed,  with  the  same  number  of 
carriages  and  passengers,  and  of  the  same  construction 
ss  the  engine  in  use  at  the  time  of  the  accident. 

On  the  part  of  the  plaintiff,  the  case  of  Aldridge  v. 
^f  Great  Western  Railxoay  Company  {a)  was  relied  on 
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^47*   That  was  an  action  upon 

Uie  cue    against    a    railway 

^{uny,  for  so  carelessly  and 

^properly  managing   and  di- 

'^og  an  engine  on  their  rail- 

^f  by  their  servants,   ^at 

^b  flew   fo)m   the  engine 

^  a  stack  of  beans  standing 

i&  n  adjoining  field,  belonging 

to  the  plaintiff,   whereby  the 

^  was  destroyed.     A  case 

|*>M  for  the  opinion  of  the 

*^  under  the  statute  3  & 

^1^-4.6.42.  #.25.,  alleged  that 

tbe  eng^es  used  upon  the  rail- 

^7  were  such  as  were  usually 


employed  on  railways  for  the 
purpose  of  propelling  the  trains 
and  carriages  thereon,  and  that 
the  engine  from  which  the 
sparks  that  set  fire  to  the  stack 
in  question  flew,  was  used  at 
the  time  in  the  ordinary  man^ 
ner,  and  for  purposes  autho- 
rised by  the  act  of  parliament 
incorporating  the  company. 
And  the  court  of  Common 
Pleas  held,  that  the  facts  stated 
were  not  suflScient  to  enable 
them  to  infer  negligence  on  the 
part  of  the  company,  so  as  to 
justify  the  directing  of  the 
entry  of  a  verdict  for  the  plain- 
tiff;   but   that   they   did   not 
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as  an  authority  that  erideiice  was  admissible  to  shev 
that  the  engines  in  use  upon  thb  railway  were  so  con- 
structed, and  generally  so  used,  as  to  emit  sparks, — for 
the  purpose  of  establishing  a  case  of  n^ligence  against 
the  company. 

The  learned  baron  being  of  opinion  that  the  question 
might  properly  be  put,  the  witness  stated,  that  he  had 
frequently  seen  pieces  of  ignited  coke  fall  from  the 
lower  part  of  the  engine  (the  fire-box),  but  not  from 
the  chimney,  the  day-light  rendering  it  difficult,  if  not 
impossible,  to  see  sparks  issuing  thence.  Other  wit- 
nesses also  proved  that  they  had  frequendy  seen  sparks 
and  small  particles  of  coke,  about  the  size  of  a  hazle 
nut  or  a  walnut,  proceed  from  the  chimneys  of  the  com- 
pany's engines  when  passing  along  the  line  at  dark,  and 
fall  in  an  ignited  state  on  to  the  plaintiff's  premiseSf 
near  the  buildings  in  question;  and  that  it  sometimes 
happened  that  pieces  of  ignited  coke  falling  from  the 
fire-box  on  to  the  driving  wheels  of  the  engine,  were 
thrown  by  them  to  a  considerable  distance. 

Professor  Farey,  and  other  persons  practically  ac» 
quainted  with  the  construction  and  the  working  of  the 
engines  generally  in  use  on  railways,  stated,  that  the 
emission  of  sparks  or  particles  of  ignited  matter  firon 


shew  racfa  an  absence  of  negli- 
gence as  to  warrant  the  direct- 
ing of  the  entry  of  a  nonsuit 
The  special  case  was  thereupon 
withdrawn,  in  order  that  the 
parties  might  go  on  to  trial. 

In  the  coarse  of  the  argu- 
ment, it  was  contended,  for  the 
plaintiff,  that  the  facts  shewed 
the  defendants  to  have  heen 
guilty  of  negligence ;  for,  that, 
as  it  appeared  that  the  engine 
was  liable  to  emit  sparks,  they 
were  bound  to  take  care  that 


such  sparks  did  no  harm.  Tim* 
dal,  C.  J.,  thereupon  ebmxnd: 
''  If  the  case  had  gone  to  trill 
and  the  plaintiff  had  piofed 
that  the  ei^nes  had  ffcqaMlly 
set  fire  to  stacks,   that  wonU 
have  shewn  negligence;  bat  it 
does  not  appear  that  sncfa  n 
accident   had    ever    hi^pcaed 
before."  Andlf<iiii^,J.,addBd: 
''  The  case  does  not  state  dttt 
sparks  had  ever  premusly  oove 
from  the  engine." 
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tbe  top  of  the  chimney  might,  in  a  great  measure,  be 
prereoted  by  a  cap  or  covering  of  wirework,  or  by  the 
iuertioD  of  a  perforated  metal  plate  placed  horizontally 
M  the  chord  of  the  arch  of  the  smoke-box,  so  as  to 
intercept  the  particles  escaping  through  the  smoke-tubes 
—  certain  tubes  that  are  placed  in  the  lower  part  of  the 
cagioe,  between  the  fire-box  and  the  smoke-box,  the 
inside  diameter  of  which  tubes  was  described  to  be 
about  an  inch  and  a  half — though  it  was  admitted,  that 
tkii  would,  to  a  certain  extent,  impede  the  draft,  and, 
foosequently,  diminish  the  power  of  the  engine.     They, 
We?er,  stated,  that  this  might  be  remedied,  or  the 
of  sparks  altogether  prevented,  by  employing 
of  such  power  that  they  need  not  be  worked  to 
their  utmost  capacity.     They  also  stated,  that,  in  their 
jrigBient,  to  produce  the  injury  here  complained  of, 
tite  engine  used  on  the  occasion  in  question  must  have 
been  worked  to  its  utmost ;  and  that  the  danger  arising 
fcoQ  tbe  emission  of  sparks  might  be  entirely  prevented 
bj  shutting  off  the   steam  on   passing  a  spot  where 
dnger  was  to  be  apprehended. 

On  the  part  of  the  defendants,  the  driver  and  fireman 

vho  bad  charge  of  the  engine  at  the  time  of  the  accident, 

nd  other  persons,  were  called  to  prove  that  the  engines 

of  the  company  were  of  the  best  construction,  and  of 

adequate  power;  and  that,  on  the  occasion  in  question, 

aO  practicable  care  had  been  taken  to  prevent  accidents 

fcoa  fire ;  the  driver  and  fireman  stating,  that,  in  pass- 

■g  the  plaintiff's  farm,  the  steam  had  been  shut  off, 

then  being  a  considerable  incline  (about  1  in  330)  at 

tbtspoCf  as  well  as  a  sharp  curve,  and  a  pair  of  points 

it  tiie  lower  part,  in  passing  which,  more  than  ordinary 

attention  and  care   were   requisite.      They  also  con- 

'ci&Qed  the  use  of  caps  and  perforated  plates,  as  ope- 

^*^  injuriously  upon  the  working  of  the  engine,  by 
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preventing  the  free  escape  of  the  waste  steam,  and 
thereby  diminishing  the  draft. 

The  learned  baron^  in  leaving  the  case  to  the  jury, 
told  them,  that  the  company,  in  the  working  of  their 
engines,  were  bound  to  use  all  reasonable  means  to  pre- 
vent accidents,  and  not  to  tax  them  l)eyond  their  power; 
and  that  the  emission  of  ignited  particles  in  the  way  de- 
scribed by  the  plaintiff's  witnesses,  was  some  evidence 
that  the  engine  in  question  was  overworked. 

The  jury  returned  a  verdict  for  the  plaintiff.  The 
amount  of  damages  was  referred. 


AprU17. 


SAeCf  Serjt.,  having,  in  Easter  term  last,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  grounds  that  the  answer 
to  the  question  objected  to  at  the  trial  was  improp^ly 
received,  and  that  the  verdict  was  against  the  weight  of 
evidence — the  learned  judge  reported  to  the  court,  that 
he  held  the  evidence  admissible  for  the  purpose  of  as- 
certaining whether  or  not  sparks  or  ignited  particles  of 
coke  could  be  thrown  to  so  great  a  distance  from  the 
line  as  the  spot  in  question. 


ChanneUy  Serjt.  (with  whom  was  Bovill)f  now  shewed 
cause.    The  declaration  charges  negligence  in  the  largest 
and  most  comprehensive  form,  whether  in  the  manage* 
ment  of  the  engine  or  in  its  construction  or  quality*    It 
clearly  was  competent  to  the  plaintiff  to  shew,  by  such 
means  as  were  within  his  power,  the  nature  and  cha- 
racter of  the  engines  in  general  use  upon  the  defend* 
ants'  line,  the  better  to  enable  the  scientific  witnesses  to 
state  whether  or  not  the  injury  complained  of  could 
have  been  caused    in   the  way  suggested,  or  whether 
some   precautionary    measures    might    not   have   beeo 
adopted  to  insure  the  safety  of  property  traversed  by 
their  railway.     The  evidence  was  offered,  not  for  the 
purpose  of  shewing,  as  a  fact,  that  the  plaintiff's  pre- 
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mises  were  fired  by  a  spark  from  the  particular  engine, 

bat  merely  to  shew  that  the  engines  in  use  by  the  de- 

fcodints  habitually  emitted  sparks  in  a  manner  likely  to 

euse  such  an  injury.     And  the  testimony  of  Professor 

Berefj  and  the  witnesses  who  followed  him,  clearly  esta- 

hBsbed  the  fact,  that,  if  the  engine  in  question  had  been 

well  constructed,  and  was  in  efficient  working  order,  it 

Boston  this  occasion  have  been  taxed  beyond  its  power; 

and  that  some  one  of  the  precautions  suggested,  viz.  the 

op  on  the  chimney,  the  perforated  plate  in  the  smoke* 

box,  or  shotting  off  the  steam  on  approaching  a  place 

where  danger  was  to  be  apprehended,  might  have  pre- 

fented  the  destruction  of  the  plaintiff's  property.     The 

chorge  of  n^ligence  involves  knowledge  on  the  defend- 

mbf  part  of  the  defective  construction  or  condition,  or 

dK  improper  driving  of  their  engines*     If  sparks  were 

hqoently  seen  projected  to  a  great  distance  on  either 

■de  of  the  line,  surely  that  is  a  circumstance  which 

ikjory  are  to  take  into  their  consideration  in  ascer- 

tuimg  the  existence  or  the  absence  of  negligence.     In 

Webb  V.  Smith  (a),  which  was  an  action  for  bribery  at 

t  borough  election,  the  course  of  proceeding  was  proved 

to  have  been  as  follows :  —  The  defendant,  standing  in 

t  front  room  of  a  certain  house,  received  the  voters 

there,  and  gave  a  card  to  all  those  to  whom  he  con- 

adercd  it  expedient  to  offer  a  bribe ;  with  that  card  the 

ittoi  were  directed  to  an  inner  room,  which  was  par- 

tidly  darkened,  and  in  which  another  man,  a  stranger 

to  ibe  borough,  was  sitting  at  a  table ;  to  that  person 

ihe  voters  presented  their  cards,  and  in  return  for  each 

cud  a  small  parcel,  containing  lO/L,  was  placed  on  the 

^iUe.    It  was  further  proved  that  all  the  voters  who 

took  tocb  parcels  away  with  them  voted  for  the  parti- 

€>itf  candidate.     Evidence  was  also  received,  after  ob- 
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jection,  which  was  overruled,  of  the  defendant's  faaTing, 
in  the  c6urse  of  the  same  day,  and  at  the  same  place, 
given  cards  to  other  voters  besides  those  named  in  the 
declaration,  and  that  such  voters  also  went  into  the 
inner  room,  received  their  10/.,  and  voted  for  the  same 
candidate.  Upon  a  motion  for  a  new  trial,  on  the 
ground  that  this  evidence  was  improperly  admitted, 
Tindalj  C.  J.,  said :  '^  I  am  of  opinion  that  such  evi* 
dence  was  properly  received,  to  shew  that  Smitk  was 
cognizant  of  the  proceedings  in  the  inner  room.  It  was 
a  link  in  the  chain  of  proof,  which  tended  to  establish 
his  guilty  knowledge."  And  the  rest  of  the  court  oon« 
curred  in  refusing  a  rule  upon  that  point.     In  the  case 

« 

of  a  prosecution  for  forgery,  evidence  of  what  the  pri« 
soner  did  at  other  times  and  in  other  places^  is  admis* 
sible  for  the  purpose  of  ascertaining  the  intent:  and 
such  evidence  is  clearly  admissible  to  shew  knowledge^ 
where  knowledge  is  material.  iTHndal^  C  J.  The  evi- 
dence now  in  question  was  admissible  for  the  purpose 
for  which  the  learned  judge  reports  to  us  that  he  re* 
ceived  it,  viz.  to  ascertain  whether  or  not  sparks,  such  as 
those  described,  could  be  emitted  from  the  engines  used 
by  the  company,  to  the  distance  represented.  Matdtf  J« 
It  clearly  proved  the  possibility  of  such  a  thing  happen* 
ing ;  and  for  that  purpose  it  was  admissible.] 

The  verdict  was  fully  warranted  by  the  evidence.  It 
was  abundantly  shewn  that  no  precautions  whatever  had 
been  taken  by  the  company  to  mitigate  or  avert  the 
danger  arising  from  their  mode  of  working  their  engineSi 
It  was  shewn  that  engines  of  adequate  power,  moderately 
worked,  would  be  comparatively  harmless.  There  was 
enough  to  justify  the  conclusion,  either  that  the  defend- 
ants* engine  was  insufficient,  or  that  it  was  overworked ; 
in  either  of  which  cases  the  defendants  would  in  poiot 
of  law  be  guilty  of  negligence. 
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Skeff  Seijt  (with  whom  was  Lush)^  in  support  of  the 
rak.    The  decIaratioD  is  in  the  common  form,  imputing 
Dcgif^ence  and  want  of  due  care  on  the  part  of  the 
dnrer  of  the  engine  on  the  particular  occasion :  there 
ii  DO  complaint  of  imperfect  construction  of  the  defend- 
flUf'  engines  generally.     [Mai//r,  J.  The  charge  is,  that 
it  company  omitted  to  do  that  which  they  were  in  law 
boond  to  do,  viz.  so  to  use  their  engines  as  not  to  injure 
the  property  or  the  rights  of  their  neighbours.     It  is 
i|Ble  indifierent  to  the  plaintiff  what  may  have  been 
dieir  negligence  on  other  occasions  than  that  in  ques- 
tioa.]     Using  engines  of  the  best  and  most  approved 
eoDrtmction,  and  of  a  power  adequate  to  the  work 
{■posed  upon  them,  the  defendants  have  used  all  rea^ 
■BsUe  and  practicable  care  to  prevent  damage  being 
dooe  by  them  to  property  situate  near  the  line ;  and 
coMeqoently  they  are  not  liable.     The  evidence  shewed 
Asl  the  engines  of  the  defendants  are  similar  to  those 
h  Me  oo  nearly  all  the  other  railways :  and  the  result 
tf  it  is,  that  the  cap,  or  the  perforated  plate,  spoken 
if  by  some  of  the  plaintiff's  witnesses  as  a  means  of 
pmeating  the  emission  of  sparks,  is  virtually  imprac- 
litable;  and  that  the  greatest  possible  care  will  not  at 
sD  times   prevent  accidents  of  this  sort.     iMaule^  J. 
Tlie  evidence,  I  think,  shews  that  it  is  perfectly  prac- 
tkdble  to  adopt  precautions  that  will  render  such  acci- 
iau  next  to  impossible  —  by  travelling  at  a  rate  of 
ipnd,  or  with  a  load,  proportioned  to  the  power  of  the 
ilgioe.]     The  evidence  that  was  objected  to  was  clearly 
Waiissible,  and  tended  most  materially  to  mislead  the 
]vy.    It  was  oflered  for  the  purpose  of  shewing,  that, 
^  odier  occasions,  other  engines  belonging  to  the  com- 
Pttj— not  proved  to  have  been  of  the  same  power  or 
^  nme  construction,  or  driven  by  the  same  person,  or 
tithe  same  rate  of  speed,  or  drawing  the  same  weight — 
°^  been  seen    to  emit  sparks.     Surely  that  was  not 
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relevant  to  the  issue,  or  matter  upon  which  the 
could  safely  act  in  considering  whether  or  not  thi 
fendants  had  been  guilty  of  the  particular  negli| 
here  charged  against  them.  In  the  case  referred  t 
Webb  V.  Smithj  the  evidence  objected  to  was  part  o 
very  transaction  complained  of:  it  was  not,  as  B 
quetf  J.,  observes,  like  shewing  that  the  party  ^ 
bribed  some  other  voter,  at  some  other  place." 


TiNDAL,  C.  J.  I  am  of  opinion  that  this  rule 
be  discharged.  The  defendants  are  a  compao) 
trusted  by  the  legislature  with  an  agent  of  an  extre 
dangerous  and  unruly  character,  for  their  own  pr 
and  particular  advantage :  and  the  law  require 
them  that  they  shall,  in  the  exercise  of  the  rights 
powers  so  conferred  upon  them,  adopt  such  pn 
tions  as  may  reasonably  prevent  damage  to  the 
perty  of  third  persons  through  or  near  which  i 
railway  passes.  The  evidence  in  this  case  was  al 
dantly  sufficient  to  shew  that  the  injury  of  w 
the  plaintiff  complains  was  caused  by  the  emis 
of  sparks,  or  particles  of  ignited  coke,  coming  I 
one  of  the  defendants'  engines ;  and  there  was 
proof  of  any  precaution  adopted  by  the  compao; 
avoid  such  a  mischance.  I  therefore  think  the 
came  to  a  right  conclusion,  in  finding  that  the  CQin( 
were  guilty  of  negligence,  and  that  the  injury  complai 
of  was  the  result  of  such  negligence.  There  are  no 
old  authorities  to  sustain  this  view  ;  for  instance,  the> 
of  Mitchil  V.  Alestree  (a),  for  an  injury  resulting  to 
plaintiff  from  the  defendant's  riding  an  unruly  bort 
LdncdrCs  Inn  Fields  ;  that  of  BayrUine  v.  Sharp  (h\ 
permitting  a  mad  bull  to  be  at  large ;  and  that  of  jS 


(a)  1' Ten/.  295. 


(6)  1  Lutuu  90. 
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i.Pelak{a)f  for  allowing  a  dog,  known  to  be  accustomed 
to  bite,  to  go  about  unmuzzled.  The  precautions  sug- 
gested bj  the  witnesses  called  for  the  plaintiff  in  this 
case,  may  be  compared  to  the  muzzle  in  the  case  last 
referred. ta  The  case  of  BeauUeu  v.  Ftnglam^  in  the 
Tear  Books  (6),  comes  very  near  to  this.  There,  the 
defcDdant  was  charged,  in  case,  for  so  negligently  keeping 
bis  fire  as  to  occasion  the  destruction  of  the  plaintiff's 
property  adjoining.  The  duty  there  alleged  was  — 
**fiarei  cum  secundum  legem  el  consuetudinem  regni  noslri 
dn^ay  iactenus  oblentam^  quod  quilibet  de  eodem  regno 
ipm  mum  salvo  et  secure  custodiati  et  custodire  teneatur^ 
9efer  ignem  suum  dampnum  aliquod  vicinis  suis  eveniat : " 
and  there  was  no  suggestion  that  it  was  necessary  to 
define  the  particular  sort  of  negligence  that  was  com- 
plamed  of.  And,  with  respect  to  the  evidence  that  was 
oljected  to,  I  think  it  clearly  was  admissible  for  the 
porpose  for  which  it  was  received,  viz.  to  ascertain  the 
povibility  of  fire  being  projected  from  the  engine  to  such 
t  distance  from  the  railway  as  the  building  in  question. 
Wbcther  or  not  it  was  admissible  for  any  other  purpose, 
*  u  unnecessary  to  mquire. 
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CoLTMAN,  J.  I  am  of  the  same  opinion.  It  appears, 
from  the  report  of  the  learned  judge,  that  the  evidence 
n  question  was  admitted,  not  for  the  purpose  of  shewing 
>  general  habit  of  negligence  on  the  part  of  the  company, 
but  to  shew  that  the  injury  might  have  been  caused  in 
the  way  suggested.  It  appears  to  me  that  the  jury 
■ught  reasonably  infer  that  the  fire  was  occasioned  by 
>P&rk8  from  the  engine,  and  that  the  fact  of  the  buildings 
^^i  fired  by  sparks  emitted  from  the  defendants' 
•i^ine,  established  2iprim&  facie  case  of  negligence,  which 
^»ed  upon  them  to  shew  that  they  had  adopted  some 

(a)  2  Stra.  12f)4. 

(6)  P.  2  J7.  4,  fo.  18,  pi.  5 ;  anth.  Vol.  II.  p.  889. 
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precautions  to  guard  against  such  accidents.     Nom 
however^  appeared  to  have  been  attempted. 

Maule,  J.  I  also  am  of  opinion  that  this  ruleshoul 
be  discharged.  It  was  obtained  on  two  grounds  —  fira 
that  certain  evidence  was  improperly  received  at  tl 
trial  —  secondly,  that  the  evidence  did  not  warrant  tl^ 
verdict.  The  evidence  objected  to  was,  that  otlu 
engines  used  on  the  defendants'  line,  of  the  same  descri| 
tion  as  that  which  was  said  to  have  caused  the  injai 
here,  had  on  various  other  occasions  been  seen  to  thro 
particles  of  ignited  matter  to  a  distance  from  the  line  i 
great  or  greater  than  the  spot  in  question.  The  matti 
in  issue  was,  whether  or  not  the  plaintiff's  property  hi 
been  destroyed  by  fire  proceeding  from  the  defendant 
engine:  and  involved  in  that  issue  was  the  qaestk 
whether  or  not  the  fire  cotdd  have  been  so  caused.  Tl 
evidence  was  offered  for  the  purpose  of  shewing  that 
could :  and  for  that  purpose  it  was  clearly  material,  an 
admissible.  As  to  the  other  point,  it  appears  that  tb 
plaintiff  was  possessed  of  certain  farm-buildings  ad 
joining  the  railway,  and  that,  in  consequence  of  the  sor 
of  management  adopted  by  the  company,  fire  was  throwi 
from  a  passing  engine  upon  those  buildings,  and  destrojed 
them.  I  am  far  from  saying  that  it  is  impossible  tbsl 
this  could  have  occurred  without  negligence  on  the  part 
of  the  company.  But  it  at  least  affords  a  strong  pre- 
sumption of  negligence,  in  the  absence  of  evidence  to 
shew  that  something  had  been  done  by  the  company  to 
lessen  the  chances  of  danger.  It  appeared  that  no  steps 
of  that  sort  had  been  taken,  and  that  the  company  migbt 
have  in  a  great  measure  prevented  the  emission  of 
ignited  matter,  by  using  guards  of  wire,  or  perfonueo 
plates,  as  suggested  by  Professor  Farey^  or  by  emplof' 
ing  engines  of  larger  power.  Upon  the  whole,  I  think 
the  verdict  would  have  been  wrong  bad  it  been  the 
other  way. 
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Cresitell,  J*     I  am  entirely  of  the  same  opinion,        1 84>6. 

upon  both  points. 

Rule  discharged.        ^'^^'^ 

The 

Eastern 

Counties 

Railway 

Company. 


TiNNiswooD  V.  Pattison. 

June  3. 
PALSE  jadgment,  from  the  county-court  of  York.        The  jurisdic- 

It  appeared,  from  the  schedule  annexed  to  the  ^®"  ®^  ^^ 
icriTs  retarn,  that  the  suit  in  the  county-court  was  a  jg  ousted  by  a 
Rplevin  by  Pattison  against  Tinmswood^  for  taking  and  plea  or  cogni- 
■justly  detaining   his  cattle,  goods,   and  chattels,  to  sance  setting 

^  &C.  the  freehold. 

The  defendant  below,  as  bailiff  of  the  mayor,  alder-  although  no 

■en,  and  citizens  of  the  city  of  York^  well  acknowledged  ^^  ^^^   ^^^ 

ik  taking  of  the  said  cattle,  goods,  and  chattels  of  the  of  the  plea  or 

pkiatiff  in  the  declaration  mentioned,  in  the  said  place  <^g^^"ce. 

in  which  &c.,  and  justly  &c.,  because  he  said  that  the  therefore,  the 


place  in  which  &c  then  was,  and  at  the  said  time  defendant  in 
Heo  &C.  was,  the  close,  soil,  arid  freehold  of  the  said  cognisance  as 
■ijor,  &c^  and  because  the  said  cattle,  at  the  said  time  bailiff  of  i4., 

^  Suu,  were  in  the  said  place  in  which  &c.,  eatins  up  *}l^g»"l?  that 
I      ^^  .  .  .  1    1   .         J  7     ^   the  hcus  in 

tie  grass  there  then  growing,  and  doing  damage  there  gj^Q  ^^s  the 

(D  the  said  mayor,  &c.,  he,  the  defendant,  as  the  bailiff  freehold  of 
rfthc  said  mayor,  &c.,  and  by  their  command  in  this  ^le  as  bailiff 
Iditlf,  well  acknowledged  the  taking  of  the  said  goods,  took  the  cattle 

tittle,  and  chattels  in  the  declaration  mentioned,  in  the  &c.  damage 
•J    ,         .        •  .  ,  t  .      1  1  1    feasant ;  and 

w  place  in  which  &c.,  and  justly  &c.,  as  and  for  and  the  plaintiff 

■  the  name  of  a  distress  for  the  said  damage  so  then  pleaded  that 

the  defendant 
was  not  the 

"^  of  A.,  and  did  not,  as  such  bailiff^  take  the  cattle,  &c  ;  and  issue  was 

Ymi  on  this  plea :  —  Held^  that  the  subsequent  proceedings  in  the  county- 

*^  WHc  coram  non  judice,  and  void. 
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there  done  and  doing  as  aforesaid — verification^  $x 
prayer  of  judgment  and  of  a  return  of  the  said  cati! 
goods,  and  chattels. 

The  plaintiff  below  pleaded  in  bar  that  he,  by  reason 
any  thing  in  the  cognisance  of  the  defendant  (below)  fil 
in  this  cause,  ought  not  to  be  barred  from  maintainii 
the  action,  because  he,  the  plaintiff  (below),  said  that  t 
defendant  (below),  at  the  said  time  when  &c.,  was  not  t^ 
bailiff  of  the  mayor,  &c.,  of  the  city  of  York^  and  d 
not,  as  the  bailiff  of  the  said  mayor,  &c.,  and  by  the 
command  in  this  behalf,  take  the  said  cattle,  goods,  ai 
chattels  in  the  declaration  mentioned,  in  the  said  pla* 
in  which  &c.,  in  manner  and  form  as  in  the  said  oogi 
sance  is  alleged — concluding  to  the  country. 

Upon  this  plea  issue  was  joined,  and  upon  the  trial  tl 
jury  (a)  found  that  the  defendant  below  was  not  tl 
bailiff  of  the  mayor,  &c.,  of  the  city  of  Yorkj  and  did  nc 
as  bailiff  of  the  said  mayor,  &c.,  and  by  their  comman 
take  the  said  cattle,  goods,  and  chattels  in  the  dedar. 
tion  mentioned  in  the  said  place  &c.,  in  manner  ac 
form  as  in  the  said  cognisance  alleged :  and  they  assess! 
the  damages  of  the  plaintiff  below,  by  reason  of  tl 
taking  and  detaining  the  said  cattle,  goods,  and  chatte 
in  the  declaration  mentioned,  at  the  sum  of  5/.,  besic 
his  costs  and  expenses  by  him  in  or  about  his  suit  in  tZ 
behalf  laid  out  and  expended,  and  for  those  costs  m 
charges  to  one  shilling,  &c. 

The  errors  assigned  were,  amongst  others,  *'  that,  1 
freehold  of  the  said  place  in  which  &c.  having  be 
brought  in  question  by  the  cognisance,  the  county-coi 
of  Yorkshire  ceased  to  have  jurisdiction  to  entertain  ti 
suit  in  the  same  court,  and  ought  not  further  to  baf 
proceeded  therein  ;  that  the  plea  in  bar  of  the  said  Jam 
PattisoTij  and  the  issue  joined  between  the  said  parties 
touches  the  freehold  of  the  said  place  in  which  &c.,  an^ 


(fl)  QuiBrey  the  "  free-suitors ; "  vide  ant^,  VoL  II.  p.  861. 
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tl)at,afler  such  last-mentioned  plea  so  pleaded,  and  issue        1846. 
joined,  the  county  court  ought  not  to  have  proceeded       — — 
ihrther  in  the  same  suit;  that,  upon  the  pleading  of  the    Tinniswood 
said  cognisance  of  the  said   Thomas    Tinniswoody  the     Pattison. 
coanty-court  of  Yorkshire  was  ousted  of  its  jurisdiction 
over  the  suit,  and  ceased  to  have  jurisdiction  to  proceed 
therein,  and  ought  not  to  have  proceeded  further  therein ; 
aod  that  it  manifestly  appears  upon  the  face  of  the  record 
iforesaid,  that  all  the  proceedings  taken  in  the  said  court 
tfter  the  pleading  of  the  said  cognisance  of  the  said 

Jiomas  TinnUmood^  were  illegal  and  irregular,  and  were 

luul  and  taken  contrary  to  law." 

JUen^  Seijt.  (with  whom  was  Rea))^  for  the  plaintiff 
in  error,  (a)     The  title  to  the  land  upon  which  the  dis- 
tress was  taken  being  put  in  issue  by  the  plea,  or,  at  all 
events,  being  so  pleaded  that  it  might  have  been  put  in 
issue,  the  jurisdiction  of  the  court  below  was  at  an  end. 
In  Cmmpiis  Digest  {b),  treating  of  the  county-court,  it 
is  laid  down,  that  "  it  cannot  hold  plea  by  plaint  con- 
cernmg  freehold ;  and,  therefore,  if  a  man,  in  a  plaint 
in  replevin,  justifies,   avows,   or  makes  cognisance  as 
in  the  freehold  of  J5.,  the  jurisdiction  of  the  county 
court  is  ousted."     Again :  **  If  the  county-court  holds 
plea  where  it   has  no  jurisdiction,  the  proceeding  is 
coram  nofijudice,  and  void,  and  trespass  lies  against  any 
^hoact  under  the  process  of  the  court     And,  if  free- 
^d,  or  other    plea   which  ousts  the  jurisdiction,    be 
pleaded,  all  the  subsequent  proceedings  are  void."    The 
authority  Comt/ns  refers  to  is   Cannon  v.  Smalwood.  (c) 
l^ere,   in  trespass   for   taking  and   impounding    the 

(a)  The     principal      point  volved   a  question   of  title  to 

'''^cd  for  argument  (and  the  land ;    and,  consequently^  that 

^1  one  argued),  on  the  part  the  plea  in  bar,  and  all  sub- 

w  the  plaintiff  in  error,  was —  sequent  proceedings,  were  erro 

™at  the  jurisdiction  of  the  neous  and  without  authority. 
*"»»ty-court  was  taken  away  (6)  Title  County  (C.  8.) 

^  the  cognisance,  which  in-         (c)  3  Lemnz,  203. 
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fendant  pleaded,  as  to  all  besides  the  taking  and  im- 

TiNNiswooD    pounding  the  beasts  until  payment  of  Si.  2s.  2d.,  not 
Pattison.     g"i'^y»  Q^d  AS  ^o  ^^^^  ^^  pleaded  a  suit  in  the  county- 
court,  brought  by  J.  S.  against  the  now  plaintiff,  where 
the  then  defendant  pleaded  liberwn  tenementum  in  the 
earl    of    Arundel^    and    justified  the  taking    damage 
feasant  in  the  freehold  of  the  earl ;  to  which  the  then 
plaintiff  pleaded  in  bar  of  the  conusance  that  the  earl 
was  bound  to  repair  the  fences,  and  that  for  default  of 
repair  the  beasts  escaped ;  and  on  this  issue  was  taken, 
that  the  fences  were  in  good  repair ;  and  the  jury  found 
them  out  of  repair ;  and  the  plaintiff  had  judgment ; 
and  that  a  precept  issued  thereon  to  the  now  defendant, 
being  bailiff,  under  which  he  seized  and  impounded  the 
beasts.     Upon  demurrer  to  this  plea,  it  was  objected, 
amongst  other  things,  ''  que  le  judgment  fuit  void,  e^ 
coram  non  judice^    quia  apres  franktenement  plead,   le 
county-court   n'ad  jurisdiction,  car  franktenement  ne 
pent  estre  try  sans  brief.     A  que  fuit  respond,  que  le 
franktenement  ne  fuit  try  la,    mez   rise   sur  collateral 
matter,  scil.  si  les  fences  fueront  en  repair.     Mes  per 
cur.      Per  cet  tryal  un  charge  sur  le  franktenement 
en  question,  et  ils  ne  ont  ascun  poyer  apres  franktem 
mcnt  plead  de  proceeder  en  le  cause  ny  directment,  rm^r 
collateralment,   et  pur   ceo   les  proceedings  apres  c< 
plead  fueront  coram  non  judice^  et  void :  et  sur 
exception  judgment  fuit  done  pur  le   plaintiff.**     T&iis 
authority  is  conclusive  of  the  point,  {a) 


(a)  The  principle  of  the  ob- 
jection to  the  jurisdiction  seems 
to  be,  that,  if  it  continued,  the 
inferior  court  would  have  to 
pronounce  a  judgment,  not  only 
upon  the  verdict  found  on  the 
matter  in  issue,  namely,  the 
state  of  repair  of  the   fences. 


but  also  upon  the  confestiaw^  of 
the  matter  of  frefhoii,  of    dte 
nature  of    which   matter    tbe 
inferior  court   is  presumed  to 
be  ignorant,  and  as  to  the  e^et 
of  which  confession,  it  is  theiv 
fore  non  judex. 


TiNNISWOOD 
V, 
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Ckamiellf  Serjt,  con/rd.  It  may  be  conceded  that  1846. 
tbe  jurisdiction  of  the  county-court  is  gone  when  the 
freehold  comes  in  question.  But  it  is  denied  that  it 
does  come  in  question  here.  IMaule^  J.  The  question  Pattison. 
is  whether  the  jurisdiction  of  the  county-court  was  not 
ousted  as  soon  as  the  plea  of  liberum  tenemerUum  was 
pleaded.]  All  that  was  resolved  in  Cannon  v.  SmaU 
Hood  wasy  that  the  freehold  could  not  be  tried  without 
writ:  and  even  that  was  obiter  dictum^  for,  the  subse- 
quent pleadings  there  brought  a  charge  upon  the  land ; 
whereas  the  title  to  the  freehold  is  not  put  in  issue 
kere.  {Tindal^  C.  J.  The  plaintiff  might  have  taken 
iwie  on  soil  and  freehold.  The  authority  referred  to 
ihews,  that,  if  upon  the  pleadings  the  freehold  may 
ctxne  in  issue,  the  county-court  must  stay  its  hand.] 
In  Omwm  ▼.  Smatwoodj  the  result  would  necessarily 
liriiig  a  charge  upon  the  land :  but  here  it  could  not. 
[Jfi»^,  J.  This  is  very  analogous  to  the  case  of  a 
prohibition  to  the  ecclesiastical  court.]  That  is  granted 
<Aly  where  the  freehold  is  actuallv  in  issue.  [TVra- 
^  C  J.  Where  it  maj^  come  in  issue.]  It  cannot  be 
^that  the  inferior  jurisdiction  in  this  case  could  by 
possibility  be  dealing  with  the  freehold. 

Men^  Seijt.,  was  heard  in  reply. 

TiNDAL,  C.  J.  I  think  our  judgment  must  be  for  the 

fWntiff  in  error.     The  case  of  Cannon  v.  Smalwoodj 

^nich  has  been  brought  before  us,  seems  to  me  to  be 

•i  nearly  as  possible  in  point  with  the  present.     There, 

^  title  to  the  freehold  was  not  directly  brought  in 

''RK.    So,  here,  no  issue  is  taken  upon  the  allegation 

rfsoil  tod  freehold  in  the  mayor,  aldermen,  and  citizens 

^  Yorkf  but  the   issue  is   upon   the   collateral   point 

^^'cdier  the  defendant  below  was  bailiff  of  the  mayor, 

^  and  took  the  cattle  as  such  bailiff.     I  therefore 

R    4t 


248 


TRINITY  TERM, 


TiNNISWOOD 


1846.        think  that  case  is  a  distinct  authority  to  shew  i 

county-court  has  lost  its  jurisdiction  in  the  matt 

that  the  plaintiff  below  should  have  proceeded 

Pattuon.     Queen's  writ  of  replegiare  facias.    Lord  Coke 

mentary  on  the  statute  of  Gloucester^  c.  8.  (a),  is  fi 

corroborative  of   the  correctness   of   this   con 

Speaking  of  the  jurisdiction  of  the  sheriff  in  his 

court,  he  says  :  **  Neither  shall  he  hold  plea  of  i 

for  taking  away  of  charters  concerning  inherit 

freehold,  for,  it  is  a  maxim  in  law,  ^  quodplaa 

cement*  charily  seu  scripf  liberum  tenementum  tai 

in  aliquibus  curiis  qua  recordum   non  habent  se 

legem  et  consuetudinem  regni  Anglia^  sine  bre% 

placitari  non  debent : ' "  that  is,  that  he  shall  n< 

plea  of  trespass  for  taking  away  charters  of  inhei 

because  it  concerns  the  freehold,  (i)    For  these  r 

I  think  the  judgment  of  the  court  below  was  ern 

and  must  be  reversed^ 


CoLTMAN,  J.  I  do  not  think  the  present  a 
be  successfully  distinguished  from  Cannon  ▼.  Snu 
The  case  suggested^  of  a  prohibition  to  the  eccles 
court,  also  appears  to  me  to  be  very  analogous. 


Maule,  J.  I  also  am  of  opinion  that  the  jud 
of  the  county-court  must  be  reversed.  If  the  cogc 
had  been  demurred  to,  I  think  it  would  have  be 
tremely  difficult  to  say  that  the  county-court  w; 
ousted  of  its  jurisdiction.  That  in  effect  is  this 
for,  on  demurrer,  the  freehold  in  the  mayor,  ald< 
and  citizens  of  York^  would  have  been  admitted ;  a 
effect  would  have  been  that  the  inferior  court 


(a)  2  Tnst.  310,311. 

(6)  An  action  of  detinue  of 
charters  savours  of  the  realty, 
and  can  properly  be  brought 
only  in  this  court     F,  N,  B, 


47.  B.     No   objection 
Jurisdiction  of  the  court 
chequer  appears,   howe 
have  been  taken  in  Sti 
V.  Hockley^  15  M.  ^  W. 
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haie  bad  to  deal  with  a  matter  with  which  they  are  not  184:6. 

ooopeteDt  to  deal.     So,  here,  upon  the  issue  taken,  soil  

and  freehold  in  the  mayor,  aldermen,  and  citizens  of  Tiwnmwood 

York  is  admitted*  Pattisok. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  case 
of  Caiman  v.  Smalwoad  is  rather  startling  at  first  sight 
Bat  the  passage  cited  by  my  lord,  from  2  Inst,j  shews 
duitit  is  based  on  principle.  And  that  case  is  a  distinct 
adiority  that  here  the  jurisdiction  of  the  county- 
coort  was  at  an  end  the  moment  the  title  to  the  free- 
hold was  pleaded. 

Judgment  reversed. 


Tempest  and  Another  v.  Kjlner. 

June  4. 
A  SSUMPSIT.     The  declaration  stated,  that,  on  the  A  contract 

18th  or  Jufy,  1844,  the  plaintiffs,  at  the  request  of  «  ^^^'^^^ 
tk  defendant,  bargained  and  agreed  to  buy  of  the  de-  a  projected 

Want,  and  the  defendant  then  bargained  and  agreed  ^'^i^^^y*  ^  not 
^    „         -        ,  .     .-«  .      .  ,  ^  within  the 

to  sell  to  the  plamtins,  a  certam  mterest  or  share  of  gtatute  of 


in),the  defendant,  in  a  certain  company  or  partnership  frauds. 

vodertaking,  for  constructincr  a  railway  from  the  parish        "^^  * 
o'      .  o  ^  *  contract  is 

^ iAtotMinder^Lyne^  near  ManchesieVj  in  the  county  of  satisfied  by  a 
iflacMter,  to  the  parish  of  Kirkheaton^  near  Huddersfield^  tender  of  a 
•  the  county  of  York^  to  wit,  100  shares  in  the  said  ]otment" 
^pany  or  partnership  undertaking,  at  a  certain  price  where  from 

^  that  behalf,  to  wit,  155.  premium,  for  each  and  every  ^®  c«>"cum- 
X  ^  ^    stances  it  may 

we,  that  b  to  say,  1 55.  for  each  and  every  share,  in  be  inferred 

■Mition  to  such   sum  or  sums  as  at  the  time  of  the  that  the 
^'tt&r  by  the  defendant  to  the  plaintiffs,  should  have  ^pon  the  foot- 
ing of  such 
*wiwit  being  equivalent  to  scrip  :  and,  consequently,  there  may  be  a  complete 
■adiof  lach  a  contract  before  the  actual  existence  of  any  ''scrip  "  or  '^sharea" 
(""Nj  10  called. 
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been  paid  to  the  said  company  or  partnership  in  respect 
of  the  said  shares  and  each  of  them ;  that,  on  &c*  last 
aforesaid,  in  consideration  thereof,  and  that  the  plain- 
tiffs, at  the  request  of  the  defendant,  then  promised  the 
defendant  to  accept,  mthin  a  reasonable  timej  a  transfer 
of  the  said  interest  or  shares,  and  to  pay  for  the  same 
at  the  rate  or  price  aforesaid,  the  defendant  then  pro- 
mised the  plaintiffs,  within  a  reasonable  times  to  transfer 
the  said  interest  or  shares  to  them  the  plaintiffs ;  that, 
although  a  reasonable  time  for  the  said  transfer  of  the 
said  interest  or  shares  had  long  elapsed  before  the  com- 
mencement of  the  suit,  and  the  defendant,  long  before 
the  commencement  of  the  suit,  and  afler  a  reasonable 
time  from  the  making  of  the  said  agreement  and  promise 
had  elapsed,  could  and  might  and  ought  to  have  trans- 
ferred the  same  to  the  plaintiffs,  upon  payment  of  the 
price  thereof  after  the  rate  aforesaid ;  and  although  the 
plaintiffs  had  always,  from  the  said  time  of  the  making 
of  the  said   agreement  and  promise,  been  ready  and 
willing  to  accept  the  transfer  of  the  said  interest  and 
shares  of  him  the  defendant,  and  to  pay  for  the  same 
at  and  after  the  rate  in  that  behalf  aforesaid, , —  whereof 
the  defendant,  during  all  the  time  aforesaid,  had  notice, 
— and  although  the  plaintiffs,  after  the  lapse  of  a  reason- 
able time  for  the  transfer  of  the  said  interest  or  shares 
of  the  defendant,  to  wit,  on  the  1st  of  November^  1844, 
requested  the  defendant  to  transfer  the  said  interest  or 
shares  to  them   the  plaintiffs,  and  then  tendered  and 
offered  to  pay  for  the  same  at  and  after  the  rate  in  that 
behalf  aforesaid  :  yet  the  defendant  did  not  nor  would, 
when  so  requested  as  aforesaid,  transfer,  and  had  not  up 
to  that  time  transferred,  to  the  plaintiffs  the  said  in- 
terest or  shares  of  him,  the  defendant,  in  the  said  com- 
pany or  partnership  undertaking,  but   had   neglected 
and  refused  so  to  do ;  and  that,  by  reason  thereof,  the 
plaintiffs  had  lost  divers  great  gains  and  profits  which 
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m^t,  and  otherwise  would,  have  accrued  to  them  from 
the  transfer  of  the  said  interest  or  shares  to  them  as 
aforesaid,  &c* 

The  defendant  pleaded  —  first,  non  assumpsit  — 
secondly,  that  the  pIainti£Ps  were  not  always,  from  the  time 
of  tiie  making  of  the  agreement  and  promise,  ready 
ind  willing  to  accept  the  transfer  of  the  said  interest 
md  shares  of  him  the  defendant,  and  to  pay  for  the 
Bine  at  and  after  the  rate  in  the  declaration  in  that 
behalf  mentioned,  modo  etjbrmd  {a) — thirdly,  that,  be- 
face  any  breach  of  the  promise,  the  plaintiffs  discharged 
llie  defendant  from  performing  the  agreement,  &c. 

The  cause  was  tried  before  Patteson^  J.,  at  the  last 
York  assizes,  when  the  facts  appeared  to  be  as  follow :  — 
On  the  18th  of  July^  1844,  the  defendant  contracted  to 
lellto  the  plain ti£&  100  shares  in  a  projected  railway,  to 
be  adkd  The  Huddersfield  and  Manchester  Railway,  at 
a  premium  of  \5s.  per  share.     At  the  time  of  the  con- 
tract the  defendant  had  only  a  letter  of  allotment,  en- 
titling him  to  become  a  shareholder ;   there  being  no 
dttres  or  scrip  then  in  existence.     On   the    12th   of 
Aigutf  the  defendant  refused  to  complete  the  contract. 
Scrip  was  issued  in  October.     The  act  incorporating  the 
company  was  not  passed  until  the  21st  oHJuly^  1845. 

On  the  part  of  the  defendant,  it  was  objected  that  the 
ooDtnct  was  void,  being  within  the  seventeenth  section 
of  the  statute  29  Car*  2.  c.  8.,  inasmuch  as  the  memo- 
mdam  of  the  bargain  did  not  disclose  the  price.  In 
■Bvertothis  objection,  the  plaintiff's  counsel  referred 
to  Aonife  ▼•  laDtcAeU  (&),  where  it  was  held  that  shares 


1846. 
Tempbbt 

V. 
KiLNER. 


(•)  To  thb  plea  there  was 
t  donuiier,  upon  which  the 
ibiitift,  in  jiidkaeltfuu  term 
ba«  ohlaiDed  judgment.  Vide 
•«r,  VoL  IL  p.  300. 
W  11  iW.  4-  £.  205.,  3  P. 

^  D.  141.      In    Knight  v. 


Barker,  l6  M.  ^  W.  66.y  it 
was  held^  that  an  agreement 
for  the  sale  of  railway  scrip^ 
was  not  exempt  from  stamp 
duties,  as  a  sale  of  goods^ 
wares,  or  merchandise.  And 
see  BowWy  ▼.  BeU,  post,  284. 
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in  a  joint-stock  banking  company  are  not  goods,  wares 
and  merchandises,  within  the  seventeenth  section  of  th 
statute  of  frauds,  nor  an  interest  in  land  within  tfa 
fourth  section. 

It  was  then  insisted  that  the  contract  was  not  proved 
the  contract  declared  on  being  for  the  sale  of  siare 
whereas  the  document  produced  (the  letter  of  allotmeni 
shewed  that  there  were  none  at  that  time  in  existenoi 
To  this  it  was  answered,  that  it  did  not  lie  in  the  moot 
of  the  defendant  to  contend  that  the  things  which  h 
had  contracted  to  sell  as  shares,  were  not  strictly  aiM 
properly  so  called. 

A  verdict  was  found  for  the  plaintiffs,  damages  I  SOL 
being  the  difference  in  value  of  the  shares  between  tb 
date  of  the  contract  and  the  day  of  issuing  the  scrip 
leave  being  reserved  to  the  defendant  to  move  to  eotei 
a  nonsuit,  or  to  reduce  the  damages  to  25/.,  the  difier 
ence  in  value  between  the  date  of  the  contract  and  th 
12th  of  August^  when  the  defendant  first  refused  tc 
complete  the  contract,  (a) 


Bylesj  Serjt,  accordingly,  in  Easter  term  last,  obtained 
a  rule  nisi. 


Talfourdj  Seijt.  (with  whom  was  Cleasbt/\  now  shewed 
cause.     It  was  not  competent  to  the  defendant,  who,  at 
the  time  of  entering  into  the  contract,  treated  and  dealt 
with  the  letters  of  allotment  as  "  shares,"  afterwards  to 
turn  round  and  insist  that  no  such  things  as  shares  were 
then  in  existence.     In  the  7  &  8  Vict.  c.  110.  «.S.jtbe 
act  for  the  registration  of  joint-stock  companies,  the 
word  "  share  "  is  adopted  by  the  legislature  as  descrip- 
tive of  an  interest  of  this  kind.     IMauICf  J.     That  pro- 


(a)  Leave  was  reserved  to 
the  plaintiffs  to  amend  the  de- 
claration^ if  necessary,  by  sub- 


stituting for  "shares"  the 
words  "  scrip,  or  representatl^ 
of  shares*" 
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Tj'sioQ  bas  reference  only  to  the  sense  in  which  par-  1846. 
ticular  words  are  used  in  that  act :  it  does  not  purport 
to  give  8  g^n^a/ signification  to  the  words  themselves. 
The  qaestion  here  is,  whether  the  term  **  share "  does  Kilner. 
not  accurately  describe  the  article  the  one  party  in- 
tended to  buy  and  the  other  to  sell.]  Then,  as  to  the 
damages  —  the  jury  have  properly  assessed  the  amount 
the  plaintiffs  are  entitled  to  recover,  provided  the  de- 
fendant's breach  of  contract  took  place  only  at  the  time 
wben  he  first  became  enabled  to  perform  his  engage- 
ment, by  delivering  scrip,  viz.  in  October,  1  S^i. 

B^Sy  Serjt.,  in  support  of  the  rule,  was  not  called 
upon  by  the  court. 

TiNDAL,  C.  J.     There  was  a  complete  breach  of  the  Held,  that  the 

contract  when  the  defendant,  on  the  12th  of  August^  vendee  of 

declined  to  perform  it.     He  was  bound  then  to  deliver  projected  rail- 

the  document  with  reference  to  which  the  parties  were  '''*y»  ^nder  a 

dealing.      I   think   the   plaintiffs  are    not   entitled   to  completed  at 

damages  beyond  that  day :  they  had  no  right  to  lie  by  a  future  day, 

nntil  the  concern  became  profitable.     The  rule  must  be  "*?  recover, 

as  daiuafires 
made  absolute  to  reduce  the  damages  to  25/.  f^^  ^^  uon- 

delivery,  the 
Maule,  J.    I  am  of  the  same  opinion.    The  contract  f^^^°^^" 
Vtt  to  be  performed  within  a  reasonable  time  from  the  price  agreed 
18lh  of  Juli/j  by  the  delivery  of  that  which  the  parties  ^"  ^^  *^? 
•tthat  time  mutually  had  in  their  contemplation,  {a)       ^f  ^^g  j^y  on 

which  the 

The  rest  of  the  court  concurrins:,  f*^^  ,  ® 

o'  have  been 

Rule  absolute  accordingly.  ^"["C^;  ^ 

^  entitled  to  damages  in  respect  of  a  further  advance  of  price  taking  place 
^'^uds  at  the  time  of  the  actual  issuing  of  the  scrip,  (b) 

(fl)  See  Mitchell    v.    New^  Johnson,  2  East,  211.;  M'Ar- 

H  15  M.  ^  W.  SOg. ;    La-  thur  v.  Lord  Seaforth,  5  Taunt. 

■^  ▼.  Heath,  ib.  486.  257. ;     Faughan    v.    Wood,   1 

v)  yide  tamen  Shepherd  v.  Mylne  <^  Keene,  403. 
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June  5. 


Thatcher  v.  Sir  Richard  England,  Knt. 


The  defend-  T^HIS  was  an  action  of  assumpsit  tried  before  Co 
ant,  who  had     •*•         -j        t       ^   *l      ir    ^  •         •      ,**. 

been  robbed  ^^^S^9  J**  at  the  Kent  summer  assizes  m  18^ 

of  jewellery,  when  a  verdict  was  found  for  the  plaintiff,  damages  2i 
published  an  subject  to  the  opinion  of  the  court  upon  a  special  cai 
ment,  headed    ^^  being  agreed  that  the  court  should  have  the  sai 

"  SOL  re-  powers  as  a  jury  in  drawing  conclusions  from  the  & 

ward/  de-  , 

scribing  the  ®^"^^°- 

articles  stolen,       The  declaration  alleged,  that,  on  the  26th  of  Ap 

and  con-  IS**,  certain  goods  and  chattels,  the  property  oft 

(r  J |jg      *  defendant,  to  wit,  &c.  &c.,  and  which  said  goods  a 

above  sum        chattels  were  of  great  value,  to  wit,  of  the  value 

bv  the  Ad\u'     ^^^^'>  ^^^  ^^^  ^"^  ^^""^  feloniously  stolen  from  t 

tant  of  the       officers'  quarters  of  the  infantry  barracks  at  Canterbu 

41  St  regiment,  j^  ^^g  county  of  Kent;  that  thereupon  the  defend 

on  Tccofiery  of 

the  property,     <^aused  and  procured  a  certain  advertisement,  hand-fa 

and  conviction  or  placard  to  be  printed  and  published,  headed  *•  5 
or  in  woDor-'  *'®^^^^>''  whereby,  after  stating  that  the  said  goods  m 
tion  to  the        chattels  had  been  so  stolen  as  aforesaid,  the  defendu 

amount  re-       jjj  promise  and  undertake  that  the  said  sum  of  50 
covered, 
A.  a  sol-      should   and   would   be   paid   by  the   adjutant  of  He 

dier,  on  the  Majesty's  41st  regiment,  on  recovery  of  the  said  proper^ 
i  f  rmed  h"*^'  of  the  defendant^  and  conviction  of  the  offender^  or  in  pro 
seijeant  that     portion  to  the  amount  recovered,  to  such  person  as  Mk 

B,  had  ad-  cause  the  offender  to  be  apprehended  and  convicted^  am 
mitted  to  him 

that  he  was 

the  party  who  had  committed  the  robbery,  and  the  serjeant  gave  information  t 

the  police-station.     On  the  14th,  the  plaintiff,  a  police-constable,  learning  ft* 

one  C  that  B,  was  to  be  met  with  at  a  certain  place,  went  there  and  appr^oidl 

him.     The  plaintiff,  by  his  activity  and  perseverance,  afterwards  succeeded  i 

tracing  and  recovering  nearly  the  whole  of  the  property,  and  in  procuring  evident 

to  convict  B, :  — 

Held,  that  the  plaintiff  was  not,  but  (per  Tindal^  C.  J.^  and  CressweU,  J.)  di 

A,  was,  the  party  entided  to  the  reward. 
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tie  udd  property  to  be  recovered:  Averment,  that  tlie 
plaintiff  did  cause  the  said  ofiender,  to  wit,  one  William 
Warren^  to  be  apprehended  for  the  said  felony,  and  that 
die  said  WilUam  Warren  was  afterwards,  and  before  the 
eoauDeooemenC  of  the  suit,  to  wit,  at  the  general  sessions 
of  die  peace  holden  in  the  city  and  borough  of  Canter^ 
hay,  on  the  1st  of  Jtdy^  1844>,  aforesaid,  in  due  course 
oflaw  tried  for  the  said  felony,  and  was,  upon  the  said 
trial,  upon  and  by  means  of  the  evidence  and  inform- 
itioD  of  the  plaintiff,  found-  guilty  thereof,  and  duly 
teotenced  to  be  punished  according  to  law  for  his  said 
QfcDce,  and  the  said  property  of  the  defendant  so  stolen 
Miforesaid  was  thereby  then  recovered  by  the  defend- 
nt:  Breach — that  neither  the  adjutant  of  the  said  41st 
fimeat,  to  wit,  one  James  Emauj  nor  the  defendant, 
Wpaid  to  the  plaintiff  the  said  sum  of  SO/.,  or  any  part 
tkreof.    There  was  also  a  count  upon  an  account  stated. 
The  defendant  pleaded  —  first,  non  assumpsit  to  the 
int  count  —  secondly,  to  the  first  count,  that  he,  the 
defendant,  did  not  cause  or  procure  the  said  advertise- 
ment, hand-bill,  or  placard  to  be  printed  or  published, 
ii  manner  and  form  &c,  concluding  to  the  country  -^ 
thiidly,  that  the  plaintiff  did  not  cause  the  said  offender 
U>  be  apprehended,  in   manner  and   form,   &c.,   con- 
dadiog  to  the  country  —  fourthly,  that  the  plaintiff  did 
W  cause  the  said  offender  to  be  convicted,  in  manner 
ttdlbmi,  8cc^  concluding  to  the  country— > fifthly,  that 
tke  said  property  was  not  recovered,  in  manner  and 
bo,  &&,   concluding  to  the  country  —  sixthly,  that 
Ae  plaintiff  did  not  cause  the  said  property  to  be  re- 
ttiered,  in  manner  and  form,  &c.,  concluding  to  the 
ttmtry— seventhly,  non  assumpsit  to  the  second  count 
Upon  each  of  these  pleas  issue  was  joined. 
The  plaintiff  is,  and  at  the  time  of  the  transaction 
^  tpeition  was,  a  policeman  of  Canterbury ;  and  the 
^^'codaat  is,  and  at  the  said  time  was,  the  colonel  of 
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the  41st  regiment  of  infantry,  at  that  time  quartered 
at  Canterbury.  On  the  26th  of  Aprils  1844,  the  de- 
fendant was  robbed  of  certain  articles  of  jewellery  herein- 
after set  forth,  and  immediately  gave  directions  to  one 
Serjeant  Newton^  for  the  printing  and  publication  of  the 
following  advertisement  or  hand-bill. 

"  30/.  Reward. 

^'  Stolen  from  the  officers'  quarters  of  the  infantry 
barracks,  Canterbury^  on  the  night  of  April  26th,  1844^ 
the  following  articles,  viz.  one  diamond  ring  (four  large 
diamonds) ;  one  old  family  ring  (male  portrait,  large,  set. 
in  small  diamonds) ;  one  purple  topaz  large  ring,  set  in 
small  diamonds;  one  turquois  (blue)  gold  ring;  one 
French  enamel  ring ;  money  to  the  amount  of  SL ;  one 
flat  Geneva  watch  (gold),  with  short  gold  chain,  and  long 
hair  chain. 

*^  The  above  sum  will  be  paid  by  the  adjutant  of  the 
41st  regiment,  on  recovery  of  the  property^  and  cotmctian 
of  the  offender^  or  in  proportion  to  the  amount  reco- 
vered." 


The  articles  were  stolen  by  William  WarreUj  who  was 
apprehended,  and  was  tried  and  convicted  at  the  Jidfr 
sessions  for  the  city  of  Canterbury^  in  1844,  and  received 
sentence  of  transportation  for  the  o£Pence. 

On  the  10th  otjuney  1844,  one  Fitzgerald^  a  private 
soldier,  came  to  and  informed  Seijeant  Newton^  of  the 
41st  regiment,  that  William  Warren  had  asked  him  to 
lend  him  sonie  money  to  enable  him  to  go  to  Londtm^ 
to  dispose  of  the  property  he  had  stolen  from  Sir  Sickard 
England.  Up  to  that  time,  no  suspicion  had  attached 
to  Warren.  Serjeant  Newton  thereupon,  on  the  same 
day,  gave  information  of  this  fact  to  the  superintendent 
at  the  police-station,  but  did  not  then  see  the  plaiotifi 
Early  in  the  morning  of  the  14th  of  June,  a  person  of 
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the  ouoeot  lackering  gave  ioformation  to  a  police-officer 
of  the  name  of  Epps  where  Warren  was  to  be  foand: 
Int  JE^  did  not  arrive  in  time  to  find  him  at  the  place 
■uDed  by  Pickering.    At  a  late  hour  on  the  same  day» 
Ae  pbintiff  received  information  that  Warren  was  at  a 
eeftab  poblio«>house  in  Canterbun/j  and  immediately 
proceeded  thither^  taking  with  hun  two  other  policemen 
m  bis  assistants.    These  parties  finding  Warren  at  a 
eeitain  other  public-house  in  Canterbtaj/j  seized  him; 
ad,  after  much  resbtance,  the  plaintiff  searched  him, 
ad  took  from  him  the  diamond  rii^  and  the  old  family 
OBg  mentioned  in  the  above  advertisement,  together 
tidi  two  pawnbrokers'  duplicates,  relating,  the  one,  to 
As  Qeneva  watch,  the  other,  to  the  purple  topaz  ring, 
both  abo  mentioned  in  the  advertisement    The  plain* 
tiff  iounediately  apprehended  Warren^  took  him  to  the 
iHion-house,  and  gave  him  in  charge;  and,  on  the  fi>l- 
Wviog  day,  gave  information  of  the  above  facts  to  the 
Mgistrates  of  Canterbury^  and  applied  to  them  for  a  re- 
■nd  of  the  prisoner  to  the  20th  of  June^  to  enable 
Ini}  the  plaintiff,  to  go  to  London^  and  trace  the  stolen 
proper^  mentioned    in  the  pawnbrokers'  duplicates, 
tlie  plaintiff  then  obtained  two  summonses  for  the  at- 
IndiDce  of  witnesses  at  Canterbury ;  and,  on  the  20th 
tf  Jbif,  again  appeared  before  the  said  magistrates^ 
liviog  brought  with  him  fix>m  L/mdcn  a  pawnbroker, 
vho  produced  before  the  magistrates  the  said  purple  topwB 
Ivge  ling,  and  also  the  foreman  of  another  pawnbroker, 
*ho  produced  the  flat  Geneva  watch  and  gold  key  men- 
tined  in  the  other  duplicate.    The  plaintiff  also  pro- 
iMd  the  oM  fiimily  ring,  and  the  diamond  ring.    The 
fnibfoker  and  the  foreman  then  respectively  identified 
ViBn  Warren  as  the  person  who  had  pledged  the 
^ifB  ftug  and  watdi  with  them  on  the  10th  cKJtme: 
^  dit  artides  in  question  were  all  identified  by  the 
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defendant  as  being  his  property,  and  as  having  bee 
stolen  from  him  on  the  previous  26th  of  April. 

The  plaintiiF  incurrefd  much  trouble  and  expense- 
bringing  together  the  witnesses  for  the  prosecatio 
The  plaintiff,  and  witnesses  by  his  direction,  appean 
and  gave  their  evidence,  at  the  trial,  to  the  e£kct  aboi 
stated.  It  formed  no  part  of  the  ordinary  daty  of  ti 
plaintiff,  as  a  policeman,  to  make  a  journey  to  Ldmdi 
in  search  of  evidence  against  Warren*  All  the  propiBii 
stolen  from  the  defendant  was  recovered  and  restored  t 
him,  with  the  exception  of  the  turquois  (blue)  gold  rio] 
money  to  the  amount  of  S/.,  the  short  gold  chain,  ai 
the  long  hair  chain,  mentioned  in  the  advertisemei 
The  value  of  the  property  so  recovered  and  restoiei 
was  85/.  155.,  and  that  of  the  articles  not  recovoK 
amounted  to  about  9/. 

The  adjutant  mentioned  in  the  advertisement,  ok 
James  Efnan^  by  the  direction  of  the  defendant,  refotc 
to  pay  the  plaintiff  the  sum  of  SO/. 

The  jury,  in  answer  to  two  questions  of  the  learac 
judge,  found  specially  —  first,  that  the  plaintiff  di 
not  give  the  first  information  as  to  the  party  coo 
mitting  the  robbery  —  secondly,  that  the  plainti 
was  moist  active,  and  mainly  instrumental,  in  procmin 
the  recovery  of  the  property,  and  the  oonvictM 
of  Warren ;  and  they  found  a  verdict  for  the  plainCii 
damages  25/. 

The  question  for  the  opinion  of  the  court  i 
whether  the  plaintiff  is  entitled  to  recover  all  or  anj 
and  if  any,  then  what,  part  of  the  sum  of  SO/.  And  th 
court  is  to  direct  on  what  issues,  and  for  which  pai^ 
the  verdict  is  to  be  entered,  or,  if  necessary,  to  dbec 
tinotte  prosequi,  or  a  nonsuit,  to  be  entered.  And^a 
the  whole  of  the  declaration  and  pleas  are  not  lilenA; 
stated  in  the  case,  either  party  is  to  be  at  liberty  1 
refer  to  them  at  length. 
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Skif  Serjt.  (with  whom  was  Home)^  for  the  plain* 
uC(a)    Tie  question  is,  whether  the  circumstance  of 


(«)  The  points  mariced  for 
ngomeDt  were  as  follow :  — 

For  the  plaintiff —  <'  That, 
accardini^  to  the  true  coDstruc- 
tioDof  the  defendant's  promise, 
the  latter  became  bound  to  pay 
Ae  sum  of  SOL  to  any  person 
tkraogji   whose    evidence  and 
isibrmation,    and    by    whose 
■esns  and  activity,   the  pro- 
p«ty  stolen    should   be  sub- 
iteDtiaQy  recoveredy    and    the 
4fcoder   eoDTicted  —  that,  if 
ynt  only  of  the  property  should 
kieeovered,  and  the  offender 
CMficted,   then  the  defendant 
tenme  bound  to  pay  to  any 
pmoQ  throogh  whose  evidence 
■d  ioformation,  and  by  whose 
■cms  and  activity,  such  part 
AoiUI  be  recovered,  and   the 
iftader  convicted,  a  portion  of 
^  lud  sum  of  SOL,  bearing 
w^  proportion  to  the  entire 
■iof  30JL  as  the  value  of  the 
foperty  recovered  might  bear 
tB  the  vslue  of  the  whole  pro- 
fs^ itolen — that  the  plaintiff, 
mug  been  most  active,  and 
■bbIj  instrumental,  by  his  evi- 
^BMsnd  information,  in  re- 
iMcriig  substantiaUy  the  whole 
^  the  property,  and  procuring 
Ae  conviction  of  Warren^  was 
■titled  to  the  whole  sum  of 
^1  or,  at  the  least,  to  a  part 
iknof,  sltbongh  he  was  not 
^  psrty  who  gave  the  fint 
irtwiiiition —  that  the  fact,  as 
^  vho  gave  the  fint  inform- 
te,  was  only  material  as  one 
^Kifient  in  the  inquiry  ss  to 
^  pwcmed  the  recovery  of 
^  property,  and  the  conviction 
tf  Vsrriii  —  that,   under  the 
^^»  of  the  defiendant's  pro- 


8 


mise,  Fitzgerald  was  not  en- 
titled to  the  reward  of  302.,  or 
any  part  thereof —  and  that  the 
plaintiff  was  entitled,  upon  the 
facts  stated  in  the  case,  and 
found  by  the  jury,  to  have  the 
verdict  entered  for  him  upon 
all  the  issues." 

For  the  defendant —  '^  That 
the  plaintiff  was  not  entitled  to 
recover  the  whole  or  any  part 
of  the  reward  offered  by  the 
defendant,  because  the  facts 
stated  and  found  on  the  case, 
did  not  bring  the  plaintiff  with- 
in the  terms  or  the  legal  effect 
of  the  advertisement  —  that 
the  first  count  of  the  declaration 
ascribed  a  different  effect  to  the 
advertisement  than  was  con- 
sistent with  its  proper  and  l^;al 
construction — Uiat,  if  the  plain- 
tiff's construction  of  the  adver- 
tisement were  adopted,  several 
other  persons  might  sue  the  de- 
fendant for  a  part  of  the  reward, 
according  to  the  value  of  the 
property  recovered  through 
their  agency  —  that,  as  it  was 
sdroitted  in  the  case,  and  ex- 
pressly found  by  the  jury,  that 
the  plaintiff  was  not  the  party 
who  gave  the  first  information 
which  led  to  the  conviction  of 
Warren,  the  plaintiff  was  not 
the  person  entitled  to  sue  — 
that,  as  there  was  a  distinct 
traverse,  in  the  fifth  pies,  of  the 
allegation  in  the  first  count, 
that  the  whole  property  was 
recovered,  when  in  fact  only 
part  was  recovered,  the  defend- 
ant was  entitled  to  the  judg- 
ment of  the  court  —  that,  if 
the  plaintiff  was  entitled  to  re- 
cover any  portion  of  the  reward, 
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the  plaintiff's  not  having  given  the  Jirst  information  as 
to  the  party  who  committed  the  robbery, — though  he  is 
found  to  have  been  active,  and  mainly  instrumental,  in 
procuring  the  recovery  of  the  property  and  the  con- 
viction of  the  offender,  —  disentitles  him  to  claim  the 
reward.  In  Williams  v.  Carwardine  (a),  it  was  held  that 
a  reward  offered  by  a  hand-bill  to  a  person  who  shall 
disclose  facts  leading  to  a  conviction  for  a  felony,  may 
be  claimed  by  a  person  who,  having  notice  of  the  band- 
bill,  makes  a  disclosure  leading  to  the  conviction  of  the 
felon,  though  solely  influenced  by  motives  of  revenge 
against  him.  In  Lancaster  v.  Walsh  (6),  a  party  who 
bad  been  robbed  of  bank-notes  put  forth  a  hand-bill, 
wherein  it  was  stated,  that  *'  whosoever  would  give  in- 
formation, whereby  the  same  might  be  traced,  should, 
on  conviction  of  the  parties,  receive  a  reward  of  20/.  f 
and  it  was  held  that  the  only  person  entitled  to  the 
reward,  was  he  who  first  gave  information  by  which  the 
notes  were  traced  to  the  robbers,  so  as  to  insure  their 
conviction.  In  England  v.  Davidson  {c)^  the  defendant 
oflered  a  reward  to  whoever  oo'uld  give  such  information 
t&  would  lead  to  the  conviction  of  a  felon :  the  plaintifl^ 
who  was  a  constable  and  police-officer  of  the  distria 
where  the  felony  was  committed,  gave  such  information : 
and  it  was  held,  on  demurrer,  that  the  plaintiff's  having 
given  information,  was  a  good  consideration  for  a  pro- 


he  should  have  alleged  that  part 
only  of  the  property  was  reco- 
vered, and  that  he  sought  to 
xecover  only  a  proportion  of  the 
sot,  and  not  the  whole  of  that 
tum  — that  the  recovery  of  the 
whole  of  the  property  was  a 
condition  precedent  to  the  plain- 
tiff'i^  or  any  other  party's,  right 
to  sue  for  the  reward,  or  any 
part  of  it  —  that,  if  any  party 
waa  entitled    to    the   reward. 


FUzgflrM  was  the  individnal 
in  whom  the  right  vested,  and 
who  ought  to  have  sued— and 
that,  from  the  uncertain  and 
ambiguous  termi  of  the  adm- 
tisement,  no  liability  attached 
to  the  defendant." 

(a)  4,B.SfAd.  631.,  1  iV: 
4  3f.  418^  5  C.  <)^  P.  5fi& 

[h)  ^M.SfW.  16. 
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nise  miide  by  the  defendant  to  pay  the  reward.      In 

JMfi  V.  Moore  (a),  the  defendants,  by  public  advertise* 

nenti  offered  a  reward  of  20L  to  any  person  who  would 

gifesoch  information  as  should  lead  to  the  apprehension 

ml  coDviction  of  the  party  or  parties  who  had  broken 

iBtof  robbed,  and  set  fire  to  their  premises.     One  B.^ 

vbom  the  plaintiff  (a  police-constable)  had  taken  into 

CDStody  on  suspicion  of  being  concerned  in  the  offence, 

ofered  to  make  certain  disclosures,  if  furnished  with 

something  to  eat  and  drink.     The  plaintiff  communis 

Cited  this  offer  to  a  sub-inspector  of  police,  who  took 

&  to  a  public-house,  and  gave  him  refreshment ;  where- 

Wfoa  B.  made  a  voluntary  confession,  which  resulted 

M  his  conviction  and  transportation  for  the  crime  in 

fieitk>n.    And  it  was  held  that  the  plaintiff  Was  entitled 

ti  the  reward.     In  all  these  cases,  it  is  to  be  observed 

dm  the  reward  was  offered  to  a  certain  person.     Here^' 

hmnnrer,  there  is  no  distinct  specification  of  the  party 

with  whom  the  advertiser  contracts.     Nothing  is  said 

iboot  ioformatioD.     The  substance  of  the  contract  is, 

thi  the  promised  reward  will  be  paid  to  the  party  by 

viioie  means  the  stolen  property  is  recovered  and  the 

tfaider  convicted.    [Maule^  J.  To  the  exclusion  of  thq 

pcnoD  who  gives  the  information  that  leads  to  that 

Wk?]    Yes.     All  that  the  advertiser  had  in  view, 

^  the  recovery  of  the  property,  and  the  conviction  of 

k  offender*     The  person  whose  exertions  produced 

Aoie  results,  was  the  person  with  whom  the  advertiser 

ttmncted.     [Tindal^  C.  J.    Had  Fitzgerald,   the  man 

vk  give  the  information  to  Serjeant  Newton,  no  claim 

to  the  reward?]     Clearly  not     What  he  said  and  did 

ittolttd  in  nothing.    Pickerings  information  was  equally- 

Utltts.    ICresraoelly  J.   In  apprehending  Warren,  the 

(IttDtiff  did  no  more  than  his  duty.    The  journey  to 
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(a)  dfUi,  Vol  I.,  p.  4^8. 
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London  certainly  was  more  than  could  be  reqaired 
him.  But  still,  the  question  is,  whether  that  briiij 
him  within  the  terms  of  the  advertisement.]  The  plai 
tiff,  by  his  exertions  alone,  brought  aboat  the  reoovei 
of  the  property,  and  the  conviction  of  the  offender;  an 
unless  the  advertisement  amounts  to  a  mere  hononi 
engagement,  he  is  clearly  entitled  to  recover. 

Channell,  Serjt.  (with  whom  was  Petendoiff)^  for  tl 
defendant,  was  not  called  upon. 

TiNDAL,  C.  J.  It  is  very  unfortunate  that  this  u 
vertisement  was  not  penned  with  more  accuracy  ai 
certainty;  for,  its  ambiguity  has  led  to  much  usele 
expense.  The  only  question,  however,  for  us  is,  who 
the  person  to  whom  the  reward  is  properly  payabl 
The  advertisement,  after  describing  the  articles  stole 
prefacing  it  with  "SOt  reward,"  says:  "The  abcr 
sum  will  be  paid  by  the  adjutant  of  the  41st  regimei 
on  recovery  of  the  property,  and  conviction  of  tl 
offender,  or  in  proportion  to  the  amount  recovered 
It  is  altogether  silent  as  to  the  person  to  whom  d 
money  is  to  be  paid.  What,  then,  is  the  proper  coi 
struction  of  the  advertisement?  and  who  is  the  par 

• 

legally  entitled  to  the  reward  ?  It  appears  to  me  tb 
the  money  is  to  be  paid  to  the  person  who  was  tl 
original  and  meritorious  cause  of  the  recovery  of  tl 
property  and  the  conviction  of  the  offender ;  that  is,  1 
the  person  who  first  communicated  the  information  thi 
ultimately  led  to  both.  Upon  the  statement  submittc 
to  us,  and  the  finding  of  the  jury  thereon,  the  preset 
plaintiff  is  not  that  party.  He  did  nothing  until  tb 
]4tli  of  June.  Fitzgerald  had  previously,  viz.  on  th 
10th  of  Juney  communicated  to  Seijeant  Newton  tbi 
Warren  was  the  culprit;  and  Serjeant  Newton  on  th 
same  day  gave  information  at  the  police-station.    O 
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tk  14th9  a  person  named  Pickering  informed  Epps,  a 
police-officer,  that  Warren  was,  to   be  met  with  at.  a 
certiio  place ;  bat  he  was  not  taken  at  that  time.    At  a 
liter  hour  on  the  same  day,  the  plaintiff,  in  consequence 
of  information  received  by  him,  proceeded  to  a  public- 
liOQse  in  Canterbury  where  Warren  was,  and  took  him 
into  custody.     The  plaintiff  thus  succeeded  in  recover- 
ing a  portion  of  the  property ;  and  he  afterwards  did 
good  service  in  tracing  and  recovering  almost  the  whole 
of  it,  and  in  procuring  Warren  to  be  convicted.     But 
devlj  he  is  not  the  party  who  first  gave  the  inform- 
Hion  which  produced  that  result.     Nor  is  Pickering* 
Had  it  not  been  for  the  communication  made  by  Fitz^ 
ganii^  neither  the  one  nor  the  other  would  have  been 
it  all  contributory  to  such  recovery  and  convictiqn. 
Hie  clue  once  found,  the  plaintiff,  in  apprehending 
Wmrenj  did  no  more  than  his  ordinary  duty,  and  what 
■7  other  constable  would .  have  done  on  the  like  in- 
bmition.    I  therefore  think  a  nonsuit  must  be  entered. 


1846. 
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CoLTMAN,  J.  It  seems  to  me  that  we  ought  to  con- 
ilnie  engagements  of  this  sort  strictly  as  legal,  and  not 
tt  mere  honorary  engagements.  The  question  here  is, 
vho  is  the  person  entitled  to  sue  for  this  reward.  The 
fUntiff  must,  to  maintain  this  action,  shew  that  he  is 
Ab^  entitled.  Upon  the  facts  presented  to  us,  I  think 
t  ii  impossible  to  come  to  that  conclusion.  The  plaintiff 
Ws  not,  as  it  seems  to  me^  so  good  a  claim  as  Fitzgerald. 
^DHibly,  an  action  might  have  been  maintained  by  the 


Haulb,  J.  The  facts  stated  do  not  support  the 
Wmct  aUq;ed  in  the  declaration.  Advertisements  of 
^  lort  generally  specify  the  person  to  whom  the 
''"vdis  to  be  paid ;  and  thence  arises  a  legal  obligation 
^pij  the  money.    The  omission  disables  me  in  this 
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case  from  finding  out,  with  any  reasonable  o^tain^) 
with  whom  the  contract  is  made*  The  inrerenoe  I 
should  be  inclined  to  draw,  is,  that  the  advertiser  in- 
tended that  the  reward  shoald  be  paid  among  sndi 
persons  as  should  give  information  and  assistance  in  the 
recovery  of  the  property,  and  the  conviction  of  the 
ofiender,  in  proportion  to  the  importance  and  value  of 
their  respective  services.  It  is  difficult  to  put  a  value 
on  information :  it  is  not  like  work  and  labour,  whidi 
has  been  accepted,  and  b  to  be  paid  for  on  a  quemiHm 
merttU.  The  difficulty  the  defendant  is  placed  in  here^ 
is  one  of  frequent  occurrence*  It  often  happens  that 
there  is  no  one  individual  who  gives  information  that  is 
in  itself  useful;  but  that  several  persons  give  diflferent 
pieces  of  information,  the  whole  of  which  combined 

• 

leads  to  the  apprehension  and  conviction  of  the  ofiencfer. 
One  man  discovers  who  he  is,  another  where  he  is  likdy 
to  be  met  with  at  a  particular  time,  and  so  on.  The 
advertiser  should,  in  terms,  bind  himself  to  part^  iritb 
the  sum  offered,  leaving  it  to  be  divided  amongst  the 
persons  whose  activity  and  address  procure  the  desired 
result,  in*  such  proportions  as  some  responsible  person*-^ 
the  mayor,  or  the  derk  of  the  peace,  for  instance — 
should  in  his  discretion  think  fit  There  being  here  a 
total  absence  of  statement  of  the  person  to  whom  the 
reward  is  to  be  paid,  and  the  plaintiff  having  failed  to 
make  out,  even  by  inference,  that  he  is  the  party  in- 
tended, I  think  the  contract  is  not  correctiy  described 
in  the  declaration,  and,  therefor^  that  judgment  of 
nonsuit  must  be  entered. 


Cresswell,  J.     I  also  am  of  opinion  that  the  plain* 
tiff  has  failed  to  make  out  a  case  to  entitie  him  to  the 
reward  claimed.     The  advertisement  is  couched  in  ex- 
tremely loose  terms :  it  neither  specifies  the  person  to 
whom,  nor  the  particular  service  for  which,  the  money  is 


9  VICTORIA. 


2es 


to  be  paid*    It  may  well  be  doubted,  therefore^  whether 
the  contract  is  properly  described  in  the  declaration. 
Amamiag^  however^  that  the  contract  is  properly  de« 
dired  on,  there  b  a  plea  that  the  plaintiff  did  not  cause 
the  oflender  to  be  apprehended.     Upon  the  facts  stated, 
I  Aink  the  plaintiff  did  not  cause  Warren  to  be  appre- 
haded.    The  police  were  set  in   motion   by  the  in- 
fimation  of  Fitssgerald.    Fitzgerald^  therefore,  was  the 
person  who  caused  Warren  to  be  apprehended.     It  is 
me^  the  plaintiff's  was  the  hand  by  which  Warren  was 
■reited;  but  he  was  merely  acting  as  a  peace<oificer, 
ipon  iofermation  originally  coming  from  Fitzgerald. 
Hbh  did  the  plaintiff  cause  Warren  to  be  convicted  ? 
He  gife  eridenoe,  it  is  true :  so  did  the  pawnbroker. 
hcnmot  be,  that  the  reward  is  payable  to  all  those  who 
idtta  share  in  the  transaction.  In  like  manner,  the  plain* 
tiff  did  not  solely  cause  the  property  to  be  recovered* 
Utigtraldy  at  least,  contributed  most  materially.    The 
cw^  in  some  of  its  circumstances,  is  remarkaUy  like 
tht  of  Lancaster  v.  Walsh.    There,  the  advertisement 
m  18  follows :  —  ^*  20/.  Reward.     Whereas,  on  Saturn 
imf  night  last,  two  Bank  of  England  notes  (describing 
tlnD),  and  other  moneys,  were  stolen  from  the  person 
tf  Mr.  iZ.  Walsh,  of  Halifax^  on  his  way  home :  who- 
ever will  give  information  by  which  the  same  may  be 
kioed,  shally  on  conviction  of  the  parties,  receive  the 
ibofe  reward,  on  application  to  the  said  R.  Wals/i,*^    It 
ippcired  that  one  Brigg,  the  deputy  constable  of  Brad- 
^  had,  on  the  1st  of  August^  received  information 
hn  one  Clarky  that  one  Dyson  had  confessed  to  him 
^  he  was  a  party  to  the  robbery.     Before  Clark*3 
^^fwmikatiuii  to  Brigg^  one  lUingworthj  the  constable 
^Wsk^Md,  had  discovered  that  the  stolen  notes  had 
^  ttibed  at  the  Wakefield  bank,  and  had  taken  into 
^^ttody  the  parties  who  presented  them  for  payment, 
^  however^  were  not  the  actual  robbers.    On  the 
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4th  of  August^  the  plaintiff  gave  the  defimdant  ioform- 
ation  of  Dj^son  being  a  party  to  the  robbery*    On  the 
5th,  Brigg  verbally  communicated  to  lUingmorth  the 
information  he  had  received;  and,  on  the  14th,  Z^wm, 
who  had  absconded  in  the  mean  time,  was  apprehended 
by  Briggf  and  was  arraigned  for  the  robbery  at  the  next 
York  assizesy  when  he  pleaded  guilty.     Upon  this  evi- 
dence, Pallesofif  J.,  lefl  it  to  the  jury  to  say  whether 
any  information  had  been  given,  previously  to  that 
given  by  the  plaintiff,  which  could  lead  to  the  tracing 
of  the  notes  to  the  party  who  stole  them;  expressiog 
his  opinion  that  the  person  entitled  to  the  reward,  was 
he  who  gave  information,  whereby  the  property  was 
traced  to  the  offenders,  not  he  who  merely  traced  where 
it  was.    The  jury  having  found  for  the  defendant,  the 
court  refused  to  disturb  their  verdict ;  holding  the  di- 
rection correct* 

I  think  no  reflection  can  fairly  be  made  on  Q>Iooel 
England  for  not  submitting  to  the  claim  of  this  pUuntiff 

Judgment  of  nonsuit. 


June  6. 


Cooper  v.  Shepherd. 


A  recovery  in  rpROVER,   for  a  bedstead,  one  hundred  pieces  of 

the  propertv  wood,  and  one  hundred  pieces  of  iron. 

in  the  chattel        Pleas  —  first,   not  guilty  —  secondly,   not  possessed 

in  the  defend-  _  thirdly,  as  to  so  much  of  the  declaration  as  relited 
ant  88  against 

the  pkintiff. 

In  trover  by  A.  against  B.  for  a  bedstead,  B.  pleaded  a  former  reoofcrf  1^ 
A.  in  trover  for  the  same  identical  bedstead  against  C;  averring  that  the  cca- 
yersion  by  C.  for  which  that  action  was  brought,  was  a  convernon  not  h» 
m  point  of  time  than  the  conversion  mentioned  in  the  declaration  againit  B^ 
and  that,  before  the  conversion  in  that  declaration  mentioned,  CL,  befaig[mtiiHl 
of  the  bedstead,  sold  it  to  jB.,  who  paid  him  for  the  same,  and  reoeiyed  it  aadtf 
8uch  sale,  and  that  the  taking  under  such  sale  was  the  conversion  complained  of  is 
the  declaration  against  B.: — Held,  that  this  plea  wu  a  good  answer  to  the  adttb 


1 
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to  the  bedstead  therein  mentioned  —  that  the  plaintiff 
hog  bebre  the  commencement  oF  the  suit  to  wit,  on 
ftci.i  ID  the  court  of  our  lady  the  Queen  of  the  Bench 
of  fFatminsier^   before  &c.,  impleaded  one  Benjamin 
WiOamaii  in  an  action  of  trover,  for  converting,  to  wit, 
OB  the  day  and  year  in  the  declaration  in  that  action 
Bcationed,  that  is  to  say,  on  the  4th  of  Jtdyy  1844, 
MODg  Giber  goods  and  chattels  in  the  declaration  in 
Alt  actioa  mentioned,  the  same  identical  bedstead  in 
Aedecbunation  in  thb  action  and  in  the  introductory 
fnt  of  this  plea  above  mentioned ;  that  such  proceedings 
voe  ibereopon  had  in  the  said  court  in  that  action, 
te^  afterwards,  and  before  the  commencement  of  this 
■k,  to  wit,  on  &C.,  the  plaintiff,  by  the  consideration 
■1  judgment  of  the  said  court,  recovered  in  the  said 
ic&m  against  WiUomaii  T5l.  for  his  damages  which  he 
kd  nstained  on  occasion  of  the  converting  by  Willomatt 
tf  the  said  bedstead,  and  of  the  other  goods  and  chat- 
tel in  the  declaration  in  that  action  mentioned ;  and 
lb  IKL  for  his  costs  and  charges  by  him  about  his 
*it  ia  that  behalf  expended ;  whereof  WiUomatt  was 
ttiricted ;  as  by  the  record  and  proceedings  thereof^ 
^  reoaaining  in  the  said  court  of  our  lady  the  Queen 
tftbe  Bench  aforesaid,  at  fFf^min^/^  aforesaid,  more 
Uj  and  at  large  appeared  :  that,  after  the  recovery  of 
^  nid  judgment  against  WiUomatt  as  aforesaid,  and 
we  the  commencement  of  this  suit,  to  wit,  on  &c., 
93lamaU  fully  paid  and  satisfied  to  the  plaintiff  the 
^  several  sums  of  75/.  and  126/.,  in  form  aforesaid 
>tofeied  against  him,  and  the  plaintiff  then  took  and 
loeived  the  same  of  and  from  WiUomatt  in  full  satis- 
WlioQ  of  the  said  judgment ;  that  the  said  damages,  so 
&ras  the  same  were  estimated,  assessed,  recovered,  paid, 
iii  noeived  as  aforesaid  in  respect  of  the  said  bedstead, 
^Me  fttimatfd  and  assessed,  and  were  recovered  and 
(iU  and  lecdved  as  aforesaid,  as  and  for,  and  in  respect 
4  iod  as  tbe  full  value  of,  the  said  bedstead,  and  not 
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otherwise,  and  were  and  amoanted  in  fact  to  the  full  valoe 
of  the  said  bedstead ;  that  the  said  conversion  of  the  said 
bedstead  by  Wtllomatt^  for  which  the  said  action  against 
VrUlomatt  was  brought,  and  in  respect  of  which  thesud 
damages  were  estimated,  assessed,  recovered,  lEUid  paid  and 
received  as  aforesaid,  was  a  conversion  not  kiter-in  point 
of  time  than  the  conversion  above  complained  of  against 
the  defendant ;  that,  just  before  and  at  the  time  of  tht 
conversion  of  the  said  bedstead  by  the  deftodant  above 
complained  of  against  him,  the  said  bedstead  being  tbett 
in  the  possession  of  WiUomatt^  he,  WiUcmatiy  to  wil^  OH 
the  day  and  year  above  mentioned,  sold  and  delivered 
the  same  to  the  defendant  at  and  for  a  certain  reasonabk 
price  in  that  behalf,  to  wit,  the  sum  of  lOL,  and  tbed^ 
fendant  then  paid  to  WiUomatt^  who  then  accepted  and 
received  of  and  from  him  the  defendant  a  large  sum  of 
money,  to  wit,  10/.,  as  and  for,  and  in  full  satisftctiMI 
and  discharge  of,  the  said  price  of  the  said  bedstead 
as  last  aforesaid,  and  the  defendant  then  had  and  took 
and  received  the  said  bedstead  of  and  from  WillomM 
to  and  for  his  the  defendant's  own  use,  and  as  and 
for  his  own,  under  and  by  virtue  of  such  sale  and  d»i 
livery  as  aforesaid ;  and  that  the  havings  takinj^  sod 
receiving  of  the  same  by  the  defendant  as  aforettid 
was    the   same   conversion   of  the   said    bedstetd  fi 
was  above  complained  against  him  the  defendant"- 
verification. 

Special  demurrer,  assigning  for  causes  — that  it  doei 
not  appear  in  or  by  the  plea  that  the  judgment  recorend 
against  Willomattj  and  the  payment  and  satisfaction  tt 
the  plaintiff  of  the  damages  recovered  by  him,  has  lay 
application  to  the  cause  of  action  and  conversion  to 
which  the  plea  is  pleaded  —  that  it  does  not  appetr  n 
or  by  the  plea,  that  the  conversion  by  WiUcmatt^  in 
respect  of  which  the  plaintiff  recovered  against  Um  tf 
therein  mentioned,  was  after  the  plaintiff  waspossetfel 
of  the  said  bedstead  as  in  the  declaration  mentioned^  ^ 
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that  the  pbuntiff  .was  not  lawfully  possessed  of  the  said 
bidstead  betweeo  the  time  of  the  said  conversion  by 
WiBomM  and  the  said  conversion  by  the  defendant,  or 
tbt  WUhmaU  was  possessed  of  and  hdd  the  said  bed* 
Meid  under  and  by  force  of  the  said  conversion  by  him 
tf  die  time  when  he  sold  the  same  to  the  defendant  — 
tkit  a  recovery  against  WillcmcUt  of  damages  for  one 
MQiersioD  of  the  said  bedstead,  was  no  reason  or  cause 
iakw  wby  the  plaintiff  should  not  recover  damages 
^piast  the  defendant  for  another  and  different  conversion 
rfthe  same  bedstead,   the  sanie  being  the  plaintiff's 
fayeilj  at  the  time  of  the  last-mentioned  conversion ; 
«d  that  the  defendant,  by  not  denying,  admitted  that 
Ik  aid  bedstead  was  the  property  of  the  plaintiff  at  the 
of  the  conversion  thereof  by  him  —  that  the  plea 
lively  and  by  inference  denies  that  the  plaintiff 
■abwfally  possessed  of  the  said  bedstead,  as  alleged 
ii  dw  declaration^  and  gives  the  plaintiff  no  colour  to 
iatun  bis  action  against  the  defendant  in  respect  of 
ikaid  bedstead  —  that  the  plea  concludes  with  a  veri- 
iaiioD,  instead  of  to  the  country  —  and  that  it  does  not 
ifpcsr  ID  or  by  the  plea,  that  the  recovery  against 
HUmait  was  before  the  said  conversion  by  the  defend- 
a^or  that  the  said  payment  by  WUlomaH  was  before 
ie  aid  conversion  by  the  defendant 
Joioder  in  demurrer. 
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IkmUrngf  Seijti,  in  support  of  the  demurrer,  sub- 
■iied  that  the  plea  was  bad,  inasmuch  as  it  admitted 
AepUntiff's  property  in  the  chattel,  and  admitted  the 
mttiiop  thereof  by  the  defendant,  and  did  not  avoid 
Ae  dfect  of  such  admission ;  or,  that,  if  the  plaintiff's 
IMMOD  was  thereby  traversed,  it  was  traversed  ar- 
pwDtathrely  (Hily. 


Tijfhtfi^  Seijt.  (with  whom  was  Hawkins)^  contra* 
1W  pka  sets  up  a  recovery  by  the  plaintiff,  in  respect 
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of  the  same  identical  chattel,  in  a  former  action  of  trover 
against  WUlomatt  (a),  from  whom  the  present  defendant 
purchased  it«  A  judgment  in  trover  changes  the  pro- 
perty, and  vests  it  in  the  tort-feasor,  by  relation  to 
the  time  of  the  conversion  complained  of:  Adam  ▼• 
Broi^hlon  (b)  \  Bishop  v.  Viscouniess  Montague  (c); 
10  Ad.  4-  E.  511,  n.;  6  M.  4r  G.  640,  n.;  Vmm 
v.  St.  Quentin  {d).  The  plea  is  good,  either  as  giving 
colour  to  the  plaintiff,  or  as  a  special  plea  of  sid^ 
faction  of  the  very  conversion  here  complained  oC 
ICresswell^  J.  The  plea  seems  studiously  framed  l» 
shew  that  the  conversion  in  this  case  is  a  diffiensK 
conversion  from  that  complained  of  in  the 
action.] 


Dowlingf  Serjt.,  in  reply.  The  title  of  the  plainti( 
and  the  conversion  by  the  defendant,  are  both  oon*. 
fessed ;  and  it  is  sought  to  avoid  the  eflect  of  that  con- 
fession by  means  of  the  judgment  recovered  againit 
fVillomaU  at  some  indefinite  time  before  the  convenion, 
by  the  defendant.  There  is  no  all^ation  that  the  con- 
version by  Willomattf  and  the  conversion  mentioned  in 
this  declaration,  are  identical.  [J5r2f,  J.  At  the  tflM 
of  the  recovery  of  the  judgment  in  the  former  actiom 
the  title  o(  fVillomait  was  complete.]  Upon  this  pie% 
it  must  be  taken  that  the  property  in  the  chattel  is  itiB 
in  the  plaintiff.  In  Unwin  v.  &.  Quentin^  the  title  nd* 
mitted  was  avoided  by  matter  accruing  subsequently  1^ 
the  colourable  title  of  the  plaintiff.  Here,  the  eficttf 
the  admission  is  sought  to  be  avoided  by  matter  nnle. 
cedent.  [Cresswelly  J.  It  certainly  is  not  shewn  dMl 
the  transfer  from  Willoinatt  to  the  defendant  was  anterior 
to  the  judgment  obtained  in  the  former  action.] 


(a)  See  Cooper  v.  WUlomatt^ 
anti,  VoL  1.  p.  672. 
(6)  2  Stra.  1078. 


(c)  Cro.  Eiiz.  824. 

(d)  11  M.Sf  W.9Tt' 
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rbe  court  suggested,  that  the  defendant  had  better 
id;  but  Talfimrdj  Seijt,  elected  to  take  judgment 
the  plea. 

Cur.  adv.  vidU 
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^AL,  C.  J.9  now  delivered  the  judgment  of  the 

!t 

"be  plaintiff  declared,  in  trover,  for  converting  his 
iead ;  and  the  defendant,  besides  pleas  of  the  general 
B,iiot  guilty,  and  a  denial  of  the  plaintiff's  posses- 
impleaded  in  bar  of  the  action,  as  follows,  viz.,  that 
piaiotiff,  before  the  commencement  of  this  suit,  re- 
nd judgment  in  an  action  of  trover  brought  against 
WUkmatt^  for  the  conversion  by  him  of  this  same 
tieal  bedstead,  and  received  from  WiUomatt  the 
wbSL  of  the  damages  and  costs  on  such  judgment, 
^^an^^^  so  far  as  related  to  the  bedstead,  having 
i  Hwssed,  and  having  been  received  by  the  plaintiff, 
Ae  fall  value  of  the  bedstead,  and,  in  fact,  amount- 
.10  such  value.  The  plea  then  states,  that  the  con- 
Mi  by  WUkmattj  for  which  that  action  was  brought, 
t  a  conversion  not  later  in  point  of  time  than  the 
mrsbn  in  the  declaration  mentioned ;  and  that,  be- 
like conversion  in  the  declaration  mentioned,  WillO' 
%  bdng  possessed  of  the  said  bedstead,  sold  it  to  the 
■dant,  who  paid  him  for  the  same,  and  received  it 
kr  such  sale ;  and  that  tlie  taking  under  such  sale  is 
eonversion  complained  of  in  the  declaration.  So 
tdbe  plea  amounts,  in  substance,  to  this,  that  Willa^ 
K  took  and  converted  this  bedstead,  and,  whilst  he 
I  it  ki  his  possession,  the  defendant  bought  it  of  him, 
iprid  him  for  it ;  and  that  the  plaintiff  has  recovered 
mWUhmaUf  and  has  received  from  him  the  pay- 
vt  o(  damages  for  such  conversion,  being  tl^e  full 
he  of  the  bedstead. 
TotUs  pleSf  there  is  a  special  demurrer;  and  the 
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argument  before  us  has  been,  that  the  plea  is  bad, 
either  upon  the  ground,  that,  if  taken  as  a  travene  of 
the  plaintiff's  possession,  it  is  argumentative  only;  oTf 
if  taken  as  a  confession,  there  is  no  avoidance. 

But  we  think  the  plea  is  not  objectionable  upon  either 
of  these  grounds.    The  plaintiff,  in  trover^  whov  no 
special  damage  is  alleged,  is  not  entitled  to  damages 
beyond  the  value  of  the  chattel  he  has  lost ;  and,  after 
he  has  once  received  the  full  value^  he  is  not  entitled  la 
further  compensation  in  respect  of  the  same  loss:  aad* 
according  to  the  doctrine  of  the  cases  which  were  dttd 
in  the  argument,  by  a  former  recovery  in  trover,  aad 
payment  of  the  damages,'the  plaintiff's  right  of  property 
is  barred,  and  the  property  vested  in  the  defendant  ia 
that  action.    See  Adams  v.  Broughton  (^ ),  and  JenUm  (b% 
where  it  is  laid  down  —  *^  A.f  in  trespass  against  B.  far 
taking  a  horsey  recovers  damages ;  by  this  recovery,  aad 
execution  done  thereon,  the  property  in  the  hone  b 
vested  in  B.    SoitUiopretii  empiionis  loco  kabehtr!^ 
'  Now,  the  present  plea  ought^  as  it  appears  to  as,  to 
be  construed  as  alleging  a  sale  by  WillamaU'  to  the 
defendant  before  the  plaintiff  recovered  judgment  agiiml 
WillomatL    And,  if  the  plea  be  so  construed^  it  woaU 
be  a  confession  of  a  cause  of  action,  avoided  by  matter 
subsequent,  viz.  by  the  recovery  of  satisfaction  far  the 
same  cause  of  action  from  another;  for,  the  damage  IB 
the  plaintiff  is  the  cause  of  his  action,  and  the  Imof 
the  chattel  is  that  damage ;  and,  though  the  convenioa 
by  the  defendant  is  different  from  the  conversion  bf 
fViUomaUf  and  may  make  either  the  one  or  the  other 
liable  to  the  plaintiff,  at  his  election,  yet  sattsfiKtioB 
from  one  is  a  defence  for  the  other.     Thus,  in  J9iMv> 
JtandeU{c),  the  recovering  from  a  servant  damages  for 


(a)  2  Stra.  1078.     See  the  case      (b)  4th  CemU,  Cm.  88. 
more  fully  reported^  Andre»9, 18.       (e)  S  Bttrr,  1345- 
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leaving  the  service  of  his  master,  was  a  bar  to  an  action 
against  the  defendant  for  seducing  the  servant  to  leave 
hb  master's  service;  because  the  loss  of  the  service 
was  a  damage,  and  that  damage  was  compensated  for  in 
the  first  action.  But,  if,  on  the  other  hand,  the  plea  be 
eoDstnied  to  all^e  the  sale  to  the  defendant  to  be  after 
tke  recovery  by  the  plaintifF  from  Willomatt,  still  the 
plea,  as  to  this  point,  may  be  sustained,  as  giving,  what 
btt  been  called  in  modern  cases,  implied  colour  to  the 
ptaintiff;  for,  it  admits  that  the  plaintiff  had,  at  one 
tine,  aright  of  property,  but  shews  tliat  right  to  be  barred 
Iqf  the  matter  of  the  plea.  Like  the  case  of  a  plea,  to  an 
action  of  trover,  of  sale  to  the  defendant  in  market  overt ; 
or  of  the  taking  by  the  defendant  for  wreck,  or  for 
vaif ;  which  pleas  may  be  pleaded  in  trover  or  trespass : 
Omgni  V.  Bqyer  (a) :  and  see  also  Lejffield^s  case  {b) ; 
Itnow  V.  St.  Quentin.  {c) 

And,  as  to  the  further  objection,  that,  if  the  plea 
contained  a  confession  of  the  cause  of  action,  it  did  not 
ilso  contain  an  avoidance  thereof,  inasmuch  as  it  did 
lot  certainly  appear  that  the  possession  by  Willoinatt^ 
in  respect  of  which  the  plaintiff  recovered,  continued 
tOl  the  sale  by  him  to  the  defendant ;  and  that  it  was 
consistent  with  the  plea,  that  the  plaintiff  might  have 
acquired  the  property  a  second  time,  and  WiUomatt 
■ight  have  again  wrongfully  taken  it  from  him  before 
liie  sale  by  him  to  the  defendant;  we  think  that  the 
possession  in  WiUomatt  which  is  first  alleged  in  the 
plea,  and  which  became  rightful  by  the  recovery  in 
trover,  and  payment  of  the  damages,  must  be  taken  to 
hate  continued  when  the  sale  to  the  defendant  took 
place,  inasmuch  as  nothing  appears  to  the  contrary. 
'Rie  plea  alleges,   in  effect,  that  WiUomatt  took  pos- 
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session,  and  that,  being  possessed,  he  sold  to  the  de- 
fendant :  and,  although  it  would  have  been  more  ceitaia 
if  it  had  been  pleaded  that  he,  being  so  possessed,  sold; 
still  it  appears  to  us  suflBciently  certain  in  its  present' 
form,  on  the  principle  that  no  change  in. the  possession 
is  to  be  presumed.  We  therefore  think  that  judgment* 
ought  to  be  given  for  the  defendant. 

Judgment  for  the  defendant 


June  6.   . 

A.,  by  a  will 
(executed  be- 
fore the  1st 
of  January 
1838),  de- 
vised as  fol- 
lows :  —  "I 
give  and 
bequeath  to 
my  son  B.  my 
moiety  of  the 
house  he  now 
lives  in,  and 
all  my  per- 
sonal property 
in  his  keep- 
ing:"—Held, 
that  B.  took 
the  moiety  of 
the  house  in 
fee. 


Dob  dem.  Atkinson  v.  Fawcett  and  Others. 

• 

gJECTMENT  for  a  house  at  Bichmond,  in  Yorkshire. 
At  the  trial,  before  Bolfsy  B.,  at  the  last  summer 
assizes  at  York^  it  appeared  that  the  house  had  been 
purchased  in  1811,  by  George  Atkinson  the  elder,  and 
George  Atkinson  the  younger,  as  tenants  in  commoai 
By  his  will,  dated  the  24th  of  Aprily  1834,  George  M^ 
kinson  the  younger  devised  as  follows  :  — 


^^  Memorandum,  that  I  give  and  bequeath  to  my 
Richard  Atkinson,  of  Richmotid,  who  has  always  shevil 
me  good  duty  and  kindness,  my  moiety  of  the  hoMit 
which  he  now  lives  in,  in  Finkle  Street^  in  Ridana^i 
and  all  my  personal  property  now  in  his  keeping,  UmI 
elsewhere,  except  the  few  articles  herein  named,  whidi 
are  now  in  my  possession  at  the  liagg  cottage,  ind 
which  things  1  give  to  my  dear  granddaughter  Jfej 
Ann  Alderson,**  &c. 

On  the  part  of  the  lessor  of  the  plaintiff,  it  was  con- 
tended that  Richard  Atkinson,  the  son,  took  under  this 
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devise  only  aa  estate  lor  life.  For  the  defendants,  who 
dnmed  under  the  devisees  of  Richard  Aikinson^  it  was 
ionsted  that  the  words  ^*  my  moiety  of  the  house  ^  car- 
ried the  fee. 

Hie  learned  baron  was  of  opinion  that  Bichard  At^ 
timn  took  only  an  estate  for  life,  and  he  so  directed 
thejary,  who  accordingly  returned  a  verdict  for  the 

eiiiotifi: 

CkanneUj  Serjt.^  in  Michaelmas  term  last,  obtained  a 
nle  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 
Hedted  Bebb  v.  Pen€gfre(a)j  Boe  d.  AUpart  v.  Bacon{b\ 
mi  Paris  V.  Miller,  {c) 


1846, 
Dm  dem. 

AzKIViON 
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St  T.  fFilde,  Seijt.  (with  whom  was  Greenwood)^  in 
&tffr  term,  shewed  cause.  Richard  Atkinsouj  under 
the  devise  in  question,  took  a  life  estate  only.  A  clear 
>mifestation  of  the  testator's  intention  to  give  him  a 
ivgir  estate,  was  necessary  to  oust  the  title  of  the  heir 
Ibe  word  ^^estate^  has  been  held  to  refer,  not  to  the 
mrpm  of  the  property,  but  to  the  quantum  of  interest, 
vd  therefore  to  carry  a  fee.  But  the  words  ^^  my 
koQse"  are  descriptive  only  of  the  thing  given;  and 
^Bjr  moiety  "  or  *^  half-part  ^'  cannot  have  a  more  ex** 
tatfe  signification.  In  Fawcet's  case{d)j  ^sl  man 
lOied  of  an  house  and  land,  devised  the  moiety  of  his 
hmt  to  his  wife  for  life :  item,  he  devised  the  other 
Mliety  of  his  house  to  J.,  his  second  son :  item,  he  de» 
ihed  to  J.,  his  second  son,  the  said  house,  and  all  the 
lads  which  pertained  to  it,  after  the  death  of  the  wife." 
Itvashdd  that  J.  took  an  estate  for  life  only,  after  the 
ditth  of  the  wife,  and  not  an  estate  in  fee.  That  case 
W  nefer  been  overruled.     In  Petiyaoood  v.  Cooke  («), 


V)  11  EaH,  160. 
W  ^  M.  Sf  S.  366. 
i^)  5  If.  4  <sr.  406.. 


{d)  8  Fin.  Ahr.  tit.  DwUe^ 
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Haw/mis  was  seised  in  fee  of  three  houses  in  Bun/f  an 
devised  them  to  his  wife  for  life,  the  remainder  of  oi 
of  the  messuages  to  Robert^  his  son,  and  his  heirs»  tl 
remainder  of  one  other  of  the  messuages  to  Christim 
his  daughter^  and  her  heirs,  and  of  the  third  messui^ 
to  Joan^  his  daughter,  and  her  heirs,  having  only  the 
three  children ;  and  did  further  will,  that^  if  any  of  the 
died  without  issue,  then  the  survivors  should  enji 
totam  illam  partem  equally  divided  between  thei 
Christian  took  husband,  and  had  issue  the  lessor  of  tl 
plaintiff,  and  died :  after,  Robert  died  without  issue ;  an 
then  the  feme  of  the  testator  died :  Joan^  being  the  aai 
vivor,  entered  into  all  the  part  of  Robert^  and  too 
husband,  and  had  issue  the  defendant,  and  died.  An 
the  question  was,  if  the  issue  of  Joan  should  have  all  ti 
part  of  Robertj  as  a  devise  to  his  mother  and  her  heir 
or  if  the  issue  of  Christian  should  have  a  moiety  wit 
her  as  co-parcener.  And  all  the  justices  held,  that,  b 
the  devise,  only  an  estate  for  life  was  limited  to  tfa 
survivor,  and  the  fee  did  descend  by  course  of  law,  i 
well  to  the  issue  of  Christian^  which  first  died,  as  to  tl 
survivor ;  and,  though  the  words  were,  that  the  soi 
vivor  should  enjoy  totam  illam  partemf  that  was,  all  th 
messuage,  and  not  according  to  all  the  estate  the  parl^ 
dying  had  in  the  messuage;  for,  no  estate  being limiu^ 
it  should  be  intended  but  an  estate  for  life.  The  dook 
suggested  by  Lord  Ellenborough,  in  Bebb  v.  Penoyre  («)» 
where  there  were  other  words  associated  with  ^ny 
half-part,"  clearly  is  not  sufficient  to  impeach  Petti/wi 
v.  Cooke  to  such  a  degree  as  to  prevent  its  being  rdied 
on  as  an  important  decision  on  this  occasion.  Boe  d* 
Allport  v.  Bacon  and  Paris  v.  Miller  are  wholly  beside 
the  present  case.  In  the  former,  the  decision  taroed 
mainly  upon  the  legal  sense  belonging  to  ^^estateS)''  io 


..(o)  11  EaH,  160. 
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the  [dace  and  under  the  circumstances  in  which  the 
word  was  found  in  that  will :  and*  in  the  latter,  where  a 
tatitaixt  being  seised  in  fee  of  an  undivided  fifth  part) 
and  of  a  moiety  of  another  undivided  fifth  part,  devised 
^niy  dare  of  the  Basiileand  other  estates,  situate  at  C, 
isd  now  in  the  occupations  of  T.  and  C,  to  my  sister 
C  W^^  it  was  held  that  a  fee  passed.  Lord  Ellen'* 
hnmgh  treating  the  question  as  one  of  grammatical  con- 
itoetion  only.  In  Doe  d.  Clarke  v.  Clarke  (a),  the  tes- 
ttfor,  after  charging  such  part  of  his  property  as  might 
be  necessary  and  adequate  for  the  payment  of  his  just 
Mts^  gave  to  his  brother,  R.  C,  all  that  dwelling-house, 
fai,  with  all  lands  appertaining  to  the  same,  lately  in 
ihe  ponession  of  G.  S.  of  W.^  or  his  mortgagee,  the  said 
fn|)erty  lying  and  being  in  the  towpship  of  W. ;  and 
Aogave  to  iZ.  C  all  the  shares  right,  and  property  of 
the  ff.  estate,  situate  in  the  county  of  Chester^  as  left  by 
\k  late  fiither ;  and  it  was  held  that  R.  C.  took  a  life- 
aMe  only  in  the  premises  in  W*  So,  under  a  devise 
tf  tlie  testator's  share  in  the  New  Biver^  the  devisees 
Me  bdd  to  take  only  for  life ;  the  word  share  import- 
h^  his  part  only,  not  his  estate  or  interest  in  it :  Middle^ 
te  "f.Swayne.  {b)  In  Doe  d.  Ashby  v.  Baines  (c),  the 
tBMor,  after  giving  a  pecuniary  legacy  to  his  heir-at- 
Inr,  directed  hb  debts  and  funeral  expenses  to  be  paid 
^A  discharged  by  hi^  executrix  after  named :  he  then 
|ne  to  hb  daughter  E.  S.,  whom  he  made,  constituted, 
nd  ordained  hb  executrix,  all  and  singular  his  lands, 
^nements,  and  messuages,  by  her  freely  to  be  possessed 
iiri  cojojed :  and  it  was  held,  tliat  E.  S.  took  only  a 
Hecstate.  Lord  Abingerj  in  the  course  of  the  argu- 
nentofthat  case,  observed,  that  ^^  a  probability  affording 
^Mi  for  guessing  that  the  testator  intended  to  disinherit 
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his  heir-af-law  (a),  is  not  sufficient"  In  Uhe  d.  Boberis 
Roberts  (b)j  the  testator,  after  directing  that  all  his  deb 
and  funeral  expenses  should  be  paid  by  his  ezectitxi 
thereinafter  named,  devised  to  ^  a  particalar  fiun 
without  words  of  limitation,  and  other  farms  to  jB;^  i 
and  D.J  respectively^  in  the  same  terms,  and  appoint 
A.  and  B.  joint  executors  and  residuary  legatees  of  I 
will :  and  it  was  held  that  A.  took  a  life  estate  only 
the  farm  devised  to  her.  Parke ^  B.,  there  883^8  :  *'  U 
less  We  can  see,  upon  a  reasonable  construction  of  d 
words  of  the  will,  enough  to  take  away  tfie  estate  firo 
the  heir-at-law,  it  must  remain  in  him.  It  is  very  pr 
perly  conceded,  on  the  part  of  the  defendants,  thatd 
devising  clause  itself  is  not  sufficient  to  pass  the  fee;,  b 
reliance  is  placed,  first,  upon  the  charge  of  debts  m 
funeral  expenses ;  but  that  is  only  what  the  law  wod 
imply  without  any  words.  Then,  the  only  other  won 
relied  upon  are  the  concluding  words  of  the  will^  i 
which  the  testator  appoints  William  and  EUwiei 
Roberts  joint  executors  and  residuary  legatees  of-  U 
will.  These  are  words  confessedly  applying,  in  tiMi 
ordinary  sense,  to  personalty  only ;  and  I  think  Acn 
is  nothing  in  this  will  to  apply  them  more  largely'**  h 
Doe  d.  GwiUim  v.  Gmllim  {e\  it  was  held,  that,  nodtf 
a  devise  of  a  house  to  A.j  without  words  of  inheriUnM 

w 

(placed  between  two  other  devises  in  which  heirs  «cn 
named),  the  devisee  took  a  life  estate  only,  although  \tl 
the  will  the  devisor  professed  to  dispose  of  his  *<worU^ 
estate!*  And  Pattesoth  J*f  said :  '<  I  am  not  disposed  tl 
carry  the  eflect  of  the  word  < estate'  further  dian  h* 
been  done  already.^  These  authorities  clearly  apboU 
the  direction  of  the  learned  baron  in  this  case. 


(a)  In  England,  the  Dearest 
of  blood  cannot  be  truly  dis^ 
inherited,  although  the  ancestor 
may  in  his  lifetime,  at  common 
law,   and|    by  statute,   at  his 


death,  render  the  heinfaip  0! 
no  value. 

(6)  7  M.S^  W.  SS%. 

(c)  3  B.  S(  Ad.  479.1  2  ^ 
S^  M.  247. 
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Oimmellj  Seijt.  (with  whom  was  Bliss),  in  support  of 
die  rale.  Under  this  will,  Richard  Atkinson  took  an 
citite  in  fise.  The  words  used  are  clearly  and  un- 
cqoivocally  descriptive  "bf  the  testator's  interest,  and  the 
ooomc  shews  a  manifest  intention  to  pass  the  whole. 
fmiij  B.,  in  Doe  dem.  TempUman  v.  Martin  (a\  says : 
^  It  may  be  laid  down  as  a  general  rule,  that  all  facts  re- 
htiD^  to  the  subject-matter  and  object  of  the  devise,  such 
iidiatit  was  or  was  not  in  the  possession  of  the  testator, 
ihe  node  of  acquiring  it,  the  local  situation,  and  the 
dirtribotion  of  the  property,  are  admissible  to  aid  in  as* 
mamiflg  what  is  meant  by  the  words  used  in  the  wilL^ 
h  coQstmii^  this  will,  therefore,  regard  may  be  had 
Htheftct,  that  the  testator  here  had  taken  an  undivided 
^Kkdcj  of  the  house  in  question  under  the  conveyance 
tf  181k  And  the  words  used  are  capable  of  includ- 
^  and  are  the  most  apt  that  could  be  used  to  describe, 
lb  whole  interest  he  took  under  that  deed.  Behb  v. 
hatjfu  is  not  relied  on  as  an  express  authority  on 
4»  point  in  dispute  here,  but  only  to  the  extent  of  the 
Mbt  thrown  by  Lord  ^lenborougKs  observations,  upon 
ttttgmood  V.  Cooke :  the  distinctions,  however,  between 
ihit  case  and  the  present  are  quite  immaterial.  It  is 
^Oideded  that  the  word  <*  estates "  will  now  carry  a 
lb:  and)  that  that  is  so,  is  indicative  of  an  anxiety  on 
illtpart  of  the  courts,  so  to  construe  the  language  used 
%  a  testator  as  if  possible  to  carry  out  his  intendons— * 
ii  anicty  that  did  not  exist  at  the  time  Pettyooood  v. 
CUr  was  decided.  Paris  v.  Miller  follows  up  the  in- 
chttiDa  of  Lord  EllenborougWs  opinion  in  Bebb  v. 
'ABMyrr ;  for,  he  there  says :  ^^  This  is  not  a  devise  of 
^portion  which  the  devisor  has  carved  out  of  the 
<>tiKty:  it  existed  in  her  as  it  is  devised.  The  words 
^■7  share,'  as  it  seems  to  me,  were  used  as  denoting 
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the  interest ;  those  which  follow,  the  thing  devised,  an 
its  locality;  and  the  latter  words,  which  describe  tk 
occupation,  relate  to  the  last  antecedent,  viz.  the  estate 
and  not  to  the  word  share*    It  lippears  to  me  that  t] 
word  share  passes  the  fee.'*    In  Middleion  v.  SaMgn 
there  was  no  other  way  of  describing  the  interest  tin 
by  the  wordjshare*    In  Doe  dem.  Clarke  v.  Clarief  fi 
question  was,  what  estate  the  father  of  the  lessor  c 
the  plaintiff  took  in  the  prembes  at  Wybtwbury :  ther 
were  no  words  calculated  or  intended  to  give  a  fee*   I 
Doe  dem.  Ashly  v.  Baines^  the  devise  of  the  testatoi'' 
lands  **  freely  to  be  possessed  and  enjoyed,'^  was  con 
fessedly  insufficient  to  pass  a  fee :  and  it  was  sought  t> 
eke  it  out  by  a  reference  to  extraneous  matter.    I 
Andrew  v.  Southouse  (a),  a  devise  of  the  testator's  land 
at  fV.j  and  all  his  interest  in  the  estates  of  tZ  C,  di 
ceased,  to  L.AAox  life;  and,  after  ti.A!%  decease  I 
JS.  S.J  charged  with  an  annuity  to  Jl  T.  for  life,  was  \im 
to  give  a  remainder  in  fee  to  E.  &    And  Lord  Kem^ 
said :  *<  For  nearly  half  a  century,  it  has  been  the  wii 
of  the  courts  to  give  effect  to  the  intention  of  the  deviscxi 
as  far  as  they  can.     It  has  frequently  been  obserfvi^ 
that,  in  almost  every  case  where  the  words  of  the  devw 
have  been  so  restrained  as  to  give  only  an  estate  for  lifiv 
the  decision  has  been  against  what  may  be  supposed  Is 
have  been  the  private  intention  of  the  devisor*    kA 
Lord  Mansfield  often  said  that  it  appeared  to  him  tinl 
persons,  in  general,  who  made  their  own  wills,  tboqik 
that  the  same  words  were  sufficient  to  pass  an*estateof 
inheritance  that  are  used   to  convey  a  mere  chitttl 
interest.     Generally  speaking,  where  there  are  no  woidf 
of  inheritance  annexed  to  the  devise  of  lands,  only  IB 
estate  for  life  will  pass,  unless  there  be  something  in  the 
will  to  shew  that  the  devisor  intended  to  give  a  greater 
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estite.    But|  in  the  will  in  question,  there  are,  in  more 

plices  than  one^  worda  to  shew  that  the  devisor  intended 

to  gife  an  estate  in  fee/*     In  Bae  denu  AUport  v. 

JBum{a)f  the  testator  devised  to  his  wife,  ^'  all  and 

Mflgular  my  freehold  lands,  messuages,  and  tenements, 

&c^  or  elsewhere^  together  with  all  my  household 

&a,  for  life ;  andf  after  her  decease,  then  all  the 

mmi  edaicSf  goods,  &c.,  to  be  divided  among  my  sons 

(■Hmiog  tbem)^  share  and  share  alike : ''  and  it  was  held 

timl  the  sons  took  a  fee  in  the  lands  after  the  death  of 

tlie  wife^  and  that  the  estate  of  one  of  them  was  well 

ffletised  to  another,  by  a  devise  of  **  all  my  proportionable 

^iflv  which  belongs  to  me,  after  my  mother's  death,'' 

to  him  and  his  heirs.    **  In  cases  of  this  sort,"  said  Lord 

XBaiorougk^  *^  unless  the  testator  uses  expressions  of 

abnbte  restriction^  it  may  in  general  be  taken  that 

lie  ioteods  ta  dispose  of  the  whole  interest ;  and,  in 

fivtbenmoe  of  this  intention,  courts  of  justice  have  laid 

Void  of  the  word  estate^  as  passing  a  fee,  wherever  it  is 

Mio  connected  with  mere  local  description,  as  to  be 

citdowQ  to  a  more  restrained  signification.     Now,  in 

das  ctse^  we  find  the  word  estates^  which  at  this  day 

^  be  taken  to  be  equivalent  to  estate^  for  the  purpose 

tf  pming  the  whole  interest;  and  really  an  argument 

ii  afiirded  from  the  company  in  which  this  word  is 

iNndy  why  it  should  so  mean ;  for^  the  testator  devises 

^tkuttdesiaieSfgoodSf  &c«,  amongst  his  sons,  which, 

^ndioiit  doubt,  passed  the  entire  property  in  the  goods 

tftdiem;  wherefore,  by  the  aid  of  collocation,  the  word 

flteter  mayy  I  think,  fairly  be  intended  to  comprehend 

te  entire  interest  in  the  lands."     So,  here,  the  col- 

kcMioQ  of  the  words  leads  to  the  necessary  inference, 

^  the  testator  intended  his  son  Richard  to  take  the 

k**  there  is  nothing  on  the  face  of  the  will  to  Justify 
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a  surmisei  that  he  intended  to  die  intestate  as  toth 
fee^  which  he  must  do  if  this  construction  of  the  will  i 
not  to  prevail.  In  Jarman  on  Wilts  (a\  the  iesmei 
author,  remarking  upon  the  case  of  Park  •▼«  MiBa 
observes,  that,  ^^  if  the  word*  *  share '  be  capable ^pvtpril 
vigore  of  carrying  the  fee,  as  being  descriptive  •of  th 
testator's  interest,  there  seems  to  be  no  reason  why  ij 
should  be  restrained  by  words  of  locality,  or  other  ei« 
pressions  applicable  to  the  corpus  of  th6  land,  sedog 
that  the  word  *  estate  *  is  not  neutralized  by  sucb  an 


association. 


M 


Cut*  odo*  vm* 


TiNDAL,  C.  J.,  now  delivered  the  judgment  of 
court:  — 

The  question  in  this  case  was^  whether  SietoJ 
Atkinson^  the  son  of  the  testator^  took  an  estate  in  lii^ 
or  for  life  only,  in  the  moiety  of  the  house  devised  to 
him  by  his  father's  will.  The  devisor  was  seised  iB 
fee-simple  of  one  moiety  of  the  house  in  which  bissoa 
was  living;  and,  being  so  seised,  devised  in  thete  tem^ 
viz.  *'  I  give  and  bequeath  to  my  son  Richard  AtkvKK^ 
my  moiety  of  the  house  in  which  he  nam  lives  f  ft,  and  d 
my  personal  property  now  in  his  keeping.**  And  the 
answer  to  this  question  depends,  as  it  appears  to  0% 
upon  the  proper  interpretation  to  be  put  upon  theworii 
^*  my  moiety."  If  those  words  do,  in  their  natural  sal 
ordinary  signification,  import  the  interest  which  Ae 
testator  had  in  the  house,  then  we  think  this  devise  vH 
carry  the  whole  interest  he  had,  that  is,  the  fee :  bot|  % 
on  the  other  hand,  the  words  ordinarily  have  a  narrovet 
meaning,  and  are  considered  to  import  no  more  thii 
half  of  a  house,  then,  undoubtedly,  the  devise  of  thai 
half  of  the  house  would  be  a  devise  for  life  only.    AiK 


(a)  Vol.  II.  p.  19s. 
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V  M  us  that  the  word  ^^  moiety,"  which  is  ac* 
ed,  generally,  whether  in  pleading .  or  con-* 
gi  by  the  word  ^^  half-part,"  as  synonymous 
Mtory  of  its  force,  carries  with  it  the  signification 
Mit  or  interest  which  the  party  takes  in  any 
tmtter ;    so*  that,  when  a  man  devises   *^  his 

he  devises  his  half-part  or  interest  which  he 
be  thing  devised.  The  case  of  Pettjfmood  v. 
1^  which  was  relied  upon  in  argument  on  the 
the  plaintiff,  does  not  in  any  manner  afiect  the 
question.  In  that  case,  the  devisor  was  not 
r  any  particular  part  or  interest  in  the  fee^  but 
Dtirety :  the  devise  was  not,  as  here,  of  ^<  the 

third  part ; "  but,  being  seised  of  the  fee  in 
reral  bouses,  he  devises  one  of  them  to  each  of 
I  daughters,  and  her  heirs ;  and,  if  any  of  them 
bout  issue,  then  the  survivors  should  enjoy 
iUam  partem^''  to  be  equally  divided  between 
rhe  judges  held,  in  that  case,  that  no  more  than 
e,  for  life  was  limited  by  the  devise  over ;  and 
d  ^  tatam  illam  partem^^*  to  be   ^^  totam  ittam 

.  In  that  case,  the  words  limiting  the  devise 
[.cut  down  the  estate  of  the  daughters  to  an 
'Af  and  had  made  the  devise,  in  effect,  no  more 
evise  in  tail  to  several,  remainder  over,  without 
g  any  estate,  which  must  therefore  be  for  life 
kiidy  even  as  to  this  case.  Lord  Ellenboroughj  in 
of  Bebb  v.  Penoi/re  (&),  expresses  a  strong  doubt 

the  decision  was  right:  and,  in  the  case  then 
be  court,  that  of  the  devise  to  the  brother,  of 
^'parl  of  the  four  freehold  houses  which  I 
li  him,"  intimates  an  opinion  that  he  should  be 
I  to  think  the  words  sufficient  to  carry  a  fee. 
kMiDe  learned  judge  expressed  the  same  opinion^ 
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upon  the  devise  of  *<  my  share/'  in  the  case  of  jRoi 
V.  MiUer.  (a)  He  observes :  **  This  is  not  the  de^ 
of  a  portion  which  the  devisor  has  carved  ou^  of  i 
entirety :  it  existed  in  her  as  it  is  devised.  The  woi 
*  my  share/  as  it  seems  to  me,  were  used  as  denoting: 
interest:''  which  view  of  the  case  was  adopted  byil 
court. 

Upon  these  grounds,  we  think  the  words  of  tfa 
devise  are  sufficient  to  carry  the  fee ;  and  that  the  ni 
for  a  new  trial  must  be  made  absolute. 

Rule  abscdai 


(a)  SM.S^S.  408. 


BowLBY  V.  Bell. 


June  6. 


A.,  a  share-  HPHIS  was  an  action  of  assumpsit  brought  to  reoove 

broker,  on  the  the  sum  of  81/.  105.,  alleged  to  have  been  paid  bf 

1845  con-  ^^^  plaintiff  to  the  defendant's  use.    The  declanitioB 

traeted  to  sell  contained  the  common  counts  for  money  paid,  mouej 

to  B.  certain    j^^^*    interest,  and  money  due  upon  an  account  sUtei 
railway  shares        T;  . 

belonging  to         Flea,  non  assumpsit. 

C.   The  scrip 
having  been 

sent  to  the  company's  office  for  registration^  and  A,  being  consequently  unable  tod^ 
liver  the  shares,  B.,  on  the  SSrd  ot September^  purchased  other  shares  at  an  wifOff^ 
price^  and  claimed  the  difference  from  A.  A,  accordingly  paid  him  the  anosA 
after  notice  from  C.  not  to  do  so  —  one  of  the  rules  of  the  HuU  stock  ezcfaiafl^ 
of  which  A.  and  B.  were  both  members,  declaring  brokers  to  be  personal!/ 1*" 
sponsible  for  the  fulfilment  of  their  respective  contracts  with  each  other—- tf^ 
claimed  to  be  recouped  the  same  by  C,  as  money  paid  to  his  use.  The  fOt^ 
of  the  shares  had  not  been  offered  to  C,  nor  had  any  transfer  been  tendered  I* 
liim  for  execution :  —  Held,  that  the  action  was  not  maintainable. 

And  held,  that  a  letter  from  C.  to  A,,  requiring  all  further  communicatiooi  ^ 
be  addressed  to  his  solicitors,  did  not  dispense  with  the  necessity  of  such  teiMitf* 

A  contract  for  the  sale  of  railway  shares  is  not  a  contract  for  the  sale  of  goodie 
wares^  or  merchandise^  within  the  17th  section  of  the  statute  of  firauds. 
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The  cause  was  tried  before  Coleridge^  J.,  at  the  last        1846. 
at  Yort*   The  facts  were  as  follow :  —  The  plain-        — 
tiff  was  a  share-broker  at  Kingston-upoji  Hull ;  the  de-      Bowlby 
Icndant  a  merchant  at  Liverpool.     On  the  28th  ofjuli/^        Bell. 
1 845,  the  defendant  employed  the  plaintiff  to  sell  for 
laiffl  five  shares  in  the  Great  Grimsby  and  Sheffield  RaiU 
imag  Compmty.   The  plaintiff  on  the  same  day  sold  them 
to  one  Bickardson^  at  4/.  155.  per  share.    At  this  time 
tk  shares  had  been  sent  in  to  the  office  of  the  company 
fbr  the  purpose  of  registration,  pursuant  to  their  act  of 
incorporation,  8  8c  9  VicL  r.  50.  (local  and  personal) 
SS.14. 15.9  which  passed  on  the  SOth  of  June  preceding. 
By  the  act,  regbtered  shares  can  only  be  transferred  by 
deed.    In  consequence  of  the  delay  which  took  place  at 
tbe  office  of  the  company,  the  registered  shares  were 
not  delivered  out  until  the  12th  of  November^     On  the 
11th  of  August^  the  plaintiff  wrote  to  the  defendant  as 
follows:  — 

^The  broker  to  whom  I  sold  five  Grimsby  and 
Skefiddi,  has  just  called  to  say,  that,  unless  they  are  de- 
htnd  to  him  on  Wednesday  or  Thursday  next,  he  shall 
buy  them  in  against  me  at  present  prices,  he  being 
hooad  to  deliver,  himself.  If  it  be  possible,  this  must 
be  avoided.  I  would  therefore  suggest  that  you  write 
tt  once  to  the  office,  requesting  them  to  return  the 
above  to  me;  telling  them,  at  the  same  time,  the  situa- 
tion in  which  I  am  placed,  owing  to  the  above  shares 
bang  sent  to  register  too  early.  There  was  no  occasion 
to  have  sent  them  before  the  16th  instant.  It  is  to  be 
Rpetted  that  you  have  done  so.  Your  clerk  informs 
aethat  you  sent  them  on  the  16th  ult.'' 

On  the  15th,  the  defendant  wrote  that  the  plaintiff's 
letter  should  be  attended  to ;  adding  that  ^*  the  pur- 
cbtter  would  have  every  thing  fairly  done  to  him,  as 
"NAisthe  shares  were  registered."    On  the  16th  of 
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1846.       August^  tlie  plaintiff  again  addressed  the  defisndaot  i 
— •        follows :  — 

BOWLBT 

V.  '^  Nothing  can  be  done  with  respect  to  the  Grimd 

BxLL.  ^;jrf  Sheffield  shares.  Mr.  Richardsotij  the  'broker  i 
whom  1  sold  them^  must  either  accept  them  as  (ran 
ferable  stock,  or  not  at  all.  It  was  distinctly  node' 
stood}  at  the  time  the  bargain  was  concluded,  that  i 
shares  were  then  being  registered :  and  it  is  any  tbifl 

r 

but  fair,  on  the  part  of  that  gentleman,  to  call  upon  B 
at  the  eleventh  hour  to  deliver  them  as  unrq;iste« 
stock,  when,  at  the  same  tinie,  he  knew  it  was  impoi 
isible  to  do  so.*' 

On  the  2Srd,  the  defendant  wrote  to  the  plaindff— 

^^  Am  I  to  understand  that  the  bargain  fot  tl 
Grimsby  and  Sheffield  shares  is  void,  or  that  the  par 
takes  them,  paying  4>|  and  11.  lO^.  for  first  calli'ai 
pays  the  moment  delivery  is  made  ?" 

To  this  the  plaintiff  replied  on  the  25th  — - 

^^  The  buyer  of  your  Grimsbys  will  pay  the  calif  .aiN 
expenses  of  transfer  &c.,  when  the  proper  time  arrivei 
for  doing  so." 

On  the  26th,  the  defendant  again  wrote  to  the  plain- 
tiff as  follows :  — 

<^  Inclosed  I  beg  to  hand  you  the  notice  of  call  oa 
the  five  Grimsby  shares,  which  the  buyer  can  pleai^ 
pay  immediately,  and  transmit  either  direct  or  throogk 
my  clerk,  as  I  am  desirous  of  having  the  business  cliKti 
as  quick  as  possible." 

The  plaintiff  replied  pn  the  following  day  '— 

*<  The  buyer  of  your  five  Grimes  will  pay  the  call 
on  or  before  the  23rd  of  September  next;  until  wfcicfc 
period  the  shares  cannot  be  transferred  (see  die  secra- 
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,  inclosed):  for  the  purpose  of  enabling  the        1846. 
tO:  do  so»  I  retain  the  letter  advising  you  of       


dl  in  question."  Bowlby 

Vm 

I  the  1st  6f  Sq>tembe)%  the  plaintiiF  and  defendant        BsLt. 
^ben  the  latter  signed  the  following  memoran- 

4x.  Geot-ge  BawUn/,  —  On  or  before  the  2Srd  in- 
I  undertake  to  pay  a  call  of  2L  5s.  per  share  on 
3rMu6y  and  Sheffield  shares  sold  by  you  on  my 
nt  on  the  28th  of  July  last,  and,  as  soon  after  as 
^le,  pledge  myself  to  execute  the  necessary  transfer 
pect  thereof.     The  amount  to  be  repaid. 

(Signed)     '^T.RBeUr 

ns  document  was  objected  to,  on  the  part  of  the 
idant^  as  being  inadmissible,  for  want  of  a  stamp, 
learned  judge,  however,  admitted  it,  reserving  the 
t.  ■ 

be  defendant  paid  the  amount  of  the  call  on  the 
1  of  September ;  and,  on  the  15th  of  October^  he 
e  to  the  plaintiff  as  follows :  — 

At  I  am  gCMDg  out  of  town,  I  have  placed  the  cor- 
ndence  with  you  relating  to  the  Grimsby  shares,  in 
hnds  of  Mr.  Walker  (hb  attorney),  to  whom  I  beg 
other  communications  may  be  made." 

Ii  the  17th  of  October  J  Richardson  wrote  to  the 
tiff  as  follows:  — 

I  hereby  give  you  notice  that  I  shall,  on  Tuesday 
li.the  2l8t  instant,  buy  in  on  the  best  terms  against 
(mless  you  furnish  me  with  the  same  in  the  in- 
i^)  £?e  shares  in  the  Great  Grimsby  and  Sheffield 
hqf  Company'* 

^  Ae  following  day,  the  plaintiff  transmitted  a  copy 
Ah  nolm  to  the  defendant's  attorney ;  and  on  the 
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1846.        ^^1*^  wrote  to  inform  him  that  the  time  bad  expired  for 

'  delivering  the  shares,  and  that,  in  default,  they  would 

BowLBY       i3g  purchased  by  Richardson^  and  the  defendant  charged 

Bell.         ^'^^  ^^^  difference  of  price.     On  the  same  day  (die 

23rd),  Richardson  did  purchase  five  shares,  at  a  price 

exceeding  by  81/.  105.  the  sum  for  which  the  plaintiff 

had  contracted  to  sell  them  to  him.  On  the  24pth,  notice 

was  given  to  the  defendant,  or  to  his  attorney,  that 

Richardson  had  made  the  purchase,  and  claimed  to  b^ 

repaid  the  excess.     On  the  27th,  the  defendant  wroC^ 

to  the  plaintiff  as  follows :  — 

<^  I  have  seen  your  notice,  dated  the  22nd  (I  thinkj^ 
and  beg  leave  respectfully  to  caution  you  against  paying 
any  money  on  my  account  till  the  claim  be  settled  in  a 
court  of  law,  when  I  will  pay  it  myself.*' 

Notwithstanding  this  last  communication,  the  plain- 
tiff paid  Richardson  the  difference  of  81/.  10&  on  the 
7th  of  November,  and  now  claimed  to  recover  it  from 
the  defendant  as  money  paid  to  his  use.     The  plaintiff 
relied  upon  a  rule  of  the  stock-exchange  at  HvUf  of 
which    it    appeared   Richardson    also  was  a  memberi 
though  it  did  not  appear  that  the  defendant  was,  or 
that  lie  was  cognisant  of  the  fact  of  Richardson  hehgVH 
or  knew  of  the  existence  of  the  rule.     That  rule  pnh 
vides  <'  that  all  members  of  the  association  shall  bo 
individually  responsible  for  the  due  fulfilment  of  their 
respective  contracts  with  each  other,  if  the  prindpab  be 
not  named   and  accepted  at  the  time  of  making  sodi 
contract." 

There  was  no  proof  of  any  tender  of  the  price  of  tie 
shares,  or  of  the  call  of  2/.  10s.  per  share,  by  RicharisB^ 
to  the  plaintiff;  or  of  any  transfer  of  the  shares  baviog 
been  prepared  and  tendered  by  Richardson^  either  to  the 
plaintiff  or  to  the  defendant,  for  execution  by  the  latter. 

It  was  thereupon  contended,  on  behalf  of  the  de- 
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fimdaot,  that,  as  between  himself  and  the  plaintiff,  there        1846. 

was  no  evidence  of  default  on  his  part,  to  entitle  the        

pkinliff  to  maintain  the  action  ;  and  that,  if  Richardson      ^^^^^^ 
kad  sued   the   plaintiff*,  he   could  not  have  recovered        Belu 
witboQt  shewing  a  tender  of  the  price  of  the   shares, 
lodalso  of  a  regular  transfer,  for  execution.  The  learned 
jodge  reserved  the  point 

kwas  further  objected  that  there  had  been  unrea- 
notble  delay  on  the  part  oi  Richardson  in  repurchasing 
dttres,  two  settling  days  having  been  permitted  to  elapse 
ho  the  28th  ofjtdy;  whereas,  by  the  custom  of  the 
Mock-exchange,  it  appeared  that  railway  scrip  must  be 
Urered  and  paid  for  on  the  second  settling  day  after 
ie  purchase*  (a) 

It  was  also  objected,  on  the  authority  of  Child  v. 
Morley  (&),  that,  at  all  events,  money  paid  was  not  main- 
.taiuble,  but  that,  if  the  defendant  were  liable  at  all,  the 
piuDtiff  should  have  declared  specially.  This  point 
Ao  was  reserved. 

A  verdict  was  taken  for  the  plaintiff  for  the  amount 
duned,  subject  to  a  motion. 

Ounmellj  Serjt.,  in  Easter  term  last,  accordingly  ob* 
Itiacd  a  rule  nisi  for  a  nonsuit,  or  for  a  new  trial. 
Be  cited  Child  v.  Morlej/y  Lightfoot  v.  Creed  (c),  and 
Ajpi^f  v.  De  Medina,  {d) 

BfleSf  Serjt  (with  whom  was  ArchboId\  on  a  former 
Agr  m  this  term,  shewed  cause.  The  defendant,  having 
CBplqyed  the  plaintiff  to  dispose  of  his  shares,  must  be 
iikeD  to  have  been  cognisant  of  the  course  of  dealing 
iBoi^ brokers  in  the  share  market:  and  the  liability 
kpy  the  money  now  sought  to  be  recovered,  having 

(f)  See  Tempe$t  v.  Kilner,  (c)  8  Taunt.  268. 

11^^849.  \d)  4Q.J9.  422. 

(I)  S  7.  it.  610. 

TOL.  111.  —  C«  B.  U 
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Bblii. 


been  incurred  by  the  latter  at  the  request  of  the  former, 
the  present  action  is  well  conceived.     Richardson  might 
have  sued  the  defendant  —  Thompson  v.  Davenport  (a) : 
the  payment,  therefore,  by  the  plaintiff  was  in  discharge 
of  his  liability.     In  Child  v.  Morley^  the  judgment  pro- 
ceeds entirely  on  the  ground  that  the  broker  incurred 
no  personal  responsibility.     Here,  however,  the  broker 
is  personally  liable.      [CoUman^  J.    How  can   the  de- 
fendant, who  is  not  a  member  of  the  Hull  stock-ex- 
change, be  bound  by  its  rules  ?]     When  be  employed 
the  plaintiff  to  sell,  he  must  be  assumed  to  have  given 
him  the  powers  necessary  to  enable  him  to  obtain  the 
best  price  for  his   shares.     In  Child  v.  Morleyy  Lctm* 
rencCf  J.,  says :  "  Taking  the  transaction,  as  now  dis- 
closed, to  be  legal  within  the  statute  (6),  there  can  be 
no  objection  to  the  plaintiff's  becoming  the  guarantee 
of  such  a  legal  contract ;  and  then,  if  he  had  paid  tbe 
money  on  the  default  of  the  defendant,  he  would  baye 
stood  in  the  common  situation  of  a  surety  paying  money 
for  his  principal;  and  it  might  have  been  a  question 
whether,  if,  by  the  general  usage  of  the  stock -exchange, 
brokers  contracting  for  the  sale  of  stock,  and  hot  dis- 
closing the  names  of  their  principals,  were  considered  as 
impliedly  pledging  their  own  credit  for  the  faithful  pe^ 
formance  of  the  contract,  such   general   usage  migl^ 
have  been  deemed  equivalent  to  an  express  guarantee 
on  the  part  of  the  plaintiff,  and  then  the  money  paid  by 
him  in  default  of  his  principal  would  have  been  mon^ 
paid  to  the  use  of  the  defendant"     Lightjbot  v.  Crtd 
merely  shews  that  Richardson  could  only  have  broogM  . 
a  special  action   against    either  the    plaintiff  or  the 
defendant  for  the  breach  of  contract.     Then,  the  plain- 
tiff being  liable  to  Richardson^  he  was  not  bound  to  wait 


J 
j 


(a)  9  i?.  *  C.  78  ,   ^M.&i 

n.  no. 


(6)  7  G.  2.  c.  8. 
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QDtil  Richardson  brought  an  action :  Pitt  v.  Purssord  (a) ; 
Kmp  ▼.  Finden  {b).  ^Mauley  J.  He  clearly  could  not 
hife  charged  the  principal  with  the  costs  of  such  an 
acdoa.]  The  defendant,  by  his  letter  of  the  15th  of 
OddeTt  1845}  dispensed  with  the  necessity  of  any 
lender,  either  of  the  price  of  the  shares,  or  of  a  regular 
tnosfer. 

The  memorandum  of  the  1st  of  September  did  not  re- 
^  a  stamp.  iCresswellt  J.,  referred  to  Hmible  v. 
VMdl(c\  where  it  was  held  that  shares  in  a  joint- 
ftKk  banking  company  are  not  goods,  wares,  or  mer- 
ckiodises,  within  the  statute  of  frauds.]  It  is,  in  truth, 
■B  agreemei^t  at  all :  it  was  a  mere  authority  to  the 
boker  to  say  something.  [Tindal^  C.  J.  There  is  no 
ttOiideratioD  on  the  face  of  it]  Even  if  it  were  an 
^peement,  it  is  not  of  the  value  of  20/. :  the  amount  of 
Aecdl  was  only  III.  5s.     Latham  v.  Ridley  {d) ;  Chad" 

Tbe  lime  at  which  Richardson  bought  in  other  shares 
^  a  reasonable  time  after  the  defendant's  default. 


1846. 

BOWLBT 

Bbix. 


Ckaimdlj  Seijt  (with  whom  was  Aihefion\  in  sup- 
port of  the  rule.  Child  v.  Morley  shews  that  money 
Nd  wfll  not  lie,  unless  it  be  clearly  made  out  that  the 
^tdket  incurred  the  legal  responsibility  of  a  surety. 
iUade^  3.  The  effect  of  the  rule  of  the  Htdl  stock- 
supposing  it  to  be  incorporated  with  the 
is,  to  make  the  broker  a  surety  for  his  prin- 
^^'L]  That  rule  only  applies  as  amongst  the  members 
tfthe  association:  the  defendant  is  not  to  be  affected 
■y  toy  liability  the  plaintiff  has  thus  voluntarily  con- 
^'■cted.     None  of  the    correspondence  between    the 


I 


(•)  ^M.i^W.  5SS. 
(^)  12  If.  4  IF.  421. 

^^\K\.    ridsanti,j^^^\. 


(d)  R.  S^  M.  IS. 
(c)  R.  S^  M.  15. 
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1816.        parties  shews  this  rule  to   have  been  brought 
knowledge   of  the   defendant   either   at    or   al 


BowLBY  making  the  contract.  IMaide,  J.  The  letter 
Bbll.  1 1th  August^  gives  the  defendant  notice  that  the 
has  sold  the  shares  upon  such  terms  as  to  enl 
purchaser  to  call  on  him  personally  for  the  fulfil 
the  contract.  It  is  mentioned  as  a  matter  that  c 
the  defendant;  and  he  does  not  repudiate  it.] 
of  parliament  incorporating  tlie  company  requi 
transfer  of  registered  shares  io  hQ  by  deed :  am 
pears  from  the  correspondence  that  this  was  a 
registered  shares.  The  defendant,  therefore,  coi 
be  charged  with  a  breach  of  his  contract,  u| 
refusal  to  transfer  the  shares,  upon  payment 
stipulated  price,  and  a  tender  of  a  transfer  d 
execution  :  Stephens  v.  De  Medina  {a).  [^Maide^i 
the  plaintiff  bound  to  wait  until  Richardson,  A 
chaser,  had  prepared  himself  with  a  transfer,  an 
than  he  was  bound  to  wait  until  an  action  ha 
commenced  against  him?]  It  may  be  conced< 
he  was  not  bound  to  wait  for  a  writ :  but  the  liat 
the  defendant  could  not  arise  until  his  refusal  toi 
a  transfer. 

The  agreement  of  the  1st  of  September  ought  t 
been  stamped.  It  relates  to  a  subject-matter  exc 
the  value  of  20/.  It  is  not  a  mere  agreement 
the  call,  but  also  to  transfer  the  shares.  [Co/^ 
Is  this  a  memorandum  upon  which  either  Bid 
or  the  plaintiff  could  have  maintained  an  ac 
Richardson  clearly  might.  And  if,  by  virtue 
rule  of  the  Hull  stock-exchange,  the  plaintiff  I 
a  principal,  as  between  the  purchaser  and  him 
enures  as  an  agreement  between  the  plaintiff  ai 
defendant;  it  being  evidence  upon  which  the  1 

^a)  4  Q.  B.  422 
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could  rely  as  an  agreement  by  the  latter  to  transfer  the 
sluires  to  the  purchaser.  [^Mauley  J.  The  stamp  act 
imposes  the  duty  where  the  performance  of  the  agree-* 
ment  is  of  a  certain  value  exceeding  20/.]  The  perform- 
loceofthis  agreement  is  of  a  value  exceeding  20/.:  the 
igreed  price  of  the  shares,  exclusive  of  the  call,  being 
28/.  15s.  [Afffi//^,  J.  It  is  not  an  agreement  for,  or  even 
relating  to,  the  sale  of  the  shares:  but,  the  shares  having 
ilready  been  agreed  to  be  sold,  it  is  an  engagement  by 
tbe  defendant  that  he  will  pay  calls  for  which  he  is 
tiready  liable,  with  something  else  which  is  idle.] 

Cur.  adv.  vulL 


1 846. 

BOWLBY 

Bell. 


TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
court 

In  order  to  maintain  this  action  for  money  paid  to 
tke  Qse  of  the  defendant  at  his  request,  it  was  necessary 
diat  the  plaintiff  should  prove  either  an  actual  request 
on  the  part  of  the  defendant,  or  that  the  money  was 
paid  in  discharge  of  some  liability  which  the  plaintiff 
liad  taken  upon  himself  by  the  defendant's  authority. 
No  evidence  was  given  of  any  actual  request:  it  is, 
tberefore,  necessary  to  inquire  whether  the  plaintiff  paid 
lo  discharge  some  legal  liability,  and  whether  he  in- 
corred  that  liability  by  the  defendant's  authority.  The 
pnctse  nature  of  the  contract  which  he  entered  into 
*is  not  proved  ;  but  the  evidence  given  by  Richardson^ 
CO  cross-examination,  tends  to  shew  that  the  contract 
•is  for  registered  shares.  He  says  :  "  The  shares  were 
isfbr  registration  at  the  time  I  purchased.  It  was  un- 
derstood, at  the  time  of  the  bargain,  between  the  plaintiff 
■kl  me,  that  the  shares  were  then  being  registered."  If 
dte  ooDtract  was  for  unregistered  shares,  it  may  be  col- 
lected from  the  correspondence  that  the  defendant  did 
>ot  authorise  the  plaintiff  to  make  such  a  contract ;  and, 
'he  did  make  it,  and  thereby  incurred  a  liability  to 
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BOWLBY 

V. 

Bell. 


have  shares  bought  in  against  him,  he  cannot  char| 
the  defendant  with  the  loss  sustained.  See  the  lette 
from  the  plaintiff  to  the  defendant,  of  the  11th  of  ^1 
gust,  from  the  defendant  to  the  plaintiff,  of  the  15th 
August,  and  from  the  plaintiff  to  the  defendant,  of  tl 
16th  of  August. 

Again,  whatever  was  the  form  of  the  contract, 
must  be  taken,  against  the  plaintiff,  that  th^  purcbasi 
agreed  that  it  should  be  treated  as  a  contract  fi 
registered  shares;  for,  in  answer  to  the  defendant 
letter  of  the  2Srd  of  August,  inquiring  whether  the  coi 
tract  was  to  be  treated  as  void,  the  plaintiff  answerer 
on  the  27th,  that  Richardson  would  pay  the  contnu 
price,  and  the  amount  of  the  call  which  had  then  bee 
made,  and  which  it  would  be  necessary  to  pay  in  ordc 
to  have  a  transfer  of  the  shares,  after  registration.  Th 
defendant  thereupon  paid  the  call,  and  then  nothin 
remained  to  be  done  but  the  execution  of  a  transfe 
which  Richardson  ought  to  have  prepared  and  tender^ 
for  execution,  together  with  the  purchase-money ;  aci 
until  he  did  so,  he  would  not  be  in  a  situation  to  mam: 
tain  an  action  for  not  transferring  the  shares,  accordii 
to  Stephens  v.  De  Medina,  {a) 

No  evidence  was  given  of  any  further  communicatie 
between  the  parties,  until  the  15th  of  October,  when  th 
defendant  wrote  to  the  plaintiff,  saying,  that,  as  he  wai 
going  from  home,  he  had  placed  the  correspondence  io 
the  hands  of  his  attorney,  and  requesting  that  all  future 
communications  might  be  made  to  him.     This,  it  was 
said,  amounted  to  a  refusal  to  complete  the  contract, 
and  dispensed  with  the  tender  of  a  transfer :  but  we 
think  that  such   meaning  cannot  be  attributed  to  it 
And,  although  the  plaintiff,   by  paying  the  difference 
when  the  shares  had  been  bought  in  by  Richardsoi^  •* 


(a)  4Q.i^.42^i. 
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bras  he  was  concerned,  waived  such  tender,  we  think        1846. 

ke  clearly  had  no  authority  to  do  so  after  the  defend*        

int*8  letter  expressly  desiring  him  not  to  pay  any  money      Bowlby 
on  his  account  Be^'ll. 

UpoQ  the  whole,  then,  it  appears  to  us,  that,  if  the 
contract  was  for  unregistered  shares,  the  plaintiff  was 
Dot antborised  to  make  it;  and,  if  for  registered  shares, 
Bidardsorij  not  having  tendered  a  transfer,  was  not  in 
isitaation  to  proceed  against  the  plaintiff;  and,  conse- 
qaently,  that  the  payment  by  him  was  in  his  own  • 
vrong,  and  did  not  give  him  a  right  of  action  against 
tfce  defendant  for  money  paid  to  his  use.  The  rule  for 
cotering  a  nonsuit  must,  therefore,  be  made  absolute. 

Rule  absolute. 


Lord  v.  Wardle. 


June  6. 


A  RULE  for  a  new  trial,  obtained  at  the  plaintiff's  Where  a  rule 
instance,  having,  in  1837,  been  made  absolute,  on    k*  i  ("T*  * 
Pjmeot  of  costs  (a),  which  were  afterwards  taxed  at  set  aside  a 
iesum  of  102/.  45.,  but  not  paid,  and  no  step  having  y^^^^^  ^^^^"^ 

Imq  since  taken  by  the  plaintiff,  the  defendant,  on  the  fendant  and 

for  a  new  trial 
^^piyment  of  costs  by  the  plaintiff^  and  the  plaintiff  for  more  than  a  year  fails 
^|iy  the  costs,  or  to  take  any  steps  towards  availing  himself  of  the  rule,  the 
^(CnMliDt  cannot  move  to  discharge  it  without  previously  giving  a  term's  notice 
^b  iotention  so  to  do. 

Aa  atjection  that  such  a  notice  has  been  given  in  the  name  of  an  attorney, 
Hkir  than  the  attorney  upon  the  record,  must  be  most  distinctly  pointed  out* 
^  aSdtvit  by  the  plaintiff  and  his  present  attorney,  (his  attorney  on  the  record 
^^  detd,  and  the  rule  having  been  made  more  than  nine  years  ago,)  stating 

^  Aey  had  not,  nor  had  either  of  them,  ever  been  served  with  any  order  to 
1*^  the  attorney^  nor  had  they,  or  either  of  them,  ever  had  any  notice  or 
'"'^OD  that  any  other  party  had  been  appointed  attorney  for  the  defendant,  in 
^P^  or  stead  of  the  attorney  upon  the  record,**  was  held  to  be  insufficient 

(«)  See  Lard  v.  Wardle,  3  N,  C.  680.,  4  ScoU,  402. 

u   4 


296  TRINITY  TERM, 


Lord 


1846,  31st  of  December^  1845,  gave  a  term's  notice  of  his 
intention  to  move  to  discharge  that  rule.  The  notice 
was  addressed  to  the  plaintiff,  to  John  Becke  (successor 
Wardi^.  ^^  Henry  Becke^  of  Northampton^  deceased,  the  plain- 
tiff's attorney),  and  to  George  Becke  (late  agent  of 
Henry  Becke^  deceased,  and  also  agent  to  John  Becke)^ 
and  was  signed  by  Hall  and  Mourilyany  *' defendant's 
agents." 

Channel^  Serjt.,  in  Eastef*  term  last,  obtained  a  rule 
nisi  to  discharge  the  rule  for  a  new  trial,  citing  Cham- 
pion  V,  Griffiths  (a),  and  Solly  v.  Langford.  (i)     Thci 
affidavits  upon  which  the  rule  was  obtained  stated  tha^ 
the  notice  of  motion  had  been  served  upon  John  Beck^^ 
and  George  Becke,  and  also  upon  the  plaintiff  himselP* 
that  the  Messrs.  Becke,  upon  application  made  to  thevn 
respectively,  disclaimed  to  act  as  attorneys  or  as  agents 
for  the  plaintiff;  and  that  no  person  could  be  found 
who  was   now   acting    as   attorney   or   agent   for  the 
plaintiff. 

ByleSy  Serjt.  (who  was  instructed  by  George  Becke,  as 
agent  for  John  Becke),  now  shewed  cause,  upon,  amongst 
others,   an   affidavit  of  the   plaintiff  and   John  Bedte, 
stating  that  the  pleas  of  the  said  defendant  in  this  ac-       | 
lion  were  pleaded  by  one  TV.  B.  Bishop,  as  the  atloiuey 
for  the  said  defendant ;    that  the  name  of  Bishop  ap- 
peared  on  the  record  as  attorney  for  the  defendant; 
and  that  the  deponents  had  not,  nor  had  either  of  then, 
ever  been  served  with  any  order  to  change  the  attorney, 
nor  had  they  or  either  of  them  ever  had  any  notice  or       1 
intimation  that  any   other  party   had    been  appointed 
attorney  for    the  defendant  in  the  place   or  stead  of 
Bishop,  nor  did   they  or  either  of  them    know  who 

(a)  1  Dowl  X.  S.  S19.  (ft)  13  M.  ^  W.  I5h 
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was  tbe  attorney  for  the  defendaDt,  otherwise  than  by 
the  fact  of  the  notice  of  motion  having  been  served 
OQ  them  signed  by  "  Hall  &  Mourtlt/any  defendant's 
agents,"  and  by  tbe  affidavit  of  N.  H.  R&wsell^  sworn 
in  this  cause  on  the  7th  of  May  instant,  in  which  he 
described  himself  of  the  firm  of  '^  Hall^  Mourilyan  & 
Awsrf/,  attorneys  for  the  above-named  defendant,"  The 
learned  serjeant  submitted,  that  the  notice  of  motion 
vas  insufficient,  inasmuch  as  it  was  not  signed  by  the 
attorney  upon  the  record,  and  there  had  been  no  rule  or 
order  to  change  the  attorney ;  and  that  the  lapse  of 
time  since  the  rule  was  made  absolute,  justified  the  plain- 
tiff in  availing  himself  of  any  technical  objection  to  de- 
feat the  present  motion. 


1846. 

Lord 
Wardle. 


Ckanncllj  Serjt.,  in  support  of  the  rule.  The  objec~ 
tioQ  is  one  of  the  very  strictest ;  and  the  party  urging 
it  is  bound  to  make  it  out  conclusively.  This,  how- 
ler, be  has  failed  to  do ;  for,  the  affidavits  merely  state 
tbu  the  deponents  (the  plaintiiT  and  John  Becke)  have 
iMX  been  served  with  any  order  to  change  the  attorney, 
^  have  they  or  either  of  them  ever  had  any  notice  or 
tttimation  that  any  other  party  had  been  appointed 
■ttorney  for  the  defendant  in  the  place  of  Bishop.  Noti 
^^at  but  that  there  may  have  been  a  change  of  at- 
V»neys,  of  which  Hairy  Becke,  the  original  attorney 
^  the  plaintiff,  had  notice.  Besides,  it  is  by  no  means 
dctr  that  a  term's  notice  is  necessary  at  all  after 
''crdict  In  May  v.  Wooding  (a),  Lord  Ellenborough 
^Jii  ^'The  reason  of  the  rule  {b\  is  this,  that,  while  the 
*>tter  is  still  in  controversy,  the  party  should,  after  so 
"If  a  lapse  as  four  terms  without  any  proceedings, 
have  ix>tice,  that  he  may  prepare  himself;  but,  when 
<he  mailer  has  passed  in  rem  judicatam,  by  the  verdict, 


(•)  3  If  .  ^  5.  500. 


(6)  C.P.,E.  13  G.  2. 
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the  same  reason  does  not  apply.  The  rule  of  th 
court,  therefore,  relates  merely  to  interlocutory  stagv 
of  the  cause.  No  instance  is  stated  where  it  has  bee 
carried  further,  and  there  is  no  analogy  to  aid  th 
case."  [  Tindalj  C.  J.  There  is  no  judgment  here :  tl 
verdict  is  intercepted ;  it  has  not  passed  in  rem  Judi 
caiam.2 


Bylesy  Serjt,  contrh.  Tipton  v.  MeeJce  {a)  is  an  ei 
press  authority  to  shew  that  a  term's  notice  is  neoei 
sary,  before  an  application  like  this  can  be  entertainec 
The  plaintiff  has  negatived  the  change  of  attorney  a 
the  most  positive  and  distinct  manner  that  was  possibl< 
The  party  moving  should  be  prepared  to  shew  that  1 
is  in  a  proper  position  to  do  so. 

TiNDAL,  C.  J.     This  is  an  objection  of  an  extremef 
strict  nature ;  and  I  think  the  party  urging  it  ought  (o 
make  it  out  very  clearly,  to  induce  us  to  give  effect  (o 
it.     The  affidavits  filed  in  answer  to  this  motion  do  not 
however  shew,  so  distinctly  as  they  should  do,  that  the 
attorneys  in  whose  names  the  term's  notice  was  gvffxt 
were  not  duly  authorised  to  give  it     The  rule  muit^ 
therefore,  be  made  absolute. 


The  rest  of  the  court  concurring. 


Rule  absolutei 


(a)   8  J.  B,   Moore,   579.      And   see. Deacon  v.  /Vflr, 
las^M.  349.,  1  DowL  P.  C.  675. 
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Hell  v.  Kitching. 

June  8« 

THIS  was  an  action  of  assumpsit  for   work  and  The  actual 

labour  &c.   by   the  plaintiff,   at  the   defendant's  ^*^."^"»  ®^ 

request,  as  a  ship-broker,  in  and  about  causing  and  acharter- 

pocuriog  certain  persons  trading   under  the  firm  of  party^  is  not 

ails  &  AUridge  to  enter   into  a  charter-party  with  *^^^^J^ 

die  defendant,  for  the  use  and  hire  of  a  vessel  called  the  right  of 

it  Wat  Indian,  and  in  and  about  drawing,  8cc.,  divers  ^^e  ship- 
1  ./.I1/.1  ir  ..       broker  to  his 

cnrter-parues  for  the  defendant,  and  for  commission  commission 

iod  reward,  &c.     There  was  also  a   count  upon  an  ^or  procuring 

aoeonnk  «iiif«^  ^^^  execution 

•*^'*^^-  of  the  charter. 

Fleas  —  first,  except  as  to  4/.,  non  assumpsit  —  se-      ^.,  a  ship- 

coodly,  as  to  that  sum,  payment  into  court.  broker,  pro- 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sit-  ter-party  to 
^  io  London  after  the  last  term.     It  appeared,  that,  be  made  be- 
« the  21st  of  &?p^«iii«',  1844,  in  consequence  of  the  gh^^^ner* 

and  C,y  under 
the  owner  contractetl  to  bring  home  a  cargo  of  guano,  and  the  merchant 
^pced  to  pay  freight  at  the  rate  of  4/.  15«.  per  ton,  to  be  reduced  to  4/.  12«.  6d. 
tf  Ike  ship  did  not  arrive  off  Cwk  or  Falmouth  on  or  before  a  given  day.  There 
^00 express  engagement  on  the  part  of  C.  to  ship  a  cargo:  —  Held,  that  A, 
denuded  to  recover  from  B.,  upon  a  quantum  meruit,  for  his  work  and 
^■^  in  procuring  the  charter  to  be  executed,  without  shewing  the  arrival  of 
^  veael  on  or  before  the  day  mentioned^  and  notwithstanding  only  a  very  small 
9>Btitj  of  guano  had  been  shipped^  and  a  small  amount  of  freight  actually 
^■Kd;  that  the  amount  of  compensation  due  to  him  was  a  question  for  the 
^;  tnd  that,  in  estimating  such  compensation,  they  were  properly  guided  by 
*iidn€e  of  what  was  customary  in  similar  cases. 

A  witness  called  for  the  plaintiff^  stated,  on  the  voir  dire,  that  he  had  infro* 
d>td  the  owner  to  the  broker ;  that  he  had  nothing  to  do  with  the  negotiation^ 
■d  had  00  daim  on  the  owner ;  but  that  he  expected,  pursuant  to  arrange- 
^t,  and  to  the  custom  amongst  brokers,  to  receive  half  the  amount  of  the  com- 
^'■ion  the  pl^ntiff  might  recover  in  this  action  :  —  Held,  that  the  witness  was 
••t  I  Qceessary  or  proper  party  to  be  made  a  co-plaintiff,  nor  a  person  '*  in 
^NK  immediate  or  individual  behalf "  the  action  was  brought,  either  whoUy 
*  1^  part,  within  the  proviso  in  the  6  &  7  Vict.  c.  85.,  and  consequently  that 
"*  ^  made  a  competent  witness  by  that  statute. 
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V, 
KiTCUINO. 


plaintiff's  introduction,  the  following  memoranduD 
charter  was  entered  into  between  the  defendant 
Messrs.  Hills  &  Aldridge  :  — 

'^  It  is  agreed,  &c.,  that  the  ship  shall  proceed  di 

to  Ichabocy  and  there  load  a  full  and  complete  carg( 

guano,  by  the  ship's  boats  and  tackle,  and  by  the  lab 

of  the  crew,  not  exceeding  what  she  can  reasons 

stow  and  carry,  over  and  above  her  tackle,  &c,  a 

being  so  loaded,   shall  therewith  proceed  to  Cork 

FalmouUh  for  orders,  which  are  to  be  in  waiting  at  b 

ports,  whether  to  discharge  there  or  at  a  safe  port 

the  United  Kingdom,  or  so  near  thereto  as  she  r 

safely  get,  and  deliver  the  same  on  being  paid  frei 

at  and  after  the  rate  of  4/.  1 55.,  British  sterling,  per  t 

and  which  freight  the  said  merchants  bind  theinsej 

to  pay  for  every  ton  of  guano  so  delivered  at  the  p 

of  discharge;  restraint  of  princes  and  rulers,  the  act 

God,  the  Queen's  enemies,  fire,  and  all  and  every  otli 

dangers  and  accidents  of  the  seas,  rivers,  and  navigatio 

of  what  nature  and  kind  soever,  during  the  said  voyag 

always  excepted  :  the  freight  to  be  paid,  one  third  c 

arrival  at  the  port  of  discharge,  and  the  balance  by  i 

approved  bill  on  London^  at  three  months'  date :  An 

it  is  further  agreed,  that,  should  the  ship  not  arrive  c 

Cork  or  Falmouth  on  or  before  the  SOth  of  Aprils  184 

the  rate  of  freight  be  only  4/.  125.  6d.     Penalty  f 

non-performance  of  this  agreement,  2000/." 

Witnesses  called  on  the  part  of  the  plaintiff  prove 
that  the  commission  usually  paid  to  ship-brokers  i 
procuring  charter-parlies,  was  5  per  cent,  upon  i 
amount  of  freight :  and  that,  upon  outward  freight,  t 
broker  was  entitled  to  his  commission  immediatel 
and  it  was  attempted  to  be  proved  that  the  commissi 
on  freight  of  homeward  cargoes  was  payable  on  I 
execution  of  the  charter-party ;  but  this  failed,  none 
the  witnesses  being  able  to  state  an  instance  of  a  r 
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nonmdum  in  this  particular  form.     On  the  part  of  the        184>6. 

defendants,  it  was  insisted  that  the  commission  was  pay-        

able  only  upon  freight  actually  earned.  "^^^ 

Tbe  quantity  of  guano  procured  for  the  ship  was  so     KiToniNo. 
small,  that,  assuming  the  defendant's  view  to  be  well 
(Moded,  the  sum  paid  into  court  was  suflicient  to  cover 
tbe  plaintiff's  commission. 

It  did  not  distinctly  appear  when  the  vessel  arrived 
it  ber  port  of  discharge ;  but  it  was  assumed  that  she 
bad  arrived  some  time  before  the  commencement  of  the 
action. 

A  witness  named  Cramond  was  objected  to  as  incom- 
petent on  the  ground  of  interest.  He  stated,  on  the 
mdire^  that,  the  defendant  having  applied  to  him  to 
procure  freight  for  his  vessel,  he  applied  to  the  plain- 
tif;  that  he  afterwards  introduced  the  plaintiff  to  the 
defendant;  that  the  negotiation  between  them  took 
place  at  his,  Cramond^s^  office,  but  that  he  had  nothing 
to  do  with  it ;  that  he  had  no  claim  against  the  de- 
fendant, but  should  receive  half  the  commission  from 
ibe  plaintiff,  if  he  recovered,  pursuant  to  an  agreement 
vith  tbe  plaintiff  to  that  effect,  and  the  custom  amongst 
brokers.  His  lordship  thought  the  witness  competent, 
uder  Lord  Denman*s  act,  6  &  7  Vict.  c.  85.,  and  ac- 
cordingly admitted  his  testimony. 

It  was  then  objected  that  there  was  no  proof  that 
tbe  plaintiff  was  licensed  as  a  broker  pursuant  to  the 
Hitute  {a) ;  it  being  insisted  that  the  character  in  which 
tbe  plaintiff  declared  was  in  issue  under  non  assumpsit 
Hb  lordship  was  of  opinion  that  the  payment  of  money 
ttto  court  disposed  of  that  point. 

At  the  close  of  the  plaintiff's  case,  his  lordship-was 
called  upon  to  direct  a  nonsuit,  on  the  grounds,  that 

(•)  57  G.  3.  c.  Ix.     A  ship-      4  Bingh.  301.,  VZJ.B.  Moore, 
bwker iinot a  "  broker  "  with-      539- 
>>  ^  act    Gibbons  v.  Rule, 


Hill 


302  TRINITY  TERM, 

1846.  Cramond  should  have  been  a  co-plaintiflT;  that  the  ri 
to  commission  only  arose  upon  freight  actually  earn 
and  that,  as  the  amount  of  freight  to  be  earned 
KiTCHiNo.  pended  on  the  quantity  of  cargo  brought  home,  as  i 
as  upon  the  period  of  the  ship's  arrival  at  her  por 
discharge,  no  action  could  be  maintained  until  that 
ascertained. 

A  verdict  was  found  for  the  plaintiff,  damages  1 1  Sill 
leave  being  reserved  to  the  defendants  to  move  to  ei 
a  nonsuit,  if  the  court  should  be  of  opinion  that  eithe 
the  above  objections  was  well  founded. 

Mannings  Serjt,  accordingly,  on  a  former  day  in  t 
term,  obtained  a  rule  nisi  for  a  nonsuit,  upon  the  poi 
reserved ;  or  for  a  new  trial,  on  the  ground  that  C 
moncTs  evidence  was  improperly  received,  and  that  1 
verdict  was  against  the  weight  of  evidence. 

Kinglake,  Serjt.  (with  whom  was  M.  Smith\  shew 
cause.  Cramond  was  no  party  to  the  contract  with  t 
defendants,  and  therefore  was  not  entitled  to  sue,  eitli 
solely  or  jointly  with  HilL  The  negotiation  for  tl 
charter-party  was  conducted  by  JEZ/72,  and  Hill  was  tl 
only  person  entitled  to  the  commission :  Burnett 
Bouch.  [a)  The  other  ground  —  of  incompetency,  vi 
that  Cramond  had  an  interest  in  the  event  of  the  sai 
inasmuch  as  he  expected  to  receive  half  the  commissifl 
that  might  be  recovered  by  the  plaintiff — is  remove 
by  the  6  &  7  VicL  c.  85.,  the  first  section  of  whic 
enacts  ^'  that  no  person  offered  as  a  witness  shall  her 
after  be  excluded  by  reason  of  incapacity  from  crime  < 
interest  from  giving  evidence,  either  in  person  or  1 
deposition,  according  to  the  practice  of  the  court,  < 
the  trial  of  any  issue  joined,  or  of  any  matter  or  questit 
or  on  any  inquiry  arising  in  any  suit,  action,  or  pr 

(a)  9  C.  (3^  F.  %9,0. 


Hill 

V. 
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ceeding^  civil  or  criminal,  in  any  court,  or  before  any        1846. 

jodge,  jury,   sheriff,   coroner,   magistrate,   oflBcer,    or 

persoa  having,  by  law,  or  by  consent  of  parties,  au- 

tkority  to  hear,  receive,  and  examine  evidence ;  but     Kitohino. 

that  every  person  so  offered  may  and  shall  be  admitted 

to  give  evidence  on  oath,  or  solemn  affirmation  in  those 

cues  wherein  affirmation  is  by  law  receivable,  notwith- 

stinding  that  such  person  may  or  shall  have  an  interest 

i&  the  matter  in  question,  or  in  the  event  of  the  trial  of 

uy  issue,  matter,  question,  or  inquiry,  or  of  the  suit, 

ictioDi  or  proceeding  in  which  he  is  offered  as  a  witness, 

ud  notwithstanding  that  such  person  offered  as  a  wit- 

Ben  may  have  been  previously  convicted  of  any  crime 

or  offeoce."     This   is  precisely  one  of  the  cases  the 

idtate  intended  to  meet ;  and  does  not  fall  within  any 

of  the  exceptions  in  the  subsequent  proviso,  which  de- 

dves  that  the  act  **  shall  not  render  competent  any 

Jtrbf  to  any  suit,  action,  or  proceeding,  individually 

^iMeiin  Ike  record^  or  any  lessor  of  the  plaintiff,  or 

taot  of  premises  sought  to  be  recovered  in  ejectment, 

ortbe  landlord  or  other  person  in  whose  right  any  de- 

fadaot  in  replevin  may  make  cognizance,  or  any  persofi 

^tkote  immediate  or  individual  behalf  any  action  may 

k  hrmighi  or  defended^  either  wholly  or  in  part,  or  the 

MnukI  or   wife   of  such    person   respectively,*'   &c. 

Gmumd  is  not,  and  could  not  be,  a  party  to  the  suit 

odividaally  named  in  the  record,  nor  is  he  a  person 

ft  whose  immediate  or  individual  behalf  the  action  is 

''■'Might,  either  wholly  or  in  part.     This  is  not  like  the 

^  of  trustee  and  cestui  que  trust.      In   Sinclair  v. 

^^^dair{a)f  it  was  held  that  a  prochein  amy^  though 

iiOBted  m  the  record,  b  not  ^^  a  party  to  the   suit " 

*i^  the  statute,  and  that  any  interest  he  may  have, 

or  toy  liibiliiy  that  may  attach  to  him  in  respect  of 

(a)  \%M.6fi  W.&^O. 
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Hill 


1846.        costs,  is  no  longer  a  ground  of  objection  to  his  coi 
petency  as  a  witness. 

The  plaintiff  was  clearly  entitled  to  the  custonu 
KiTCHiNo.     commission  of  5  per  cent,  on  the  stipulated  freight, 
soon    as    the   charter-party   was  executed:    Broad 
Thomas  {a) ;  Read  v.  Rann,  {b)     There  is  no  groa 
for   the  suggestion  that  the  payment  of  the  broke 
commission  is  conditional  upon  the  actual  earning 
freight  by  the  ship,  or  that  the  right  does  not  attai 
until  her  arrival  at  her  port  of  discharge. 

Mannings  Serjt.  (with  whom  was  Warren)  in  sup[% 
of  the  rule.  There  could  not  have  been,  under  t 
charter-party,  any  adjustment  of  the  amount  of  freig 
until  the  arrival  of  the  West  Indian  at  her  port  of  dk 
charge,  or  until  the  30th  of  ApriU  1845,  had  pasMC 
It  was  uncertain  what  quantity  of  guano  would  b 
brought  home,  the  merchants  not  binding  themselvei 
to  ship  any ;  and  it  was  uncertain  whether  the  freight 
should  be  at  the  rate  of  4/.  \5s.  per  ton,  or  4/L  12f.  M 
Consequently,  the  amount  of  commission  remains  k 
dubio,  and  no  such  promise  as  that  alleged  in  tbeck' 
claration  can  be  implied  by  law.  ITlndal^  C.  J.  Thf 
plaintiff,  at  all  events,  may  claim  commission  on  tiM 
lower  amount  of  stipulated  freight*  All  the  witnesMi 
agreed  that  the  broker  is  entitled  to  his  commissiofl 
upon  the  execution  of  the  charter-party.]  There  i«w 
only  two  distinct  instances  proved  of  the  payment  il 
the  outset,  of  commission  upon  homeward  freight;  anc 
one  of  them  was  a  case  where  the  parties  had  an  ac 
count  between  them,  and  it  was  settled  voluntarily;  lb 
other  was  a  case  where  the  broker  was  also  agent  k 
the  ship,  and  so  was  enabled  to  compel  a  prematiti 


(a)  4  a  S;  P.  338.,  7  Bingh,  (6)  10  B.  ^  C.  438. 

99',  4  M.  4'  P.  732. 
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ptfmeotor  the  commission.     [Matde^  J.  Do  you  mean        1846. 

tooootendi  that,  if  the  vessel   had  been  lost  on   her 

iKMieward   Toyage,   no  commission  would   have    been 

fijMtf  because   freight   was    not   actually   earned  ?J     Kitciiinq. 

That  would  depend  upon    the  terms  of  the   charter- 

futj,     [^Maulti  J.     Assume   a   charter-party  in    the 

crdbary  form,  —  which  would  not  entitle  the  owner  to 

fidght  unless  earned.]     Probably  that  could  not  suc- 

CBsfully  be  contended.     It  never  could  have  been  the 

inteation  of  these  parties,  that  the  customary  freight 

ipoken  of  by  the  witnesses  should  be  payable  absolutely, 

^  a  charter-party  framed  like  this.     And  there  was 

BDefidence  whatever  to  support  a  quantum  meruii, 

Cratumd^  the  witness,  was  the  party  originally  em- 
fh^ed  by  the  defendant.  Either  the  action  should 
Wit  been  brought  by  Cramand  alone,  or  he  should 
Wit  sued  jointly  with  Hill.  By  the  custom  of  the 
tade  it  appears,  that,  where  one  broker  procures  the 
i^  lad  another  the  merchant,  they  divide  the  com- 
■inoQ  between  them.  And  here  the  witness  stated, 
^  the  voir  dire^  that  he  was  to  have  his  share  only  in 
(keteot  of  the  plaintiff  succeeding  in  this  action.  He 
%  therefore,  — precisely  within  the  terms  of  the  proviso 
^hxADenmafCs  act, —  a  person  in  whose  immediate  and 
iiividaal  behalf  the  action  is  brought  in  part ;  he  is  con- 
*B^tly  disqualified  from  giving  evidence  in  support 
tf  tW  plabtiff's  claim.  The  case  of  Sinclair  v.  Sinclair 
■  fiite  beside  the  present :  a  prochein  amy  has  no  per- 
Md  bterest ;  he  is  appointed  by  the  court  merely  to 
VMch  over  the  interests  of  the  infant* 

Tbe  verdict  was  clearly  against  the  evidence;  for, 

jfcoagb  tbe  witnesses  who   were   called  to   prove   the 

CMmd,  stated  upon  their  examination  in  chief  that  the 

coBfflissioa  was  payable  on  the  execution  of  the  charter- 

|Vty,  it  turned  out,  upon  cross-examination,  that  the 

mhtruipraciice  had  been  to  pay  commission  on  freight 

VOL.  III.  — -  c.  B.  X 
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1846.       outwards  at  once,  but  to  pay  commission  on  horoewai 

-  freight  after  the  arrival  of  the  vessel*     ITindal^  C 

^^^        All  the  witnesses  who  spoke  to  that,  stated  that  tl 

KiTCBiKo.    delay  was  only  matter  of  courtesy.]     To  say  that  wh 

is  admitted  to  be  matter  of  uniform  practice  is  not  matt 

of  right,  but  of  courtesy,  is  to  give  effect  to  the  wishes 

the  witness  against  his  testimony.     At  all  eventSf  tl 

evidence  did  not  satisfactorily  establish  a  custom  to  pi 

the  broker's  commission  on  homeward  freight^  befiii 

the  termination  of  the  homeward  voyage. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  verdict  ii 
this  case  ought  not  to  be  disturbed.  With  respect  to 
that  part  of  the  rule  which  prays  for  a  nonsuit,  (be 
objection  is,  that  the  plaintiff  is  not  entitled  to  reoovtt^ 
by  reason  of  uncertainty  as  to  the  amount  upon  wUck 
the  commission  was  to  be  calculated,  as  well  as  oooo^ 
tainty  as  to  the  period  of  the  ship's  arrival.  The  fU» 
tiff  brings  his  action  for  work  and  labour  as  a  sUp* 
broker.  In  reality  the  action  is  brought  opoo  i 
quantum  mermt.  The  plaintiff  claims  to  be  entitled  to 
recover  the  amount  of  commission  that  is  usually  pdd 
under  similar  circumstances.  In  proving  what  is  cm 
tomary,  it  is  not  to  be  expected  that  the  evidence  iril 
tally  in  all  the  instances :  there  may  be  many  casei  ii 
which  the  terms  of  the  particular  charter-party  do  W 
precisely  accord  with  the  one  under  consideration.  Ih 
general  result  of  the  evidence  in  this  case  was,  thattb 
broker  obtaining  a  charter,  is  entitled  to  a  commwia 
of  5  per  cent,  upon  the  stipulated  freight  It  is  difiadi 
perhaps,  rigorously  to  apply  this  sort  of  evidence;  bil 
at  all  events,  it  is  a  measure  for  the  guidance  of  tl 
jury  in  exercising  their  discretion.  Then,  with  Kgtf 
to  the  uncertainty  as  to  the  amount  of  freight; — it 
admitted  that  the  broker's  right  to  commission  is  not 
depend  upon  the  fact  of  the  ship  earning  freight ;  ai 
it  is  also  admitted  that  the  broker's  claim  b  not  lial 
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to  be  cat  down  by  the  loss  of  the  vessel,  or  by  her        1846. 
Uire  to  get  a  cargo.     If  so,  the  plaintiff's  right  to        -»— — 

W%  9W.W 

neofer  cannot  depend  upon  a  nice  calculation  as  to 

ibt  ourgo  migfat  have  been  brought  home.     So,  also,     Kitobino. 

i  Id  the  amount  of  freight  the  owners  would  be  en- 

kU  to  receive^  if  the  vessel  should  arrive  off  Cork  or 

UmwM  on  or  before  the  SOth  of  April,  1845.     The 

Uitiff  would,  at  all  events,  be  entitled  to  commbsion 

•  the  lesser  amount.    I  can  see  no  legal  objection  to 

b  naintenance  of  the  action ;  nor  do  I  perceive  any 

\mg  unreasonable  in  the  allowance  of  5  per  cent* 

Here  was  no  evidence  called  to  prove  it  excessive :  in 

nih,  it  has  been  tried  again  and  again,  and  allowed. 

Whether  or  not  Cramond  should  have  been  a  co-plain- 
H  depends  upon  whether  there  was  any  privity  of 
MtoKt  between  him  and  the  defendants.  He  stated, 
fm  the  voir  dire^  that  he  had  no  claim  upon  the  de- 
but expected  to  receive  half  the  amount  of 
from  the  plaintiff  if  he  recovered.  There 
iwly  was  no  ground  for  making  him  a  co-plaintiff. 

As  to  the  competency  of  Cramond,  —  that  depends 
fat  whether  or  not  he  comes  within  the  exception  in 
«d  Denmatfs  act,  which  provides  *^  that  this  act  shall 
itiaider  competent  any  party  to  any  suit,  action,  or 
iDOBading^  individually  named  in  the  record,  or  any 
Mr  of  the  plaintiff,  or  tenant  of  premises  sought  to  be 
KOfered  in  ejectment,  or  the  landlord  or  other  person 
lvbQ6e  right  any  defendant  in  replevin  may  make 
^Ijunnce^  or  any  person  in  whose  immediate  and  in- 
Waal  behalf  any  action  m$iy  be  brought  or  defended, 
iter  wholly  or  in  part,  or  the  husband  or  wife  of  such 
feldiis  respectively."  The  former  part  of  the  proviso 
free  from  difficulty ;  the  interest  of  a  party  to  the  suit 
direct  and  immediate :  so,  the  tenant  in  ejectment 
ta  dUrect  and  immediate  interest,  inasmuch  as  a  judg* 
iC  tot  the  plaintiff  would  remove  him  from  the  land : 

X  2 
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1846.        AQ^  ^^^  interest  of  the  landlord  or  other  peno 
'  whose  right  a  defendant  in  replevin  makes  cc^isao 

H^^  equally  direct  Then  comes  the  last  clause,  —  **« 
KiTOHiNo.  person  in  whose  immediate  and  individual  behalf 
action  may  be  brought  or  defended,  either  wholly  4 
part."  That  would  seem  to  include  the  tenant  in  1 
ment,  and  the  landlord  in  replevin,  and  to  carr 
exception  somewhat  further.  If  it  had  appeared 
the  plaintiff  had  made  over  to  Cramond  a  moiety  ol 
commission,  then  I  should  have  said  that  Cramoni 
a  person  in  whose  immediate  and  individual  behall 
action  was  in  part  brought.  But  that  is  not 
Cramond^  though  he  claims  a  moiety  of  the  com 
sion,  under  a  separate  and  distinct  agreement  with 
plaintiff,  has  no  right  to  lay  his  hand  upon  any  poi 
of  the  money  to  be  recovered  in  this  action,  i 
there  was  no  evidence  to  shew  that  he  was  any  part 
the  bringing  of  the  action.  I  therefore  think  the  i 
does  not  fall  within  the  proviso  in  question,  and,  co 
quently,  that  the  objection  to  the  competency  of 
witness  is  removed. 

As  to  the  last  ground  upon  which  the  rule  was  mo 
viz.  that  the  verdict  was  against  the  weight  of 
dcnce,  I  can  only  say,  that,  in  my  opinion,  the  evid 
was  all  one  way,  and  that  there  is  no  pretence  what 
for  disturbing  the  verdict. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  TU 
in  truth,  an  action  for  work  and  labour  by  the  pki 
in  procuring  the  charter-party  to  be  made.  Evid 
was  given  on  the  part  of  the  plaintiff  to  shew  thai 
commission  was  payable  upon  the  execution  of 
charter-party :  and  the  contention  on  the  part  ol 
defendant  was,  that  the  commission  on  homeward  fin 
was  not  earned  until  the  arrival  of  the  vessel, 
amount  of  freight  might  depend  upon  the  qaant' 
guano  brought  home ;  but  not  so  the  amount  of 
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D^  unless  it  can  be  made  out  that  no  commission        1846. 

ght  is  payable  unless  and  until  freight  is  actually        — 

:  and  that  is  not  pretended.     The  evidence  of        ^'^ 

I  therefore,   affords   reasonable   means  for  es*     KiroHUfo. 

g  the  proper  rate  of  commission. 

umd  clearly  could  not  have  sued,  either  alone» 

dy  with  Hill ;  for,  though  Cramond  was  applied 

be  first  instance,  HUl  was  the  party  employed 

;er,  and  the  contract  was  made  with  him  alone. 

Ii  regard  to  Lord  Denman*s  act,  it  is  material  to 

\  that  it  dbtinguishes  between  parties  having  an 

;  in  the  action,  and  parties  in  whose  immediate 

lividual  behalf  the  action  is  brought.     It  appears 

that  the  party  *^  in  whose  immediate  and  individual 

the  action  is  brought,"  must  be  understood  to 

he  party  who  causes  the  action  to  be  brought ; 

it  a  witness  is  not  brought  within  the  proviso  by 

shewing  that  he  has  an  interest  in  the  deter- 

a  of  the  cause  in  a  particular  way. 

LB,  J.  I  also  am  of  opinion  that  this  rule  should 
uurged.  It  was  insisted,  on  the  part  of  the  de- 
I  that  the  plaintiff  was  not  entitled  to  maintain 
)n,  his  right  to  commission  being  dependent  upon 
rant  of  freight  to  be  earned  on  the  homeward 

and,  as  no  homeward  freight  was  earned,  no 
»on  was  payable.  This  argument  is  based  upon 
iprehension  of  the  facts.     It  appears  that  the 

was  employed  by  the  defendant  to  procure  a 
ird  freight  for  his  ship,  and  that  he  performed 
rli.  An  action  being  brought  for  compensation^ 
necessary  for  the  plaintiff  to  lay  before  the  jury 
ridmce  as  to  the  proper  amount  he  was  entitled 
his  commission.      For  this   purpose  he  called 

witnesses.  Upon  cross-examination,  some  of 
intnesses  seemed  to  think  that  the  charter-party 

X  3 
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1846.        in  this  case  was  not  precisely  in  the  tenna  m 
^  charter-parties  are  ordinarily  framed.    It  does  no< 

^*"'  ever,  follow,  that  therefore  the  plaintiff  is  not  f 
KiTOHiNo.  ^  some  compensation  for  his  trouble  in  procoi 
execution.  It  is  said,  that  the  stipulated  paymei 
was  not  properly  freight.  The  question,  howc 
not  whether  this  is  in  strictness  freight— tho 
would  seem  from  the  case  of  Devaux  v.  FAtwrn^ 
it  may  be  so  called  —  but  what  compensation  the 
tiff  is  entitled  to  receive  for  procuring  the  execy 
thb  charter-party.  The  witnesses  shewed  that  tb< 
and  reasonable  amount  of  compensation  was  aboi 
found  by  the  jury.  The  plaintiff  was  clearly  enti 
something ;  and  I  think  the  jury  might  very  pi 
take  into  their  consideration  what  had  usually  beei 
in  similar  cases,  though  the  terms  of  the  charter^ 
in  those  cases  may  have  differed  from  those  of  tfa 
sent.  When  it  was  conceded  that  the  right  to  oo 
sion  might  arise,  notwithstanding  no  freight  mi( 
earned,  in  consequence  of  the  loss  of  the  ship,  oi 
any  other  cause,  it  appeared  to  me  that  there  i 
end  of  the  argument.  If  the  broker's  right  to  on 
sion  were  to  depend  upon  the  arrival  of  the  vesi 
the  quantity  of  cargo,  he  would  he  pro  tanto  an  in 
not  only  against  perils  of  the  sea,  but  also  agyo 
chance  of  a  cargo  not  being  put  on  board.  That 
that  the  argument  that  would  make  the  payoM 
freight  contingent,  has  no  foundation  in  reason  o 
venience. 

With  respect  to  the  admissibility  of  Cramond,  m 
supposed  necessity  for  making  him  a  party  to  d 
tion,  the  case  stands  thus:  The  defendant,  bai 
ship  to  let,  asks  Cramond  to  procure  a  charter  ib 
Cratnond  applies  to  Hill.  A  negotiation  takes 
between  the  defendant  and  Hill^  which  results  i 

(a)  5  N.  C.  519.,  7  SeoU,  507. 
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kter  procuring  a  charter-party  to  be  executed  for  the       1846. 

defendaDU     It  appears  from  CramoncTs  statement,  that       — 

lie  is  to  recem  something  from  the  plaintiff  for  the        ^"^ 

intioduction.    This  action  is  brought  by  Hill  to  recover     Kitohimo. 

tke  commission  usually  paid  for  such  work  as  he  has 

pdbrmed  for  the  defendant.     Cramond  was  no  party 

to tke  contract  with  the  defendant:  he,  therefore,  could 

hre  no  right  to  sue  either  alone  or  jointly  with  Hill. 

He  is  not  necessarily,  nor  do  I  think  he  could  properly 

be^  a  party  to  the  record.    It  is  contended,  that,  though 

not  a  party  to  the  record,  Cramond  is  within  the  proviso 

in  Lord  DenmarCs  act.     The  general  scope  of  the  6  & 

7  Ykl.  c.  85.,  is,  to  allow  the  examination  of  all  per- 

ioii8|  notwithstanding  they  may  have  an  interest  in  the 

eieot  of  the  suit.     The  meaning  of  the  proviso  is,  that 

BO  person  who  is  the  formal  plaintiff  on  the  record,  shall 

be  called  as  a  witness,  nor  any  person  who,  though  not 

tke  formal  plaintiff,  is  yet  substantially  so.      For  in- 

ittce,  suppose  a  man  assigns  a'  bond,  and  sues  the 

obligor  on  behalf  of  the  assignee,  the  latter  would  be  a 

penoD  in  whose  immediate  and  individual  behalf  the 

Ktion  was  brought,  and  therefore  not  an  admissible 

witness.    Here,  Cramond  does  not  employ  Hill  to  bring 

tbe  action,  nor  is  it  brought  on  his  behalf.     It  may  be 

tbit  Hill  may  decline  to  pay  him  a  moiety  of  the  com- 

ninon  when  he  has  recovered  it. 

I  also  think  the  verdict  was  quite  in  accordance  with 
tbe  evidence. 

Cresswell,  J.     I  am  entirely  of  the  same  opinion. 
With  respect  to  the  grounds  of  nonsuit  reserved,  I  have 

^iag  to  add.     As  to  Cramond^  I  think  he  clearly 

• 

M  not  a  party  contemplated  by  the  proviso  in  Lord 
^'oMuin's  act.  The  action  b  brought  to  recover  com- 
"^^s^on  or  compensation  for  effecting  a  charter-party 
>w  the  defendant     The  party  who  performed  the  work 
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was  Hill^  and  not  Cramond.  It  is  true,  Cramond  ob- 
tained the  job  for  HilL  But,  whatever  understanding 
there  may  have  been  between  Hill  and  Cramond^  it  h 
quite  clear,  that,  as  between  the  parties  to  this  record, 
the  work  was  done  by  Hill  on  his  own  account.  Undei 
the  circumstances,  no  action  could  have  been  noaintaioed 
ngainst  the  defendants,  either  by  Cramond  alone,  or  h\ 
Hill  and  Cramond  pmiXy^  The  fact  of  Cramond  hopiuj 
to  get  a  moiety  of  the  sum  that  may  be  recovered  bj 
/////,  does  not  make  this  an  action  brought  wholly  or  in 
part  on  his  immediate  and  individual  behalf. 

Rule  discharged. 


COLDHAM  V.  ShOWLEB. 


June  8. 


A  SSUMPSIT.     The  first  count  of  the  declaratioo 
stated,  that,  on  the  10th  of  October^  184*5,  bya 


A.  contracted 
to  purchase 

goodwill  &c.    certain  agreement  then  made  by  one  Amelia  Shfffder^ 
of  a  public-      the  plaintiff,  and  the  defendant,  the  said  Amelia  Showier, 

■%  g^  ST  '  ' 

the  back  of       *"  consideration  of  30/.  by  the  plaintiff,  to  wit,  on  &c 

the  agreement  aforesaid,  paid  to  the  said  Amelia  Shoaoler^  and  in  the 

was  the  fol-      ^^j j  gorreement  stated  and  allesced  to  have  been  paid  « 
lowing  me-  ° ,  .        °  . 

morandum^       ^  deposit,  upon  the  execution  of  that  agreement,  in  part 

of  the  consideration  money  agreed  to  be  paid  for  the 

goodwill,  furniture,  fixtures,  effects,  and  stock  in  trad^ 

in    manner   in   the    said    agreement   after   mentioned) 

yeement  by    ^^g^^^j  ^^  ^^ji  ^^^  transfer  to  the  plaintiff,  her  intereit 
A»  anu  x#*  I  ~^ 
•*  I  hereby 

undertake  that  my  daughter,  B,,  shall  perform  all  the  covenants  and  conditioRi 
named  in  the  annexed  agreement,  and  hold  and  consider  myself  responsible  for 
her/'  The  whole  was  described  by  the  witness  as  having  been  one  entire  trtni^ 
action.  In  an  action  against  C,  to  recover  back  the  deposit,  on  the  purdiaae  going 
off  by  the  default  of  the  vendor :  —  Held,  that  the  agreement  and  indonenMit 
might  be  looked  at  together  for  the  purpose  of  making  out  a  consideration  for  tbe 
defendants  promise. 


written,  and 
signed  by  C, 
after  the  ex- 
ecution of  the 
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in  the  boase  and  premises  in  the  said  agreement,  alleged 
to  be  known  by  the  sign  of  the  White  Bear^  Upper  Fore 
Snety  in  the  parish  of  Lambeth^  and  in  the  county  of 
Amy,  at  and  for  the  sum  of  150/.,  conditionally,  that, 
if  the  plaintiff  should  not  be  accepted  as  tenant  by  the 
hodloid,  upon  the  same  terms  that  Amelia  Showier  then 
occopied  the  same,  the  deposit  money  then  paid  should 
be  fortliwith  returned,  and  that  agreement  cancelled ; 
tbt  the  said  Amelia  Showier^  by  the  said  agreement, 
ibrther  agreed  to  sell  the  said  goodwill,  and  all  the 
knsebold  furniture,  fixtures,  and  effects,  that  she  should 
lure  a  right  to  sell  in  and  upon  the  said  premises,  at 
ad  for  the  sum  of  150/. ;  also  the  stock,  not  exceeding, 
in  porter,  three  butts,  ale,  six  barrels,  and  foreign  and 
Britub  spirits,  cordials,  and  compounds,  35/.,  at  trade 
prices,  in  the  usual  manner ;  that  the  plaintiff,  by  the 
aid  agreement,  agreed  to  purchase  the  said  goodwill, 
pods,  fixtures,  utensils,  and  stock  in  trade,  in  manner 
lidbre  described,  and  to  pay  for  the  same  on  taking 
ponemon,  ithich  it  was  by  the  agreement  declared  should 
*f«i  or  prior  to  the  20th  of  October^  184-5;  that  the  said 
heUa  Shofwler,  by  the  said  agreement,  further  agreed 
tbt  she  would  sign  and  deliver  the  notices,  according 
to  act  of  parliament,  of  her  intention  to  quit  the  said 
praises,  to  the  constable  and  overseer  of  the  parish, 
■d  would  also  assign  good  and  sufiicient  licences  for 
cinjring  on  the  trade  of  a  licensed  victualler,  on  being 
fid  for  the  unexpired  time  therein,  to  pay  and  clear 
drent  and  taxes  due  to  the  time  of  giving  possession 
•  before  described;  and,  further,  that  the  said  Amelia 
Skfwler  should  not  be  in  any  manner  concerned  in 
cvrybg  on  the  trade  of  a  licensed  victualler,  or  re- 
tferof  beer,  within  half  a  mile  of  the  premises  above 
MMd,  during  the  time  the  same  was  occupied  by  the 
fUntiff,  or  his  wife^  being  a  widow ;  and  it  was  by  the 
Mid  agreement  declared,  that,  for  the  due  performance 
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of  that  agreement,  each  of  them,  the  said  Amelia  I 

and  the  plaintiff,  bound  himself,  his  executors  i 

ministrators,  to  the  other  of  them,  in  the  sum  < 

which   was  in  the  said  agreement  alleged  to 

amount  of  liquidated  damages  ascertained  and  fi 

breach  thereof;  and  that,  by  the  said  agreeme 

defendant  undertook  that  his  daughter,  the  said 

Showier,  should  perform  all  the  covenants  and  oos 

named  in  the  said  agreement,  and  thereby  d 

that  he  held  and  considered  himself  responsible  fi 

Mutual  promises :  Averment,  that,  after  the  mal 

the  said  agreement  and  promises,  and  before  tl 

Amelia  Showier  had  completed  the  sale,  or  the  f 

had  completed  the  purchase,  according  to  the 

ment  in  that  behalf,  or  otherwise,  of  the  said  go 

household  furniture,  fixtures,  and  effects,  or  of  an 

thereof,  or  of  the  premises  by  the  said  agreement  i 

to  be  sold,  or  of  any  part  thereof,  and  before  tb< 

mencement  of  the  suit,  to  wit,  on  the  20th  of  0 

1845,  aforesaid,  the  plaintiff  was  not  accepted  as 

of  the  premises  in  the  agreement  in  that  behalf  ment 

by  the  said  landlord,  to  wit,  by  one  Chatfield^ 

and  who  then   was,  the  landlord  in    the  agre 

mentioned,  upon  the  terms  in  the  agreement  ii 

behalf  mentioned,  to  wit,  the  terms  upon  which  th 

Amelia  Showier  occupied  the  same  as  aforesaid 

that  the  said  landlord,  to  wit,  the  said  ChatJUUk 

wholly  refused  to  accept  the  plaintiff  as  such  ten 

aforesaid  upon   the  same  terms,  —  whereof,  the 

Amelia  Showier,  and  also  the  defendant,  afterward 

before  the  commencement  of  the  suit,  to  wit,  oi 

had  notice ;  and  the  said  Amelia  Showier  was  tb 

quested  by  the  plaintiff  to  return  and  repay  to  bit 

said  deposit  money,  to  wit,  the  said  sum  of  SOL,  sc 

to  her  as  aforesaid,  according  to  the  agreement  ii 

behalf;  yet  the  said  Amelia  Showier  did  not  nor  w 
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then  she  was  requested  as  aforesaid,  or  at  any  other 
tuoe,  retam  or  pay  to  the  plaintiff  the  said  deposit 
Booey,  to  wity  the  said  30/.,  or  any  part  thereof,  but 
tbolly  refused  and  n^lected  so  to  do,  and  therein 
failed  and  made  default;  and  the  said  Amelia  Showier 
bad  not  at  any  time  paid  to  the  plaintiff  the  said  sum 
tf  50L  in  the  said  agreement  mentioned,  or  any  part 
dMreof,  although  she  was  afterwards,  and  before  the 
eommencement  of  this  suit,  to  wit,  on  &c«,  requested  by 
die  plaintiff  to  pay  him  the  same,  —  of  all  which  said 
Mieral  fiicts,  matters,  and  premises,  the  defendant  after- 
wdfl,  and  before  the  commencement  of  the  suit,  to 
fit,  on  &C.,  had  notice :  Breach,  that  the  defendant, 
^Regarding  the  said  agreement,  and  hb  said  promise, 
Ind  not  at  any  time  held  himself  responsible,  or  been 
mponsible,  to   the    plaintiff,  for  the  performance  by 
die  said  Amelia  Shamler  of  the  said  agreement,    or 
far  the  payment  by  her,  according  to  the  said  agree- 
nent  in  that  behalf,  of  the  said  sums  of  30/.  and  502., 
or  either  of  them,  or  any  part  thereof,  and  had  not  at 
my  time  paid  to  the  plaintiff  the  said  deposit  money, 
to  wit,  the  said  30/.,  or  any  part  thereof,  or  the  said  50/., 
or  anj  part  thereof,  although  she  was  afterwards,  and 
bebre  the  cbmmencement  of  the  suit,  to  wit,  on  &c., 
leqoested  by  the  plaintiff  so  to  do ;  and  that  the  last- 
nentbned  two  sums  of  money  were  still  wholly  un- 
ittarned  and  unpaid  to  the  plaintiff,  and  wholly  un^' 
i>^ed  and  undischarged,  contrary  to  the  form  and 
effect  of  the  said  agreement 

There  was  also  a  count  for  money  had  and  received, 
^  a  count  for  money  found  due  upon  an  account 
itited. 

The  defendant  pleaded  —  first,  non  assumpsit,  to  the 
^le  declaration  —  secondly,  to  the  first  count,  that  it 
^er  was  agreed  by  and  between  the  said  Amelia 
^'^^^nier  and  the  plaintiff,  in  manner  and  form  as  in  the 
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declaration  alleged ;  concluding  to  the  country — tbirdlji 
to  the  first  count,  that,  after  the  making  of  the 
ment  and  the  promise  of  the  defendant  in  the  first  coon 
mentioned,  and  before  any  breach  of  the  said  Hgre^^^ 
ment,  or  of  the  said  promise,  and  before  a  reasonab^^^ 
time  had   elapsed  for   procuring  the   landlord  of  t||^ 
said  house  and  premises  to  accept  the  plaintiflP  as  tenant 
thereof,  to  wit,  on  the  10th  of  October^  1845,  he  the 
plaintiff  refused  to  purchase  the  said  goodwill,  fixtorei^ 
goods,  utensils,  and  stock,  or  any  part  thereof,  or  to 
pay  for  the  same,  or  any  part  thereof,  or  to  beoooe 
tenant  of  the  said  house  and  premises,  or  to  accept  or 
take  the  same,  or  any  part  thereof;  verification. 

The  plaintiff  joined  issue  on  the  first  two  pleas,  aod 
replied  de  injurtd  to  the  last 

The  cause  was  tried  before  £r&,  J.,  at  the  sittings 
at  Westminster  after  the  last  term.  The  plaintiff  pot  in  an 
agreement,  with  two  memoranda  indorsed  thereon,  and 
bearing  three  several  agreement  stamps,  as  follows:*- 

*'  An  agreement  made  and  entered  into  this  lOtb  of 
October,  1845,  between  Miss  Amelia  ShaaHer,  of  the 
White  Bear,  Upper  Fore  Street,  Lambeth,  of  the  one 
part,  and  James  Coldham,  of  the  other  part,  as  follows: 
viz.  the  said  Amelia  Showier^  in  consideration  of  tbe 
sum  of  SO/,  paid  as  a  deposit  upon  the  execution  of  this 
agreement,  —  part  of  the  consideration  money  agreed 
to  be  paid  for  the  goodwill,  furniture,  fixtures,  el&ct% 
and  slock  in  trade,  in  manner  hereafter  mentioned,-^ 
agrees  to  sell  and  transfer  to  the  said  James  CoUhiB 
her  interest  in  the  house  and  premises  known  by  the 
sign  of  the  fV/iite  Bear,  Upper  Fore  Street,  in  the  parish 
of  Lambeth,  and  county  oi  Surrey,  at  and  for  the  sum  of 
150/.,  conditionally,  that,  if  the  said  James  Coldh(m^ 
not  accepted  as  tenant,  by  the  landlord,  upon  the  same 
terms  that  the  said  Amelia  Showier  now  occupies  the 


I 
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e  deposit  money  now  paid  shall  be  forthwith 
I  and  this  agreement  cancelled^  and  the  said 
Vunoler  hereby  further  agrees  to  sell  the  said 
I,  and  all  the  houseliold  furniture,  fixtures,  and 
lat  she  shall  have  a  right  to  sell,  in  and  upon 
premises,  at  and  for  the  sum  of  150/. ;  also  the 
^  exceeding,  in  porter,  three  butts,  ale,  six  bar- 
I  foreign  and  British  spirits,  cordials,  and  coin- 
35/.,  at  trade  prices,  in  the  usual  manner :  and 
James  Coidham  agrees  to  purchase  the  said 
I  goods,  fixtures,  utensils,  and  stock  in  trade, 
sr  before  described,  and  to  pay  for  the  same  on 
ossession,  which  shall  be  on  or  prior  to  the  20th 
\etoberj  1845:  and  the  said  Amelia  Shatder  fur- 
that  €he  will  sign  and  deliver  the  notices, 
to  the  act  of  parliament,  of  her  intention  to 
said  premises,  to  the  constable  and  overseer  of 
ishy   and  will   also  assign  good  and  sufficient 
for  carrying  on  the  trade  of  a  licensed  victualler, 
\  paid  for  the  unexpired  time  therein;  to  pay 
r  all  rent  and  taxes  due  to  the  time  of  giving 
)n  as  before  described;  and,  further,  that  the 
)elia  Showier  shall  not  be  in  any  manner  con- 
Q  carrying  on  the  trade  of  a  licensed  victualler, 
er  of  beer,  within  the  distance  of  half  a  mile  of 
nises  above  named,  during  the  time  the  same  is 
I  by  the  said  James  Coidham^  or  his  wife,  being 
:  And,  for  the  due  performance  of  this  agree- 
ach  of  the  said  parties  bindeth  himself,  his  exe- 
od  administrators,  to  the  other  of  them,  in  the 
60lf  being  the  amount  of  liquidated  damages 
oed  and  fixed  in  breach  thereof.     In  witness 
t  the  said  parties  have  hereunto  set  their  hands, 
r  aod  year  first  above  written. 

(Signed)     "  Amelia  Showier. 
less,  fV.  S.  Cafe:'  "  James  Coidham." 
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The  memoranda  indorsed  on  the  above  agreem 
were  as  follow:  — 

<<  I  hereby  undertake    that   my  daughters  '^ 

Showier^  shall  perform  all  the  covenants  and  cbnditii 

named  in  the  annexed  agreement,  and  hold  and  ocmsu 

myself  responsible  for  her.    Dated,  this  10th  day 

OctobcTj  1845. 

(Signed)    <<  James  SkawU 

«  Witness,  W.  &  Cafe.'' 

<<  I,  James  Ccldkamj  promise  to  {my  a  further  dep 
of  SOL  on  the  ISth  instant,  or  this  agreement  to  be  i 
and  Toid.  Dated,  this  10th  day  of  October^  1845.  A 
the  said  SI.  now  paid  to  be  forfeited. 

(Signed)    <<  James  CoUkm 

"  Witness,  W.  S.  Cafe.'' 

Amelia  Shaaiery  the  daughter  of  the  defendant^  m 
tenant  of  the  White  Bear  public-house,  the  licenceiib 
which  were  taken  out  in  her  name.    On  the  lOlk' 
October i  1845,  she  agreed  with  the  plaintiflP  to  sdl 
him  the  goodwill,  &&,  of  the  house,  upon  the  ler 
contained   in  the  memorandum   first  above  set  « 
After  that  memorandum  was  signed  by  both  par 
but  at  the  same  meeting,  the  memorandum  sigai 
the  defendant  was  written  at  the  back  thereof 
witness  who  proved  the  execution  stated,  howew 
the  whole  was  one  transaction. 

The  plaintiflTpaid  a  deposit  of  iL  on  signing  tfai 
ment    The  further  deposit  of  SOU  not  being  pf 
after  the  day  stipulated,  the  forfeiture  of  the  61 
sisted  upon,  and  submitted  to  by  the  plaintiff 

The  parties  met  on  the  20th  of  October  to 
the  agreement ;  but,  in  consequence  of  the  m 
ance  of  the  person  who  was  to  examine  f 
nothing  was  then  done ;  and  it  was  verbally  t 
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the  matter  shoald  stand  over  until  the  following  day. 
They  accordingly  again  met  on  the  21st,  when,  the 
liodlord  declining  to  accept  the  plaintiff  as  his  tenant, 
the  plaintiff  refused  to  complete  the  purchase,  and 
elaiined  to  have  the  deposit  returned. 

On  the  part  of  the  defendant,  it  was  insisted,  that  the 
mefflorandum  signed  by  the  defendant  was  a  mere  col- 
kteral  undertaking,  within  the  fourth  section  of  the 
itatate  of  frauds,  and  void  for  want  of  a  consideration 
expressed  on  the  face  of  it ;  and  that  the  substitution  of 
the  81st  for  the  20th  of  October^  was  a  substantial  varia- 
tion of  the  agreement  by  parol. 

The  learned  judge  overruled  the  objections,  and  a 
verdict  was  found  for  the  plaintiff  on  the  first  count, 
duoages  SO/. 

hfles,  Serjt,  on  a'  former  day  in  this  term,  obtained 
t  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirec- 
tim.  He  cited  Goss  v.  Lord  Nugent  (a),  Rippinghall  v. 
Iiojfd(b\  and  Marshall  v.  Lynn,  {c)  [Cress^welU  J^  re- 
ferred to  Stamell  v.  Robinson  (d)  and  Stead  v.  Dawber.  (^)] 
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Tdfourd^  Seijt.  (with  whom  was  BoviU)^  now  shewed 
cuse.  Taking  the  agreement  and  the  memorandum 
indorsed  thereon  together,  the  whole  of  which  formed 
«Je  entire  transaction  —  Spittle  v.  Lavender  (g)  —  there 
W  a  sufficient  consideration  for  the  defendant's  pro- 
mise. The  principle  laid  down  and  acted  upon  in  Goss 
^•LordNugentf  and  the  other  coses  cited  on  the  motion, 
tt  titogether  inapplicable  here.  The  landlord's  consent 
to  the  substitution  of  the  plaintiff  as  tenant,  having  been 


Jf.410. 
W  6  3f.j^r.l09. 


(rf)  3  A'.  C.  928.,  5  Scottf 

196. 
(«)  \0Ad.6^E.51.,2P.S^ 

D.  447. 

(g)  2  Brod.  S^  B.  452.,  5 
J.  B.  Moore,  270. 


Cujuii 


TRIXTTT  TEMM^ 

1946^        widmeU^  die  (iefeodsut   and  his  daughter  were 
prepared  tu    oimpieie  die  cootract    on   die   20d] 
Octtwer^     The  ceceatticj  oi  dieir  obtaining  such  con 
deariv  vas  aoc  diMjensed  widi.  bv  the  omission  to 
che  purcha^e-moni^  on  diaC  day. 

Btiids^  Stf ijCL.  in  support  of  the  rule.  The  memo 
Jum  :Hgned  by  die  tfefenifant  was  a  separate  and  i 
pendent  Jt^reemenL  It  contains  no  consideradon ; 
none  can  be  unpcrted  from  the  agreeinent  on  the 
of  die  Docer.  In  Saiide  t.  h/rcender^  the  defendanl 
preiiMj  ii^ed  die  contract  as  agenc  [Jllstci^,  J* 
circqm.stance  of  the  one  meniorandam  baring  been  \ 
cuced  before  the  other  was  wricteoy  makes  no  differa 
provicifd  the  whole  was  one  transaction.  (a)j  The  pit 
x^it  X}tii3sal  :o  complete  the  purchase,  enuded  Am 
Shjur^sLrr  &j  retain  die  deposit.  \ilauL^  J.  It  is  imp 
sible  :so  say  diac  the  deposit  was  forfeited,  when 
LindLord  declined  to  accept  the  plaintiff  as  his  tenant 

Tt^TDJLi^  C.  J«  It  is  per&cdy  indifferent  whether  1 
signamre  was  on  one  side  of  die  paper  or  the  ocb 
the  whole  bein^r  one  traosactibo,  the  signature  of  1 
defendant  appLes  Co  all  diot  precedes  it. 


ftr  cwruenu 


Rukdischaif 


\'£s  SiK  in  the  cue  of  a  sale  sopport  an  iTlfgition  of  if 

of  g?iwiiB  for  rewir  moneys  che  nnae  to  clever  die  goodk  J 

cmzsairtuNi   being  cnttze^  xt  is  «y  ▼•  ADnwil,9-V-4^*'^ 

inuiLiteruI   wbi-d^  the    pay-  XDmaLS.S^^A   Bat»if 

menc  prweileB..  Accompwiitfk  tjr  ^ooib  be  taken   away  viA 

fijilovs    cbe   JeliTerT  :    neither  pajmenCy  a  debt  is  cmtcd- 

fhatsk  the  tieiiTerr  iif  dhe  gXMnis  proatBe  tt»  paj  die  price  tf 

cnnce  a  ^inc  or  raise  an  impiied  mand»  is  imp&d.    IMH^ 

pmmiM  t»  par  the  price  :  aar  t.  Btakt,  7  W*  B.  T^Q* 
win   che  receipt  of  the  mMner 


SS2  TRINITY  TERM, 


TOOMER  V.  GiNGELL. 
June  9- 

A  final  order,  T^EBT,  for  goods  sold,  for  work  and  labour,  and 

under  the  money  found  due  upon  an  account  stated. 

7  &  8  net.  '  ^ 

c.  96.  #.  S^.,        Second  plea,  as  to  17^,  parcel  &C.,  that  thedefenda 

for  the  pro-      being  a  trader  within  the  statutes  in  force  relating 
insolrent  bankrupts,  but  owing  debts  amounting  in  the  whole  ; 

from  hein^       less  than  300/^  and  having  resided  for  twelve  caieodi 

taken  or  de*     months  then  last  past  within  the  London  district  of  biok 

tuned  under  ^ 

any  pioc«»      ruptcy,  before  the  commencement  of  this  suit,  to  wit,  01 

in  respect  of    the  SOth  of  October^  18+4,  duly,  and  according  to  th 

eluded  inhii  ''^"^  ^^ ^^^  Statute  in  such  case  made,  presented  i  pe 

schedule,  tition  for  protection  from  process  to  the  court  of  biik* 

^^^  ruptcy,   &c  (reciting  it) ;  that   the  said  petition  tbci 

har  ;  nich  ^^  annexed  thereto  a  full  and  true  schedule  of  tb 

oixler  being  a  debts,  &c.,  and,  amongst  others,  the  said  sum  of  1% 

JJJ^J^J^^^  parcel  &C,,  was  stated  and  described  as  a  debt  in  tk 

and  that  said  schedule ;  that  the  name  of  the  plaintiff  was  therein 

statute  con-  Jescrilied  as  a  creditor,  and  the  said  petition  and  scbedok 
lainuig  no  .  , 

provision  ^^^  ^^^^  verified  by  an  affidavit,  then  duly  sworn  to  b] 

e^^uiralent  to  the  defendant ;  that  the  said  petition  and  schedule,  vid 
ficction  of  the  ^^^  ^^*^  affidavit  annexed,  were  then  duly  filed  in  tk 
0  vS:  t>  Hcu  said  court ;  that  such  proceedings  were  thereupon  hd 
e.  !!(>.  5n  the  said  court  of  bankruptcy,  that,  afterwards,  to  wit 

on  &c^  C  Fantj  £sq.,  then  being  one  of  the  conmi^ 
sioners  of  the  said  court  of  bankruptcy,  duly  aulboiiM< 
in  that  behait^  by  his  order  in  writing,  under  his  hlBQ 
made  in  the  matter  of  the  said  petition,  according  to  tb 
form  of  the  said  statutes, — ^after  reciting  that  thedefendtf 
had  presented  hi$  petition  for  protection  from  procetft 
the  said  court,  and  that  the  said  petition  had  been  did 
filed  in  court,  and  that  the  defendant  had  duly  appeaR 
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and  been  examined  touching  his  debts,  estate,  and  efTects, 
wd  that  it  appeared  to  the  said  commissioner  that  the 
defendant,  by  virtue  of  the  statutes  in  that  case  made 
wd  provided,  was  entitled  to  the  protection  of  his  person 
from  being  taken  or  detained  under  any  process  what* 
ever,  in  respect  of  the  several  debts  and  claims  therein- 
after mentioned,  —  a  final  order  was  thereby  made,  to 
frtded  the  person  of  the  defendant  from  being  taken  or 
detained  under  any  process  whatever,  in  respect  of  the 
Kferal  debts  and  sums  of  money  due  or  claimed  to  be 
(heftom  the  defendant  to  the  several  persons  named  in 
Ini  schedule  as  creditors,  &c. ;  and  that  the  said  sum  of 
1%  parcel  &c.,  and  every  part  thereof,  accrued  due  to 
the  plaintiff  before  the  filing  of  the  said  petition  —  veri- 
intion. 

To  this  plea,  the  plaintiff  demurred  generally.  The 
poiot  stated  in  the  margin  was — that  the  plea  afforded 
BOinswer  to  the  action,  the  order  therein  set  forth  only 
piotecting  the  person  of  the  defendant  from  arrest  or 
Attention  for  the  debts  therein  specified,  and  being  no 
hir  to  an  action  for  the  recovery  of  them. 


1846. 

TOOSIER 

V. 
GlNOBLL. 


Charmell^  Serjt.,  in  support  of  the  demurrer.  The 
pici  is  founded  upon  the  statute  7  &  8  Vict.  c.  96.  The 
Sm  section  recites  that  it  is  expedient  to  amend  the  biji^ 
^.c.  116.  The  second  section  gives  the  form  of  peti- 
"Oo  for  protection  from  process  (a).  The  third  section 
provides  for  the  notice  to  be  given  by  the  commissioner 
rfthe  filing  of  the  petition.  The  fourth  section  vests 
4e properly  of  the  petitioner  in  the  assignee  or  assignees. 


June  5. 


^  (o)  The  form  in  the  schedule 
» afcnt  as  to  the  protection 
•^ tlie jjcTson  from  process:  it 
■*'d7«ates(besides  the  formal 
■J^)  that  the  petitioner  "is 
•""JW  that  his  estate  should 
«  •dffiiniBtered  under  the  pro- 


tection and  direction  of  the 
court ;  "  and  prays  "  such  re- 
lief in  the  premises  as  by  the 
statutes  now  in  force  for  the 
relief  of  insolvent  debtors,  may 
be  adjudged  by  the  court." 
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The  sixth  section  states  who  may  petition,  and  provide 
that  ^*  every  such  petitioner  to  whom  an  interim  ord«i 
for  protection  shall  have  been  given,  shall  not  only  *^ 
protected  from  process,  as  provided  by  the  said  reci^ 
act  (a),  but  also  from  being  detained  in  prison  in  e^ 
cution  upon  any  judgment  obtained  in  any  action  for    ^ 
recovery  of  any  debt  mentioned  in  his  schedule ; "  ^tj 
being  in  execution,  may  be  discharged  by  order  of  tj 
commissioner.   By  the  twenty-second  section  it  is  enacte 
**  that  the  final  order  to  be  made  under  the  provisimu 
of  the  said  act,  as  amended  by  this  act,  shall  prated  tie 
person  of  the  'petitioner  from  being  taken  or  detained  mier 
any  process  whatever  in  the  cases  thereinafter  mentioiie4 
that  is  to  say,  from  all  process  in  respect  of  the  sevend 
debts  and  sums  of  money  due,  or  claimed  to  be  dae,  tt 
the  time  of  filing  the  petition,  from  such  petitioner  to 
the  several  persons  named  in  his  schedule  as  creditors, 
or  as  claiming  to  be  creditors,  for  the  same  respectivdji 
or  for  which  such  person  shall  have  given  credit  to  sndi 
petitioner  before  the  time  of  filing  such  petition,  and 
which  were  not  then  payable,  or  in  respect  of  the  daiins 
of  any  other  persons  not  known  to  such  petitioner  at  tk  . 
time  of  making  the  final  order,  who  may  be  indorsees,  of 
holders,  of  any  negotiable  securities  set  forth  in  sodi 
schedule :  ^  and  it  provides  /or  the  form  of  such  fiov 


(a)  Section  1.,  which  pro- 
vides, that,  a  petition  being 
filed,  ''  it  shall  be  lawful  for  the 
judge  or  commissioner  of  the 
court  of  bankruptcy  to  whom, 
by  any  order  of  the  court,  as 
herein-after  provided,  the  same 
shall  be  referred,  or  for  the 
commissioner  in  the  county  to 
whom  the  petition  shall  be  pre- 
sented, to  give,  upon  the  filing 
of  such  petition,  a  protection  to 
the  petitioner  fnnn  all  proce9s 


whatever,  either  against  !■> 
person  or  his  property  of  c^ 
description,  whidi  profeectiOB 
shall  continue  in  force,  and  tB 
process  be  stayed,  until  the  ip* 
pearance  of  the  petitiooer  iB 
court  as  herein -after  profidei 
The  jurisdiction,  except  wid** 
in  twenty  miles  of  Drnda^  '^ 
from  the  15th  of  SeptaAety 
1847»  transferred  to  the  judgci 
of  the  new  county  courti,  ^ 
the  10  &  11  Ftc<.  0.102. 
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^>rder,  which  differs  from  that  given  by  the  commissioner 

^nder  the  5  &  6  Vict.  c.  16.  in  that  it  only  professes  to 

t^Mect  the  perAm  of  the  petitioner  from  being  taken  or 

detained  under  any  process  in  respect  of  the  debts  due 

c>T  daimed  at  the  time  of  filing  his  petition ;  and  does 

net  proceed  to  direct  a  distribution  of  his  estate  and  effects 

SMDongst  his  creditors.     In  Cook  v.  Henson  (a),  this  court 

b<ld  a  plea —  that,  before  the  commencement  of  the  suit, 

m  petition  for  the  defendant's  protection  from  process 

'Was  duly,  and  according  to  the  form  of  the  statute  in 

rach  case  made,  presented  by  him  to  the  court  of  bank- 

mptcj;  that,  afterwards,  and  before  action  brought,*  a 

final  order  for  protection  and  distribution  was  made  in 

the  matter  of  the  petition,  by  J.  J5.,  a  commissioner  of 

the  laid  court,  duly  authorized  in  that  behalf;  and  that 

the  causes  of  action  in  the  declaration  were  contracted 

before  the  date  of  filing  the  petition  —  was  a  sufficient 

plea  in  bar,  within  the  5  &  6  Vict.  c.  1 16.  s.  10.     This, 

Wvever,  is  not  a  plea  under  that  section,  the  order  here 

bong  for  protection  only.     [TindaZ,  C.  J.    This  clearly 

iinot  a  good  plea  at  common  law :  and,  unless  autho- 

riied  by  some  statutory  provision,  it  is  no  plea  at  all.] 


1846. 

TOOMBR 

V, 
GiNOELL. 


Taijburd^  Serjt,  contra.  Taking  the  two  statutes 
^gether,  this  plea  affords  a  good  answer.  ^Maulej  J. 
Tbe  tenth  section  of  the  5  Si  6  Vict,  c.  116.  makes  a 
pka  setting  up  a  final  order  for  protection  and  distribu" 
tea  sufficient  plea  in  bar:  but  there  is  no  section  in 
•be  7  &  8  Vict.  c.  96.  that  makes  a  final  order  for  pro^ 
^im  of  the  person  of  the  petitioner  Jiom  being  taken  or 
detained  under  any  process^  pleadable  in  bar.]  The 
^bole  scope  of  the  act  points  at  a  general  distribution  of 
k  pelitiooer's  estate  amongst  his  creditors,  to  the  ex-> 


(a)  Ante,  Vol.  I.  p.  908. 
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elusion  of  preference  in  faTour  of  one.  [Maidej  J. 
may  have  been  the  intention  of  the  last  act,  that, 
the  assignee  does  not  take  steps  to  possess  hii 
of  after-acquired  property  of  the  insolvent,  a  credi 
may.]  That  construction  would  make  the  insolr 
liable  for  costs.  The  ninth  section  of  the  5  &  6  ^  ^ 
r.  116.  makes  an  order  of  the  commissioner,  or  of  ^ 
court  of  Review,  necessary  before  the  assignee  can  tj^^. 
possession  of  after-acquired  property :  and  the  seveviit 
fourth  section  of  the  7  &  8  Vict.  c.  96.  enacts  *^ 
nothing  herein  contained  shall  be  construed  to  re] 
affect,  or  in  any  manner  alter,  the  provisions  of  the 
recited  act,  except  so  far  as  herein  above  express! 
provided,  or  except  so  far  as  the  provisions  of  the 
recited  act  may  be  inconsistent  witli,  or  at  variance  wil 
the  provisions  of  this  act."  \^Maule^  J.  That  is  not 
very  operative  section.  It  may  have  been  the  intenti^' 
of  the  7  &  8  Vict.  c.  96.  to  take  away  the  entire  defe»C3i 
given  under  the  former  act,  and  to  give  protectioD  ^ 
the  person  of  the  insolvent  only,  leaving  his  aft^r* 
acquired  property  still  subject  to  his  debts.] 


The  court  suggested,  that,  as  the  point  was  of  con- 
siderable importance,  the  argument  should  be  adjoomei^ 
in  order  to  enable  the  learned  serjeant  to  examine  tlie 
statutes  more  minutely. 

Talfourdj  Serjt,  now  said,  that  having  carefully 
looked  at  the  statute  7  &  8  Vict.  c.  96.,  he  couM  find 
nothing  therein  to  warrant  him  in  asking  the  court  to 
hold  the  plea  good ;  and  that  he  conceived  the  twenty- 
second  section,  which  makes  the  final  order  a  protectioo 
of  the  person  only  of  the  petitioner  from  being  takeo  or 
detained  under  any  process,  to  be  conclusive  of  the 
question* 
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Jis,  J.    It  certainly  seems  to  me  that  the  iiUen-        ]  846. 

the  legislature  was,  to  restrict  the  protection  of       

il  order  to  the  person  of  the  petitioner.  Toomer 

V. 
GiNGELL, 

rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 


Evans  v.  Watson  and  Another. 

June  11. 
was  an  action  brought  to  recover  the  sum  of  in  an  action 

^I5s.  alleged  to  be  due  from  the  defendants  for  breach  of 

a  charter^ 

aintiff  on  a  charterparty  by  which  the  defend-  party,  the 

iged  to  load  a  vessel  called  the  General  Wilt'  trial  having 
Ichaboe^  with  a  cargo  of  guano.     The  cause       ^^t^h 

'  trial  at  the  last  summer  assizes  at  Liverpool^  instance  of  the 

postponed,  at  the  instance  of  the  defendants,  on  defendant*, 

ind  of  the  absence  of  four  or  five  witnesses,  detained  the 

Btimony  was  sworn  to  be  material,  and  whom  it  captain  of  the 

losed  to  call  for  the  purpose  of  proving  mis-  ^^^  *"     ^* 

^    y  '  °  country  for  a 

on  the  part  of  the  captain  of  the  vessel.     On  period  of  300 

of  March^  1846,  the  defendants  obtained  an  ^^^y**  having 

been  advised 
Stay  the  proceedings  on  payment  of  debt  and  |,y  counsel 

or  before  the  18th  of  April.     Upon  the  taxa-  that  he  could 

Mts,  the  plaintiff  claimed  a  sum  of  150/.  45.  2d.  "ot  safely  exa* 

,  .  ni>ne  him 

stence  money  paid  to  the  captain,  who  had,  under  the 

e  advice  of  counsel,  been  detained  in  England  ^  ^*  ^'  ^'  ^^o 
5tb  of  Mfly,  1845,  in  order  to  give  evidence  having  inti- 
plaintiff.      The  master  allowed   97/.  145.  2^?.,  mated  an 
the  rate  of  75.  per  day  for  300  days,  deducting  J^^if^^JJ^^^g 
r  7il  55.  10(/.,  which  had   been  allowed  to  the  to  impugn 

nnnir  that  period  as  a  witness  in  another  cause,  his  conduct : 
®  *  —  Held,tliat, 

upon  taxation 
le  plaintiff  was  entitled  to  subsistence  money  for  the  witness^  during 
ptriod  of  hu  detention. 

Y  4 
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Bi/lesj  Serjt.,  on  a  former  day,  obtained  a  rule  rm 
for  a  review  of  the  taxation.  He  submitted  that  tb 
captain  ought  to  have  been  examined  upon  interroga 
tories  under  the  1  fK  4.  c.  22.,  instead  of  being  detainee 
so  long  for  the  purpose  of  giving  his  evidence  vivd  voce 
and  he  cited  fVhite  v.  Brazier,  (a) 


Channell,  Serjt.,  shewed  cause.  The  master  ha 
exercised  a  sound  discretion  in  allowing  subsisteno 
money  for  the  witness  in  question.  Such  an  allowano 
was  sanctioned  by  the  court  in  Lonergan  v.  The  BojfQ 
Exchange  Assurance  Company  {b),  and  Mount  v.  Larkinu{c 
In  Wliite  V.  Brazier^  also,  the  master  allowed  subsisteno 
money  for  the  captain  of  a  vessel  detained  here  as  i 
witness  from  August  to  November :  and  the  like  wai 
allowed,  in  the  case  of  a  master  mariner,  in  Berry  w 
Pratt  {d)j  from  the  service  of  the  writ  until  the  trial 
the  court  observing,  that,  unless  detained  for  the  poi^ 
pose  of  giving  evidence,  the  witness  might  again  hart 
gone  to  sea,  and  then  the  parties  might  have  been  poc 
to  a  far  greater  expense  by  the  postponement  of  the 
trial  on  account  of  his  absence,  {e) 

Bylesy  Serjt,  in  support  of  the  rule.  It  is  not  denied 
that  the  captain  was  a  material  witness,  and  that  the 
plaintiff  may  have  acted  wisely  in  detaining  him  berCi 
But  the  question  is,  whether  it  is  reasonable  that  Mf 
defendants  should  be  charged  for  his  detention  for  so 
great  a  length  of  time.  Lonergan  v.  The  Royal  B*' 
change  Assurance  Company^  Berry  v.  Pratt^  and  Monad  v» 
JLarhinSy  occurred  before  the  passing  of  the  I  Jf*^ 
c,  22.      In  Temperley  v.  Scott  (g\   subsistence  money 


(a)  pDowl  P.  C,  499. 

(6)  7  Bingh,  725.,  5  M.  Si 
P.  447.  805.,  1  Dowl.  P.  C. 
223. 

(c)  8  Bingh.  1 95.,  1  M.  8f 
Scott,  357.,  1  Dowl.  P.  C.  262. 


(d)  I  B.  S^C.  276. 

(e)  See  Vice  v.  Lady  ArM^ 
Moo(L  S^  M.  96.,  3  Carr.  i^f' 

(g)  8  Bingh,  392.,  1  M-  * 
Scott,  601. 
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1846.  Malxe,  J.     I  also  think  the  allowance  of  subsistet 

money  to  the  witness  in  this  case  was  properly  mai 
It  cannot  be  laid  down  as  a  general  rule,  that,  in  4 
Watw.  cases  where  a  witness  may  be  examined  on  bterrog: 
tones  the  party  for  whom  he  is  to  be  called,  may  at  bj 
option  detain  him  for  examination  viva  voce,  {a)  But  stil 
he  must  be  allowed  a  reasonable  exercise  of  discretioo; 
and,  where  the  matter  b  doubtful,  I  think  the  party  (fe- 
taining  him  should  ha^e  the  benefit  of  the  doubt  Ii 
the  present  case*  I  think  the  plaintiff  would  bare  acted 
most  unwisely  if  he  had  not  detained  the  captain,  after 
the  intimation  given  of  the  defendants'  intention  to  im* 
pugn  his  conduct.  The  witness  was  a  most  iroportiBt 
witness,  necessarily  kept  for  a  reasonable  time,  part  of 
it,  indeed,  at  the  instance  of  the  defendants  themselveSi 
I  therefore  do  not  see  any  fair  objection  to  the  allowanoe 
which  the  master  has  made. 

Crssswxll,  J.  I  am  of  the  same  opinion.  In  Btng 
T.  Pratt  (&},  subsistence  money  was  allowed  for  neailf 
as  long  a  period  as  allowed  here.  But  for  the  statute 
1  ff'i  4.  c.  !^,  the  allowance  here  would  hare  beea 
quite  of  course.  That,  however,  is  an  enabling  statute; 
and  I  think  it  would  operate  very  injuriously  if  it  weie 
to  receive  the  rigorous  construction  that  has  been  con* 
tended  for  by  my  brother  Bifies. 

Rule  discharged,  with  oost& 

(a)  And   see    Patterson   t.      Anon,  (but  iS.  C.)  iD.SjR' 
Evans,  1  ChitL  Rfp.  ^9.  424. 

(6)  \B.S^  C. 276.;  and  see 
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V. 
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consideration  of  the  said  promise  of  the  plaintiffi,  c 
not  otherwise ;  but  that  the  said  quantities  of  wool, 
the  time  when  they  were  so  offered  and  tendered 
delivery  by  the  plaintiffs  as  in  the  said  first  count  m 
tioned,  were  not  equal  in  quality  and  description  to  ( 
said  sample,  but,  on  the  contrary  thereof,  the  sai 
were  of  a  very  inferior  and  bad  and  indifferent  quaff 
and  description,  and  of  much  less  value,  and  of  no  m 
or  value  to  the  defendant;  whereupon  and  wherefix 
the  defendant  then  refused  to  accept  the  said  wod,  o 
pay  for  the  same ;  as  he  lawfully  might,  &c.— -verifica 
tion. 

To  this  plea  the  plaintiffs  demurred  specially,  on  tb 
ground,  amongst  others,  that  it  amounted  to  non  m 
sumpsit. 

Datdingi  Serjt.,  in  support  of  the  demurrer.  Tk 
declaration  alleges  an  absolute  contract  on  the  part  c 
the  defendant,  to  receive  the  wool,  without  any  conditioi 
as  to  quality,  or  any  specific  description.  The  pleaalkge 
that  the  contract  was  for  a  sale  of  wool,  with  a  warrant 
that  the  bulk  was  equal  to  sample :  that  introduces 
qualification  into  the  contract,  and  amounts  to  a  mei 
denial  of  the  contract  declared  on :  Morgan  v  Pebrer{J\ 
Nash  V.  Breeze  ffi) ;  Heath  v.  Dwant.  (r) 

Channellj  Seijt.,  contrd.  Had  this  been  pleaded  t 
a  count  in  indebitatus  assumpsit  for  goods  sold  an 
delivered,  or  goods  bargained  and  sold,  the  plea  wool) 
undoubtedly  have  been  open  to  the  objection  suggestec 
But  the  difficulty  here  arises  from  the  new  rules,  whic 
provide  that  the  plea  of  non  assumpsit  shall  operat 
only  as   a   denial    in   fact  of  the  express  contract  c 


(a)  3  N.  C.  457.,  4  Scott, 
230. 


(6)  11  M.SfW.  352. 
(c)  12  M.  ^  W.  438. 
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Goods  8ei2e(l  C\^  the  7th  of  March  last,  a  writ  of  Ji,  fa.  issued  oi 

^d  ^  ^  n^\  ^^  ^®  court  of  Exchequer  J  at  the  suit  of  the  di 

against  A,,  fendant  Todd^  against  one  Charles  Maggi,  indorsed  U 

out  of  the  levy  20/.  2s.  7d.y  &c.,  and  a  warrant  was  granted  thc» 

chequer,  were  tipon  by  the  other  defendants,  as  sheriff  of  Middlesex, 

claimed  by  The  officer  entered  residence  of  Maggi  to  make  a  seizure. 

fhe  ^rre^'r™.  ^^^  plaintiff,  a  lodger,  having  claimed  part  of  thegoodj, 

stored  upon  the  officer,  on  the  12th,  took  out  a  summons  under  tbc 

the  estab-  interpleader  act.     The  summons  was  attended  on  the 

herriffht  l*th,  by  the  attorneys  for  the  claimant,  the  execution- 

upon  an  issue  creditor^  and  the  sheriff,  when  the  following  order  wai 

instance,  "  Upon  hearing,  &c.,  I  do  order,  that,  upon  pay- 
under  the  ment  of  the  sum  of  30/.  into  court  by  the  said  claimant, 
act.  B.  within  a  week  from  this  date,  or  upon  her  giving,  widiin 
afterwards  the  same  time,  security,  to  the  satisfaction  of  one  of  the 

brought  masters,  for  the  payment  of  the  same  amount  by  the 

trespass  ^  \  .        ,  "^      - 

against  the       said  claimant  according  to  the  directions  of  any  rule  oi 

8heriff(a),/or  court  or  judge's  order  to  be  made  herein,  and  upon 
enterina  her  P^y"^ent  to  the  said  sheriff  of  the  possession  monqf 
Jiouse,  on  the    from  this  date,  the  said  sheriff  do  withdraw  from  the 

occasion  of  possession  of  the  goods  and  chattels  seized  by  kim 
the  seizure :  ,        ,  .      «  1,    l 

—  This  court  t^^^der  the  writ  ofjf.  Ja»  issued  herein :  And  I  do  further 

refused  to        order,  that,  unless  such  payment  shall  be  made,  or  sttch 

stay  the  pro- 

ceeidings  — 

holding  the  relief  and  protection  afforded  to  the  sheriff  by  tlie  1  &  2  JT.  4.  c  58. 

*.  6.  to  be  confined  to  disputed  claims  to  the  goods  seized,  or  to  their  proceeds. 

And,  seinblCf  that,  if  the  proceeding  in  this  court  were  a  violation  of  the  int''" 
pleader  order,  the  application  for  relief  should  have  been  made  to  the  court » 
which  the  interpleader  took  place. 

(a)  The  execution-creditor  was  made  a  co-defendant ;  «!** 
what  ground^  it  does  not  appear. 
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costs  of  and  occasioned  by  the  interpleader  applicat 
and  also  the  costs  of  the  said  Maty  HoUier  of,  and 
casioned  by,  and  incident  to,  the  issue  by  the  said  oi 
directed  to  be  tried,  and  the  costs  of  this  applicatioi 
be  taxed,  including  1/.  lOs.  paid  by  the  said  claiman 
the  sheriff  of  Middlesex  for  possession  money,  the 
issue  having  been  tried,  and  a  verdict  found  for 
plaintiff  therein." 

The  costs  of  Mary  HoUier  were  aftenvards  taxei 
S5U  6s.  2d.y  and  duly  demanded  of  Todd;  but, 
reason  of  his  extreme  poverty,  she  was  unable  to  ob 
them. 

The  present  action  was  brought  by  Mmy  Hot 
against  the  sheriff  of  Middlesex  and  Todd^  the  exc 
tion-creditor,  for  the  alleged  trespass  in  breaking  i 
entering  the  rooms  in  her  occupation,  and  seizing! 
goods,  under  colour  of  the  writ  against  Maggi. 


Channelly  Serjt.,  on  behalf  of  the  sheriff,  on  a  (bra 
day  in  this  term,  obtained  a  rule  nisi  to  stay  the  pi 
ceedings,  as  being  an  evasion  of  the  interpleader  order 


ByleSf  Serjt.,  now  shewed  cause.  The  statute  1 
2  W.  4.  c.  58.  s.  6.  authorises  the  court  or  a  judge* 
stay  the  proceedings  in  any  action  brought  by  a  claio 
ant  in  respect  of  goods  seized  by  the  sheriff;  hot 
relates  solely  and  entirely  to  the  seizure  of  the  gooi 
Here,  the  claimant  has  succeeded,  under  the  intei 
pleader  rule,  in  establishing  her  right  to  the  good 
But,  besides  seizing  her  goods,  the  sheriff  broke  an 
entered  her  dwelling-house :  this  was  a  distinct  and  sul 
stantive  act  of  trespass,  in  respect  of  which  she  btf 
clear  right  of  action.  The  court  has  no  power  to  inte 
pose :  and  if  it  had,  this  is  not  a  case  in  which  it  wool 
be  disposed  to  exercise  it.  Besides,  it  may  well  I 
doubted  whether  the  application  should  not  have  be 
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made  to  the  court  of  Exchequer,  where  the  original 
action  was  brought,  and  in  which  the  interpleader  issue 
was  tried. 

Sir  T.  WUdCi  and  Channellf  Serjts.,  in  support  of  the 
rale.  The  intention  of  the  statute  1  &  2  fT.  4.  r.  58. 
vas,  to  afford  substantial  protection  to  public  officers  in 
die  execution  of  their  duties.  The  sixth  section  re- 
dtts,  that  **  difficulties  sometimes  arise  in  the  execution 
tf  process  against  goods  and  chattels,  issued  by,  or 
vder  the  authority  of,  the  courts,  by  reason  of  claims 
Bade  to  such  goods  and  chattels  by  assignees  of  bank- 
rapes  and  other  persons,  not  being  parties  against  whom 
idi  process  has  issued,  whereby  sheriffs  and  other 
Aers  are  exposed  to  the  hazard  and  expense  of  ac- 
tioQs,  and  it  is  reasonable  to  afford  relief  and  protection 
bsQch  cases  to  such  sheriffs  and  other  officers;"  and 
enacts,  that,  *^  when  any  such  claim  shall  be  made  on 
ttf  goods  or  chattels  taken,  or  intended  to  be  taken,  in 
€ttCQtion  under  any  such  process,  or  to  the  proceeds 
<^nliie  thereof,  it  shall  and  may  be  lawful  to  and  for 
dtt  court  from  which  such  process  issued  (a),  upon 
application  of  such  sheriff  or  other  officer,  made  before 
Rafter  the  return  of  such  process,  and  as  Well  before 
<iiiier  any  action  brought  against  such  sheriff  or  other 
<fter,  to  call  before  them,  by  rule  of  court,  as  well  the 
pMty  issuing  such  process  as  the  party  making  such 
dnn,  and  thereupon  to  exercise,  for  the  adjustment  of 
^  daims,  and  the  relief  and  protection  of  the  sheriff 
^olber  officer,  all  or  any  of  the  powers  or  authorities 
Wrabbefore  contained,  and  make  such  rules  and  deci- 
as  shall  appear  to  be  just,  according  to  the  circum- 
of  the  case;''  and  that  ^Uhe  costs  of  all  such 
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proceedings  shall  be  in  the  discretion  of  the  conr 
The  sheriff  having  in  this  case,  in  the  execution  of  t 
process  of  this  court,  seized  certain  goods,  a  thi 
party  lays  claim  to  them ;  whereupon  the  sheriff  obtai 
an  order  under  the  statute,  under  which  the  goods  ai 
upon  terms,  restored  to  the  claimant,  and  an  iss 
is  directed,  and  eventually  the  claimant's  right  is  est 
blished.  She  now  brings  an  action  for  an  alleged  tn 
pass  incidental  to  the  seizure  of  the  goods  under  tl 
execution.  This  is  precisely  one  of  the  diflBculties  again 
which  the  statute  intended  to  protect  the  sheriff.  Wb 
the  claimant  appeared  before  the  judge  to  support  h 
claim  to  the  goods,  if  she  had  intended  to  reserve  i 
herself  a  right  of  action  against  the  sheriff  for  the  tm 
pass  committed  in  making  the  seizure,  she  should  hav 
asked  the  judge  to  make  a  special  order  to  that  dhti 
iCresswelly  J.  Could  the  judge  compel  the  execution* 
creditor  to  be  defendant  in  an  action  of  trespass  fat 
breaking  and  entering  the  rooms  ?]  Probably  not  Tke 
interpleader  order,  however,  has  defined  the  rights  of 
the  parties ;  and  it  is  as  much  an  abuse  of  the  proeeff 
oF  the  court  to  proceed  in  this  way,  as  it  would  be,  after 
a  rule  for  staying  the  proceedings  in  an  action  in  one 
court,  to  bring  a  fresh  action  in  another.  [Cre«wrf4i 
Suppose  the  sheriff,  under  colour  of  an  execotic* 
against  the  goods  of  A.,  enters  the  house  of  A,  tai 
there  seizes  goods  belonging  to  C,  would  the  sheri^l? 
an  interpleader  rule,  obtained  in  respect  of  C's  claim  lo 
the  goods,  deprive  B.  of  his  right  to  complain  of  As 
trespass  done  to  him  ?]  Probably  not.  But  hcrctbs 
action  is  brought  by  the  party  claiming  the  goods,  and 
not,  as  in  the  case  supposed,  by  a  third  person.  Th 
sheriff  has  acted  bon&Jide^  and  the  act  complained  of  is 
inseparably  connected  with  the  duty  he  had  to  perfono* 
If  the  sheriff  is  not  protected  under  circumstances  like 
the  present,  the  provisions  of  the  statute  will  in  mosl 
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ings.  The  statute,  as  it  seems  to  me,  only  intended  I 
provide  for  cases  of  daily  occurrence^  claims  set  up  I: 
third  persons  to  goods  taken  in  execution.  The  cas 
however,  of  the  sheriff  entering  the  wrong  house  —  an 
this  is  the  same  as  if  it  had  been  the  separate  house  < 
the  plaintiff;  being  her  domus  manstonalis  (a)  —  ism 
one  of  very  frequent  occurrence  ;  and  I  cannot  think  it 
one  to  which  the  statute  ever  meant  to  apply  a  remedy 
I  therefore  think  this  rule  must  be  discharged. 


CoLTMAN,  J.     It  appears  to  me  also  that  the  sheri: 
is  not  entitled  to  the  relief  he  seeks.     I  do  not  see  tba 
in  bringing  this  action,  the  plaintiff  has  been  guilty  i 
any   violation  of  the  order  of  my  brother  Cresswel 
The  court  of  Exchequer  is  the  proper  tribunal  to  vio 
dicate  its  own,  if  any  contempt  of  its  rule  or  order  hm 
been  committed.     That  which  the  interpleader  act  was 
intended  to  remedy,  was,  the  inconvenience  to  which 
sheriffs  and  others  were  sometimes  put,  by  claims  being 
set  up  by  strangers  to  goods  seized  in  execution ;  it 
never  was  intended  to  relieve  them    from  the  coofle- 
quences  of  improperly  entering  the  house  of  one  man 
to  seize  the  goods  of  another.     Whether  the  circum- 
stances will  afford  the  sheriff  a  defence,  it  is  not  nece»* 
sary  to  discuss. 

Maule,  J.  I  also  think  this  rule  must  be  dis- 
charged. In  the  first  place,  it  appears  to  me  that  tbif 
court  has  no  jurisdiction  in  the  matter  under  the  inte^ 
pleader  act  There  is  no  doubt,  under  the  terms  of  tte 
act,  where  an  action  is  brought,  and  a  third  party  sets 
up  a  claim,  the  defendant  having  no  interest  in  the 
subject-matter,  the  application  must  be  made  to  the 
court  in  which  the  action  is  brought.     So,  in  the  case 


(a)  See  Sheers  v.  Brooks,  2  H.  Blac  120. 
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extending  to  the  common  law  courts  a  jurisdiction  lb 
had  been  found  convenient  in  courts  of  equity,  that  is,- 
where  a  man  is  willing  to  do  or  omit  what  he  is  calli 
upon  to  do,  by  one  party,  and  to  omit,  by  another,  ai 
confesses  his  liability  to  one  or  other  of  them,  —  to  i 
lieve  him  from  the  hardship  of  disputing  with  both,  ai 
allow  the  parties  really  interested  to  contest  the  matt 
between  themselves.  The  sheriff  is  in  a  position  anal 
gous  to  that  of  such  a  defendant.  The  executio 
creditor  requires  him  to  execute  the  process  of  d 
court  against  the  goods  of  his  debtor :  having  sein 
certain  goods  which  he  believes  to  be  the  goods  of  tl 
debtor,  the  sheriff  is  met  by  the  claim  of  a  third  part 
who  insists  that  the  goods  are  his,  and  that  he  will  ho 
the  sheriff  responsible  for  seizing  them.  That  is^  j 
effect,  the  recital  of  the  1  &  2  fV.  4.  c.  58.  5. 6. ;  and  tl 
enactment  limits  it  to  the  case  of  any  claim  **  made  oi 
any  goods  or  chattels  taken,  or  intended  to  be  taken,  n 
execution  under  any  such  process,  or  to  the  proceeds  oi 
value  thereof/'  In  a  subsequent  part  of  the  clause^  it 
is  true,  power  is  given  to  the  court  to  make  ^^audi 
rules  and  decisions  as  shall  appear  to  be  just,  acoordiBj 
to  the  circumstances  of  the  case;''  but  that  means  ao* 
cording  to  the  circumstances  of  the  casein  whickthiad 
confers  the  jurisdiction.  To  exteud  those  words  to  ctsci 
in  which  jurisdiction  is  not  previously  given,  would  be 
to  give  them  too  large  a  latitude :  it  would  be  nuikiog 
the  superstructure  much  wider  than  the  foundatioo.  b 
is  quite  clear  that  an  action  for  breaking  and  enteriDg 
the  house  of  a  third  party,  in  the  execution  of  prooetfi 
is  no  more  within  the  contemplation  of  this  act  than>n 
assault  and  battery  of  the  party  would  be.  It  cannot 
be  said  that  the  damages  in  such  an  action  are  soflie* 
thing  as  to  which  the  sheriff  doubts  who  is  entitled  to 

• 

them.  He  is  here  charged  as  a  wrongdoer :  there  ^ 
nothing  to  interplead  about;  nobody  but  himself  is  io' 
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terested  in  the  result,  or  liable  for  the  consequeuces. 
It  is  coDcedecI,  that,  if  the  breaking  and  entering  the 
boose  had  been  the  sole  cause  of  complaint,  the  inter- 
pleader act  would  have  been  out  of  the  question.  It 
would  be  somewhat  singular  if  the  situation  of  the  plain- 
tiff should  be  prejudiced  by  the  circumstance  of  her 
lariog  sustained  an  accumulation  of  wrongs. 
^  In  every  view,  therefore,  I  think  the  rule  is  answered. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  in- 
tention of  the  legislature,  as  it  seems  to  me,  was,  to 
tibrd  relief  to  the  sheriff  only  in  cases  where  claim  is 
Bade  to  goods  seized  under  process,  and  not  where 
coopeosation  b  sought  for  a  trespass.  In  the  case  of 
goods,  the  claimant,  if  his  claim  be  well  founded,  is  com- 
(Kosated  for  their  seizure,  by  having  them  restored  to 
kin:  but,  for  a  trespass  in  breaking  and  entering  his 
bome^  it  is  only  by  recovering  damages  that  he  can  be 
coopensated.  A  judge  before  whom  the  parties  appear 
inder  an  interpleader  summons,  has  no  power  to  make 
ibe  execution-creditor  take  upon  himself  any  responsi- 
bilitj  for  breaking  and  entering  the  claimant's  house. 
tht  mischief  recited  and  intended  by  the  act  to  be 
Roedied,  is  confined  to  the  difficulty  in  ascertaining 
die  true  ownership  of  the  goods ;  and  it  is  to  that  alone 
Att  the  order  is  confined.  The  protection  of  the  sheriff 
>  not  to  be  extended  beyond  relief  from  the  difficulties 
noted.  The  earlier  sections  of  the  1  &  2  fF.  4.  c.  58. 
^  the  class  of  cases  to  which  the  act  was  intended  to 
^y:  in  s.  1.  the  only  actions  mentioned  are,  assump- 
^debt,  detinue,  and  trover — all  shewing  that  disputes 
nkting  to  goods  alone  are  contemplated,  where  the  de- 
Want  is  a  mere  stakeholder,  claiming  no  interest  him- 
^  If  any  thing  beyond  a  claim  to  goods,  or  their 
Proceeds,  is  involved,  the  act  does  not  apply.     In  Laio- 
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rence  v.  Matthews  (a),  the  declaration  containing 
in  case  as  well  as  a  count  in  trover,  Coleridge^ 
that  no  relief  could  be  afforded  under  the  act. 

Rule  discharged,  wil 
(a)  5  Dowl  P.  a  149- 


June  12. 


Wright  v.  Burroughes,  Berkeley,  and  L 


A  pauper         ^T^HIS  was  an   action  of  trespass  for  break! 

nlaintiffhav-  entering  the  plaintiff's  bouse,  and  seizing! 

rying  away  his  goods.  The  defendants  pleaded 
pleas,  upon  some  of  which  issues  were  joined, 
of  trial  had  been  given  for  the  last  summer  ass 
Surrey^  but,  in  consequence  of  the  absence  of  wi 
the  record  was  withdrawn.  To  the  rejoinder 
replication  to  one  of  the  pleas  pleaded  by  Bw 
and  Berkeley^  there  was  a  demurrer,  and,  after 
murrer  had  been  set  down  for  argument,  viz. 
22nd  of  Aprily  1846,  the  defendants  Burrougt 
Leader  delivered  a  plea  of  release  puis  darrein  i 
anee. 


plaintiff  hav 
ing^  behind 
the  back  of 
his  attorney, 
and  under 
circumstances 
shewing  a 
desire  on  his 
part  to  de- 
prive him  of 
his  costs, 
agreed  with 
the  defend, 
ants,  in  an 
action  for 
unli(]uidated 
damages,  to 
execute  a 
release,  and 
the  defend- 
ants having 


C.  Jones^  Serjt.,  on  behalf  of  the  plaintiff's  att< 

the  plaintiff  having  pendente  lite  been  allowed  t 

pleaded  such   forma  pauperis  —  on  the  8th  instant,  moved  fo 

release  puis 

darrein  con» 

tinuance —  the  court,  at  the  instance  of  the  attorney,  set  aside  the  plea 

The  plea  was  delivered  on  the  22nd  of  April :  the  motion  to  set  it  i 
not  made  until  the  8th  of  Ju7ie :  —  Held,  not  too  late,  it  not  beinj 
irregiilarity. 

QutBrey  whether  it  is  competent  to  a  defendant  to  plead  a  release  ^i 
continuance  after  a  demurrer  to  his  rejoinder  to  a  replication  to  cue  c 
pleas  originally  pleaded  to  the  action. 
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1846.        may  be,  upon  the  mere  chance  of  succeeding  in  tl 
action.     Surely  he  is  not  in  the  situation  of  an  ordina 
plaintiff.     Tindal,  C.  J.    It  is  the  spes  spoUi  alone  tli 
BuRBouoHBs.  induces  the  attorney   to    undertake   the  conduct  of 

pauper  cause.]  The  learned  serjeant  then  submitt« 
that  the  application  was  too  late,  the  plea  having  be 
pleaded  on  the  22nd  of  April,  and  the  rule  not  moir 
for  until  the  8th  oi  June. 

C.  Jones^  Serjt,  in  support  of  the  rule,  submitted  tl 
that  which  was  complained  of  was  not  a  mere  in 
gularity ;  that,  if  it  were  so,  the  circumstances  entiti 
the  attorney  to  more  than  ordinary  indulgence,  seeii 
that  he  could  not  deal  with  such  a  plea  as  this  wiihoi 
taking  the  advice  of  counsel ;  and  that  the  affidavits  dis 
closed  evident  collusion  between  the  parties  to  deprifi 
the  attorney  of  all  chance  of  repaying  himself  the  ex* 
penses  be  had  been  put  to  in  the  conduct  of  the  suit  (aj 

TiNDAL,  C.  J.  I  will  not  say  that  cases  may  DoC 
arise  in  which  it  may  be  lawful  for  a  pauper  plaintiff  to 
settle  with  the  defendant,  without  regard  to  his  attorney's 
lien.  But  it  must  be  a  very  strong  case  that  will  justi^ 
such  a  course.  The  attorney  who  is  appointed  by  the 
court  to  carry  on  the  pauper's  cause,  builds  all  his  hopei 
of  remuneration  for  his  expense  of  time  and  money,  upoo 
his  success  against  his  adversary.  A  release  destroji 
those  just  hopes.  I  think  it  is  by  no  means  desirabk 
that  the  position  of  an  attorney  in  a  pauper  cause  shooU 
be  made  such  as  that  no  creditable  person  could  be 
expected  to  accept  it.  This  is  not  a  mere  matter  of  ir- 
regularity ;  and  therefore  the  delay  in  making  the  appli" 
cation  is  not  of  so  very  much  consequence. 

(a)  The  affidavit  upon  which      more    than   30/«  of  his  o^ 
the  motion  was  founded^  stated      money, 
that  the  attorney  had  expended 
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The  rest  of  the  court  concurring,  1 846. 

Rule  absolute.        

Wriqbt 
CJoneSj  Serjt.,  then  prayed  that  the  court  would  v* 

order  the  release  to  be  delivered  up  to  be  cancelled. 

TiNDAL,  C.  J.  The  plea  having  been  taken  off  the 
i\tj  the  defendants  cannot  again  avail  themselves  of  tlie 
release,  (a) 

(a)  t.  e,  in  that  action. 


T 


FlNDLEY  V.  HaBBIET  FaRQUHARSON. 

June  12. 

HIS  was  an  action  brought  to  recover  a  balance  of  Where  a 

82/.  due  on  two  promissory  notes.     The  defendant  "^"""^^ 

,  ,  ,  woman  ob- 

pbded^  in  person,  that,  at  the  time  of  making  the  sup-  tains  a  ver- 

poKd  promises  and  contracts  in  the  declaration  men-  diet  upon  a 
iaed,  she  the  defendant  was,  and  still  is,  the  wife  of  ^J^  plead^'" 
tteJSLil  Farquharson.    Issue  being  joined  on  a  traverse  by  her  in 

rflhis  plea,  the  cause  was  tried  at  the  first  sittincr  at  Person,  she  is 
m,  .  entitled  to  a 

WeMnsicTf  in  Easter  term  last,  when   a  verdict  was  taxation  of 

fand  for  the  defendant.  her  cosu  out 

Judgment  having  been  signed,  and  notice  of  taxation  ^^  ^ 
1^  it  was  objected,  on  the  part  of  the  plaintiff,  that 
die  defendant,  being  a  married  woman,  and  having  ap- 
pcved  and  pleaded  in  person,  was  not  entitled,  by  the 
fnctice  of  this  court,  to  any  costs.  The  master  having 
'ttlined  to  proceed  with  the  taxation, 

Jkftiifigj  Serjt.,  on  a  former  day,  obtained  a  rule 
^iog  upon  the  plaintiff  to  shew  cause  why  the  master 
^Id  not  tax  the  defendant  her  costs.  He  submitted 
^  there  could  be  no  reason  why  a  married  woman, 
'Ppttring  in  person,  should  not  be  allowed  costs,  like 
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any  other  successful  defendant;  and  he  stated  it  io 
the  practice  of  the  courts  of  Queen's  Bench  and  I 
chequer  in  such  cases  to  allow  costs  out  of  pocket 

ByleSy  Serjt,  shewed  cause.  The  defendant,  as  a  in 
ried  woman^  would  not  have  been  liable  for  costs  (a); 
neither  can  she  be  entitled  to  receive  them.  {_Mavle 
If  she  has  separate  property,  she  will  be  liable.]  Th 
is  no  suggestion  that  this  defendant  has  any  separate  p 
property.  In  Wortley  v.  Rat/ner  (6),  it  was  thou 
necessary  to  join  the  husband,  in  order  to  obtain  cos 


Dowlingy  Serjty  was  not  called  upon  to  support 
rule. 

Maule,  J.  An  ordinary  person  gets  costs  witbc 
appearing  by  attorney ;  and  I  see  no  reasonable  distic 
tion  in  the  case  of  a  married  woman. 

TiNDAL,  C.  J.  Let  the  master  proceed  with  the  ta: 
ation,  on  the  principle  adopted  in  the  other  courts. 

Rule  absolute  accordinglj 


(a)  Sed  vide  Beynon  v.  Mar- 
garet Jones,  15  M,  S^  W.  b^&. 


(6)  2  Dougl  637. 


END    OF   TRINITY    TERM. 
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The  demise  in  the  declaration  was  laid  on  the  1st 
Naoember^  IS^S. 

The  following  case,  under  a  judge's  order,  and 
consent,  was  stated  for  the  opinion  of  this  court :  — 

Thomas  Morgan^  being  seised  in  fee>simple  of  M 
estates  in  question,  duly  made  and  executed  his  ym^ 
bearing  date  the  26th  of  November^  1795;  and,  aS 
thereby   devising   the  estates    in   question   (situate 
Uanellen  and  Uanover)   to   bis   son   Samuel  Mor^^ 
(since  deceased,  without  issue),  for  his  life,  without  in 
peachment  of  waste,  with  a  limitation  to  trustees  in  tbt 
said  will  named,  and  their  heirs,  during  his  life,  upoo 
the  usual  trusts  to  support  contingent  remainders,  and 
a  charge  of  an  annuity  of  20/.  to  the  testator's  daughter 
Ann  Uewelin  (since  deceased)  for  her  life;  with  re- 
mainder, from  and  after  the  decease  of  the  said  Sanad 
Morgan^  to  the  first  and  all  and  every  the  son  and  sons 
of  the  said  Samuel^  severally  and  successively  and  a^ 
cording  to  seniority,  in  tail  general;  with  remainder  to 
the  use  of  all  and  every  the  daughter  and  daughters  of 


body  and  bodies,  to  take  as  tenants  in  common,  and  not  as  joint  tenants ;"  and, 
for  want  or  in  default  of  such  issue^  to  all  and  every  the  daughter  and  daii|^n 
of  the  four  grandchildren,  in  like  manner :  "  and^  in  case  either  of  my  itf 
grandchildren  B,,  C,  D.,  and  E.,  shall  happen  to  die  leaving  no  issue  bdfflrf 
him,  her,  or  them^  then  my  will  and  meaning  is,  tliat  all  and  singular  the  pi^ 
mises  herein  lastly  devised^  shall  go  and  remain  to  the  survivor  of  them^  and  tlie 
heirs  of  his  or  her  body  lawfully  to  be  begotten,  in  manner  aforesaid;  and,  oi 
failure  of  issue  of  either  of  their  bodies  lawfully  begotten^  then  I  give,  derin^ 
and  bequeath  the  same  premises  to  the  use  of  the  children  of  my  brotben  /• 
and  6."  &c. 

The  testator's  grandson  C  survived  his  brothers  and  sisters,  and  entered  iiH 
possession,  the  testator's  son,  and  his  grandson  A.,  having  both  died  withflit 
issue :  — 

Held,  that  C.  took  an  esUte  for  life  only  ;  the  effect  of  these  words  —  ''ihll 
go  and  remain  to  the  survivor  of  them,  and  the  heirs  of  his  or  her  body  lawf^f 
to  be  begotten  in  manner  aforesaid,**  being,  to  bring  the  lands^  in  the  event  ^ 
which  the  clause  in  which  they  were  found  applied,  within  the  preceding  daoN^ 
which  gave  life  estates  to  the  grandchildren,  with  remainders  in  tail  to  their  aoni 
and  daughters ;  and  there  being  no  other  part  of  the  will  to  which  the  words  o! 
reference^  '*  in  manner  aforesaid^"  could  be  applied. 
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their  body  and  bodies  lawfully  issuing,  to  take  as 
nants  in  common,  and  not  as  joint-tenants;  and, 
want  or  in  default  of  such  issue,  to  the  use  of  all  ■ 
every  the  daughter  and  daughters  of  the  bodies  of  " 
said  grandchildren,  William^  Samuel^  Alice^  and  HI 
nahj  lawfully  to  be  begotten,  and  the  heirs  of  the  hoc 
of  such  daughters  respectively  lawfully  issuing, 
daughters  of  each  of  my  said  grandchildren,  Willia 
Samuel^  Alice^  and  Hannah^  if  more  than  one,  to  ta 
as  tenants  in  common,  and  not  as  joint-tenants;  audi 
case  of  the  death  and  failure  of  issue  of  any  one  or  mor 
of  the  said  daughters  of  my  said  grandchildren,  all  an 
every  the  share  and  shares  of  her  or  them  so  dying 
when  and  so  often  as  it  shall  so  happen,  shall  go,  re 
main,  and  enure  to  the  survivor  and  survivors  andothe 
and  others  of  the  said  daughters,  and  the  heirs  of  tb 
body  and  bodies  of  such  surviving  and  other  daugfate 
and  daughters  respectively,  such  surviving  daughten 
if  more  than  one,  to  take  also  in  equal  parts  and  sbaRi 
as  tenants  in  common,  and  not  as  joint-tenants ;  and,  ii 
all  such  daughters  but  one  shall  die  without  issue,  or^ 
there  shall  happen  to  be  but  one  daughter  of  the  bodj<^ 
my  said  grandchildren  lawfully  to  be  begotten,  thentt 
the  use  of  such  only  surviving  daughter,  and  the  bein 
of  her  body  lawfully  issuing:  And,  in  case  either  of  nj 
said  grandchildren,  William^  Samuel^  Alice^  and  Hanntk 
shall  happen  to  die  leaving  no  issue  behind  him,  bef] 
or  them,  then  my  will  and  meaning  is^  that  all  and  sist 
gular  the  premises  herein  lastly  devised,  shall  go  and 
remain  to  the  survivor  of  them,  and  the  heirs  of  hisol 
her  body  lawfully  to  be  begotten,  in  manner  aforesaid; 
and,  in  failure  of  issue  of  either  of  their  bodies  lawfall] 
begotten,  then  I  give,  devise,  and  bequeath  the  sanw 
premises  to  the  use  of  the  children  of  my  brother 
Charles  Morgan  and  James  Morgan^  in  manner  follow 
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estate  at  Gut  clog  to  his  grandson  Samuel  LUwelifiy  for  hS 
life,  without  impeachment  of  waste,  with  a  limitation 
the  said  trustees,  and  their  heirs,  during  bis  life,  u 
the  usual  trusts  to  Support  contingent  remainders;  wi 
remainder,  immediately  after  the  death  of  the 
Samuel  Ueweliriy  to  the  use  of  his  first  and  all  and  evi 
other  his  son  and  sons  successively  and  according  ^ 
seniority,  in  tail  general ;  witli  remainder  to  the  us^  ^^ 
all  and  every  his  daughter  and  daughters,  in  tail  g^ 
neral,  if  more  than  one,  as  tenants  in  common,  witk 
cross-remainders  between  them  in  tail  general :  and  the 
said  testator  then  proceeded  in  the  words  following:  — 

*^  And,  in  failure  of  or  in  default  of  any  such  issoc^ 
to  the  use  and  behoof  of  the  brothers  and  sisters  of  my 
grandson  Samuel  Uewelin  then  living,  and  the  heirs  of 
their  bodies  lawfully  issuing,  share  and  share  alike,  to 
take  as  tenants  in  common,  and  not  as  joint-tenanU; 
and,  from  and  after  the  several  deceases  of  his  brothen 
and  sisters,  and  their  lawful  issue,  and  the  survivor  of 
them,  then  I  give,  devise,  and  bequeath  the  said  last- 
mentioned  premises  to  the  children  of  my  two  brother^  ! 
Charles  and  James  Morgan^  their  heirs  and  assigns  for 
ever,  in  like  manner  and  form  as  the  premises  herein- 
before devised  to  them  in  remainder." 

The  testator  also  then  devised  an  estate  at  Atr^ 
gavenni/  to  *  his    grand-daughters   Alice  Uewelin  voA  ' 
Hannah  Uewelin^  for  their  lives,  as  tenants  in  commoOf 
without  impeachment  of  waste  —  with  a  limitation  daring 
their  lives  to  the  said  trustees,  and  their  heirs,  upon  the 
usual  trusts  to  support  contingent  remainders ;  with  re* 
mainder,  from   and    immediately  after   the  decease  of 
his  said   granddaughters  Alice  and  Hannah^  and  the 
decease  of  the  survivor  of  them,  to  the  use  of  the  first 
and  all  and  every  the  son  and  sons  of  the  body  and 
bodies  of  his  same  granddaughters,  severally  and  suc- 
cessively and  according  to  seniority,  in  tail  general; 
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itii  remainder  to  the  use  of  all  and  every  the  daughter 
d  daughters  of  his  same  granddaughters,  in  tail  ge« 
nl,  and,  if  more  than  one,  as  tenants  in  common,  and 
h  cross-remainders  between  them  in  tail  general, 
dod  the  said  testator  then  proceeded  in  the  words 
owing:  — 

'And,  in  case  either  of  my  said  granddaughters  Alice 
I  Hannah  shall  happen  to  die,  leaving  no  issue  be- 
d  her,  then  my  will  and  meaning  is,  that  all  and 
pilar  the  premises  herein  lastly  devised,  shall  go  and 
liin  to  the  survivor  of  them,  and  the  heirs  of  her 
ly  lawfully  to  be  begotten,  in  manner  aforesaid ;  and, 
hSore  of  the  issue  of  either  of  their  bodies  lawfully 
gocteii,  to  the  use  and  behoof  of  the  brothers  of  them 
B  mid  AUce  and  Hannah  then  living,  and  the  heirs  of 
eir  bodies  lawfully  issuing,  share  and  share  alike,  to 
be  as  tenants  in  common,  and  not  as  joint-tenants ; 
d|  from  and  after  the  several  deceases  of  their  bro- 
0B  and  their  lawful  issue,  and  the  survivor  of  them, 
en  I  give,  devise,  and  bequeath  the  same  premises  to 
le  me  of  the  children  of  my  brothers  Charles  and 
Morgan^  their  heirs  and  assigns  for  ever,  in  like 
and  form  as  the  premises  hereinbefore  devised 
'them  in  remainder." 

And  the  said  testator  then  also  devised  another  estate, 
led  Park  (subject  to  an  annuity  mentioned  in  the 
1]^  to  his  grandson  Thomas  Llewelin,  for  his  life, 
itboot  impeachment  of  waste,  with  a  limitation  to  the 
id  trustees,  and  their  heirs,  during  his  life,  upon  the 
iai  trusts  to  support  contingent  remainders ;  with  re- 
lUer,  immediately  after  the  death  of  the  said  Thomas 
Innfm,  to  the  use  of  his  first  and  all  and  every  his 
I  and  sons  successively,  according  to  seniority,  in  tail 
Knl ;  with  remainder  to  the  use  of  all  and  every  his 
igliter  and  daughters  in  tail  general,  and,  if  more 
B  one^  as  tenants  in  common,  and  with  cross«re- 

A  A  2 
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mainders  between  them  in  tail  general.      The  testai 
then  proceeded,  in  the  words  following :  — 

"  And,  in  failure  of  or  in  default  of  any  such  issue,, 
the  use  and  behoof  of  the  brothers  and  sisters  of 
said  Thomas  Ueweltn^  then  living,  and  the  heirs  of  tk 
bodies  lawfully  issuing,  share  and  share  alike,  to  ^. 
as  tenants  in  common,  and  not  as  joint-tenants;  q 
from  and  afler  the  several  deceases  of  his  brothers  a 
sisters,  and  their  lawful  issue,  and  the  survivor  of  tba 
then  I  give,  devise,  and  bequeath  the  last-mentione 
premises  to  the  use  of  the  children  of  my  brotbei 
Charles  and  James  Morgan^  their  heirs  and  assigns  ft 
ever,  share  and  share  alike,  and  to  and  for  no  otbc 
use,  intent,  or  purpose  whatsoever,  in  like  manner  an 
form  as  the  premises  hereinbefore  severally  devised  t 
them  in  remainder/' 

The  testator  then,  by  his  said  will,  after  giving  powa 
of  leasing  to  his  son,  grandsons,  and  granddaugbten 
as  therein  mentioned,  and  making  certain  specific  id 
pecuniary  bequests  out  of  his  personal  estate,  gave^  d( 
vised,  and  bequeathed  all  the  rest  and  residue  of  hi 
real  and  personal  estate,  whatsoever  and  wheresoevd 
whereof  he  should  die  possessed,  unto  his  grandio 
Thomas  Uewelin^  subject  to  the  payment  of  ike  M 
tator's  just  debts  and  funeral  expenses ;  to  hold  to  U 
the  said  Thomas  Uewelinj  his  heirs  and  assigns  k 
ever.     And  he  appointed  him  sole  executor  of  his  will 

[An  entire  copy  of  the  will  was  set  out  in  an  append 
to  the  case,  to  which  copy  either  party  was  to  be  ! 
liberty  to  refer  on  the  argument  of  the  case.] 

The  testator  died  on  the  11th  of  June,  1797,  leatn 
his  said  son  Samuel  Morgan,  his  heir-at-law,  and  i 
said  grandchildren  Thomas,  William,  Alice,  and  Hann 
Llewelin,  him  surviving. 

The  testator's  son  Samuel  Morgan  died  in  180S 
bachelor,  and   intestate  as  to  any  reversion  in  fee, 
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<^er  interest,  if  any,  in  the  estates  in  question  which 
descended  to  him  as  undisposed  of  by  the  said  will. 
Be  left  hb  sister  Ann  Uewelin,  widow,  his  heir-at-law. 
The  said  Ann  Uewelin  died  in  December^  184>1,  intes- 
tate, leaving  the  said  Samuel  Uewelin  (one  of  the  tes- 
tttor's  grandsons)  her  eldest  surviving  son  and  heir-at- 
Uw. 

The  testator's  grandson  Thomas  Uewelin  died  in 
September^  1829,  a  bachelor  and  intestate,  and  leaving 
Ui  surviving  brother,  the  said  Samuel  Uewelin^  also  his 
kir-at-law. 

Before  this  period,  the  testator*s  grandson  William 
Uewdinf  and  his  granddaughters  Alice  and  Hannah 
Uewdinj  had  all  died  without  having  had  any  issue, 
viL  William  in  the  year  1815,  Alice  in  the  year  1828, 
ad  Hannah  in  the  year  1810. 

Samel  Uewelin^  the  only  surviving  grandchild,  en- 
toed  into  possession  of  the  estates  on  the  death  of 
noMf  Uewelin,  in  1829. 

In  the  year  1888,  the  said  Samuel  Uewelin  executed 
iMntailing  deeds,  under  the  act  for  abolishing  fines 
ild  recoveries  (n),  viz.  indentures  of  lease  and  release 
(nd  which  were  afterwards  duly  inroUed  according  to 
Aeaid  act);  and  by  such  indentures  he  bargained  and 
.  >old  and  released  and  conveyed  the  estates  in  question 
M>  William  Woodhouse  Secretan^  and  his  heirs,  to  the 
■k  of  himself  the  said  Samuel  Uewelin^  his  heirs  and 
laigns  for  ever. 

Bj  his  will,  dated  the  25th  of  Jwie,  1840,  and  duly 
■•de  and  attested,  the  said  Samuel  Uewelin  devised  all 
\   ik  real  estate  to  the  defendants,  as  tenants  in  common 
in  fee,  and  died  a  bachelor  on  the  9th  of  September, 
194%,    leaving    the    lessor    of   the   plaintiff,    Hannah 
Woodall,  his  heir-at-law. 
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{a)  8  &  4  W.  4.  c.  74.  *.  8. 
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[A  copy  of  the  will  of  Samuel  Liewelin  was  also  co« 
tained  in  the  appendix  to  the  case,  and  either  party  im 
to  be  at  liberty  to  refer  to  it  on  the  argament.] 

Charles  Morgan^  the  next  eldest  brother  of  the  t* 
tator  Thomas  Morgan  (and  who  had  died  some  ye- 
before  the  date  of  the  said  will),  had  a  daughter  nan 
Hannahj  his  only  child,  who  married  Thomas  Le^ 
and  died  intestate,  in  the  year  1810,  leaving  an  c^ 
child,  Hannah^  one  of  the  lessors  of  the  plaintiff,  the  ^ 
of  William  IVoodallf  one  of  the  lessors  of  the  plaint 
and  mother  of  the  defendant  Thomas  Lewis  Woodali, 

James  Morgan^  the  other  brother  of  the  testate 
Thomas  Morgan^  died  in  1808,  and  had  one  child  ooly. 
James  Jones  Morgan^  one  of  the  lessors  of  the  pliUD- 
tiff,  who  was  born  in  the  year  1775,  and  is  thefathei 
of  the  defendant  James  Jones  Morgan  the  younger. 

It  is  contended,  on  the  part  of  the  plaintiff,  that,  on 
the  death  of  Samuel  Uemeliny  a  bachelor,  Hamuk 
Woodallj  one  of  the  lessors  of  the  plaintiff,  becuM 
entitled  to  two  undivided  thirds,  in  tail ;  and  Jatui 
Jones  Morgan^  one  of  the  lessors  of  the  plaintiff,  to  the 
remaining  undivided  third,  in  tail.  And,  if  the  ooiut 
shall  be  of  this  opinion,  it  is  agreed  that  a  judgment 
shall  be  entered  for  the  plaintiff  accordingly. 

But  it  is  contended,  on  behalf  of  the  defendants,  tbtt 
the  lessors  of  the  plaintiff  did  not  become  so  entitkcL 
And,  if  the  court  shall  be  of  this  opinion,  it  is  agreed 
that  judgment  shall  be  entered  for  the  defendants. 

The  case  was  argued  in  Michaelmas  term  last 


Channellj  Serjt.  (with  whom  was  Talfourdj  Serjt),  S* 
the  plaintiff,  (a)    Under  the  will  of  Thomas  Morgan^  tk 


(a)  The  points  respectively 
marked  for  argument,  were  as 
follow :  — 

For     the     plaintiff— That 


Samuel  LleweUn  took  only  i 
tenant  for  life^  and  that,  on  b 
deaths  a  bachelor^  Htam 
WoodaU,  one  of  the  lesson 
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the  survivor  of  them,  and  the  heirs  of  his  or  her 
lawfully  to  be  begotten,  in  manner  aforesaid''  —  in  tL^ 
events  which  have  happened,  created  an  estate-tail  ^ 
Samuel  Uewelin.  But  the  words  '^  in  manner  aforcw 
said"  shew  the  testator's  intention  that  the  surrinr 
should  take  subject  to  the  previous  limitation,  the  lao- 
guage  of  which  is  somewhat  different  from  that  last  re- 
ferred to :  he  did  not  mean  to  alter  or  to  interpret,  bot 
only  to  refer  to,  the  previous  disposition;  and  ooder 
that  the  grandchildren  clearly  took  for  life  only: 
Curiham  v.  Newland.  {n)  In  Watson  y.  Foxon  (i),  the 
testator,  after  giving  estates  for  life  to  A.  and  A,  de- 
vised *^  all  and  every  the  said  premises  to  all  and  twpj 
the  younger  children  of  B^  begotten  or  to  be  begotten, 
if  more  than  one,  equally  to  be  divided  amongst  then, 
and  to  the  heirs  of  their  respective  body  and  bodies « 
tenants  in  common,  &c.,  and,  if  only  one  child,  then  to 
such  only  child  and  to  the  heirs  of  his  or  her  body 
issuing;"  and,  ^^for  voarUqfsuch  issue^**  he  devised  *•& 
said  premises  to  C  N^,"  &c.,  with  several  limitBtiom 
over;  and,  '^  for  want  of  such  issue,"  he  divided  thesaU 
premises  between  several  branches  of  his  family.  It  was 
held  that  cross-remainders  were  to  be  implied  between  the 
younger  children  of  £•,  from  the  apparent  intention  of 
the  testator  from  the  whole  of  the  will,  notwithstandiif 
the  use  of  the  word  respective  in  such  devise*  So,  io 
Livesey  y.  Harding  {c\  the  Master  of  the  Rolls  (Sir 
J.  Leach)  says :  ^*  Where  there  is  a  gift  to  two  peraooi 
only,  and  the  heirs  of  their  bodies,  cross-remainden 
will  be  implied,  although  there  is  no  expressed  inteotioo 
that  no  part  of  the  estate  shall  go  over  until  the  ftiiote 
of  issue  of  both,  unless  the  limitation  to  them  be  soooet- 
sively,  severally,  or  respectively,  and  then  the  remainderi 
over  will  be  several  and  respective."     Here,  there  is  00 


(a)  2  N.  a  58.,    QScott^ 
105. 


(6)  2  East,  36. 

(c)  1  Ru9i.  Si  M.  65d 
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[y  to  resort  to  cross-remainders  by  implication, 
s  cross-remainders  are  expressly  given.  The 
'  clearly  did  not  intend  that  the  children  of  his 
s  should  take  any  interest,  until  after  a  failure  of 
'all  the  four  grandchildren. 
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^  Serjt.  (with  whom  was  H.  G.  Jonesy  Serjt.),  for 
iendants.  At  the  time  of  the  testator's  death  in 
Jbe  state  of  his  family  was  this :  —  He  had  one 
wmeLi  and  a  daughter,  Ann^  who  was  married  and 
B  children — Samuel^  Thomas^  William^  Alice j  and 
l»  The  son  of  the  testator  died  in  1803.  The 
V  died  in  184*1.  Of  her  children^  Hannah  died 
l»  William  in  1815,  Alice  in  1828,  and  Thomas 
i.  Samuelf  who  survived,  entered  into  possession 
propertyj  and,  in  1888,  executed  disentailing 
limiting  the  estate  to  himself  in  fee-simple.  He 
I  1842,  having  by  his  will  devised  his  estate  to 
eodants  as  tenants  in  common  in  fee.  The  ques- 
r  the  consideration  of  the  court,  is,  whether  Samuel 
'Wf  under  the  will  of  his  grandfather  Thomas  Mor- 
I  the  events  which  have  happened,  took  an  estate 
or  for  life  only.  After  the  devise  to  his  four 
hiMren,  for  life,  with  remainders  in  tail  to  their 
id  daughters,  the  testator  proceeds  —  ^^  And,  in 
ther  of  my  said  grandchildren,  William^  Samuel, 
■od  Hannah,  shall  happen  to  die,  leaving  no 
ehiiid  him,  her,  or  them,  then  my  will  and  mean- 
that  all  and  singular  the  premises  herein  lastly 
ly  shall  go  and  remain  to  the  survivor  of  them, 
\  heirs  of  his  or  her  body  lawfully  to  be  begotten, 
aforesaid.^ 

and  Hannah  fVoodall  clearly  have  no  title. 

h  was  the  daughter  of  Charles  Morgan,  the  next 

irother  of  the  testator  Thomas  Morgan  ;  and  she 

1810,  and  therefore  was  not  living  at  the  death 
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and  failure  of  issue  of  the  four  grandchildren  living  at 
date  of  the  will.     [^Matde^  J.    What  do  you  say  to  i 
other  lessors  of  the  plaintiff?]     If  Samuel  UtweUn  toi 
for  life  only^  then  they  will  be  entitled,  the  one  set  i 
two  thirds,  the  other  to  one  third  of  the  estate. 

Samuel  Uewelin,  however,  clearly  took  an  estate-nil 
The  words  used  *'  to  the  survivor  of  them,  and  dx 
heirs  of  his  or  her  body  lawfully  to  be  begotten,*  IR 
the  formal  and  proper  words  to  create  an  estate-taiL 
The  burthen  of  shewing  that  they  were  intended  tc 
have  a  contrary  meaning,  rests  upon  the  other  licb 
The  question  is,  whether  the  word  '<  heirs "  is  to  h 
taken  as  a  word  of  purchase  or  of  limitation.  The  leadioi 
case  in  modern  times  upon  this  subject,  b  that  of  Im 
V.  Modey.  {a)  There,  the  testator  devised  as  follofi: 
*^  I  give  and  devise  all  that  my  freehold  lease  of  a  iin 
in  Prestbuiy^  and  all  and  every  my  chief  rents  in  tlM 
town  of  Manchester^  and  also  my  two  warehouses  in  th 
said  town,  unto  my  two  sons  Henry  James^  and  QncflUl 
in  moieties,  as  tenants  in  common,  and  not  as  joint 
tenants,  in  such  manner,  and  subject  to  such  chaigdi 
as  hereinafter  mentioned  (that  is  to  say),  as  to  OM 
moiety  or  equal  half  part  thereof  to  my  son  Bgtti 
James  for  life,  with  remainder  to  his  lawful  issne^ad 
their  respective  heirs,  in  such  shares  and  proportioiit 
and  subject  to  such  charges,  as  he  the  said  Bof^ 
James  shvW  by  deed  or  will  appoint;  but,  in  case  lO) 
son  Henry  James  shall  not  marry  and  have  issue  wIm 
shall  attain  the  age  of  twenty-one  years,  then  to  roj  lOl 
Oswald  in  fee : "  and  it  was  held  that  Henry  JSoK 
took  an  estate  for  life  in  the  moiety,  with  remaiodertt 
his  children  as  tenants  in  common  in  fie;  for,  tlttl 
whatever  be  the  primd  facie  meaning  of  the  wor 
^'  issue  "  in  a  will,  it  is  not  a  technical  expression,  an 


(a)  1  Younge  *  C.  589. 
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will  yield  to  the  intention  of  the  testator,  to  be  collected 
from  the  words  of  the  will ;  and  therefore  it  requires  a 
less  demonstrative  context  to  shew  the  testator's  inten- 
tion in  regard  to  the  word  **  issue  ^  than  in  regard  to 
the  technical  expression  **  heirs  of  the  body."     In  the 
very  learned    and    elaborate  judgment    delivered   by 
Mimon^  B.,  in  that  case,  it  is  said :  ^^  It  has  long  been 
settled,  that,  in  construing  devises,  the  governing  prin- 
dple  is  the  intention  of  the  testator,  to  be  collected  from 
the  words  of  the  will  itself.     In  order  to  ascertain  that 
Btention,  however,  the  courts  have  adopted  rules  which, 
BO  doubt,  it  is  very  desirable  should  be  as  clearly  and 
dirtincdy  laid  down  as  possible,  and  generally  acted 
V|ioD.    And,  with  this  view,  it  is  often  far  better  that 
die  particular  objects  of  individual  testators  should  oc- 
cinonally  be  frustrated,  rather  than  that  there  should  be 
•  general  uncertainty  in  the  titles  to  real  estates,  pro- 
ductive, as  such  uncertainty  always  must  be,  of  expense, 
■d  presenting,  as  it  must  in  many  cases  do,  obstacles 
to  the  easy  transmission  of  lauded  property  from  one 
pBTchaser   to  another.      But,  in   endeavouring  to  at- 
tBn  this  laudable  object,  the  courts  must  take  great 
csre^  and  exercise  much  watchfulness,  lest  from  a  mere 
love  of  generalisation  they  shake  titles  already  existing, 
vidi  a  view  to  future  and  theoretical  good.     Upon  a 
cutful  examination  of  the  authorities,  we  think  that  it 
•Miy  be  safely  laid  down  as  a  rule,  that,  in  a  devise, 
technical  words,  or  words  of  definite  meaning,  shall  al- 
*iy9  be  construed  according  to  their  legal  or  definite 
4ect,  unless,  from  other  inconsistent  words  in  the  will, 
It  be  quite  clear  that  they  are  used  in  some  other  de- 
fcite  sense.     Thus,  if  the  words  *  heirs  of  the  body,'  — 
^h  are  technical  words,  pro|^rly  admitting  only  of 
^e  meaning,  —  are  used,  it  becomes  necessary  to  shew 
•ffirmatively  that  the  testator  meant  clearly  to  use  them 
*s  words  of  purchase ;  or,  more  correctly,  as  words 
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descriptive,  not  of  all  the  descendants  of  the  body, 
of  one  definite  class  only  of  such  descendants.     It  is  i^ 
enough  to  raise  a  reasonable  doubt  ishether  he  intended 
use  them  as  words  of  limitation^  or  to  shew  a  probable 
jecture  that  he  intended  to  designate  children  only  by  t~ 
jihraser    And,  after  referring  to  Jesson  v.  Wright 
the  learned  baron  proceeds :  ^*  Another  instance  of      ^ 
application  of  the  rule  with  which  we  began,  ma^  ^ 
found  in  that  class  of  cases  in  which  *  sons '  or  ^  ^bS' 
dren,'  —  which  in  their  proper  sense  are  words  of  poN 
chase, — have  been  held  to  be  words  of  limitation.  Tben^ 
in  like  manner,  it  must  be  demonstrated  from  the  will, 
affirmatively  and  clearly,  that,  by  these  expressions,  the 
testator  meant  all  the  descendants  of  the  body  to  take 
as  heirs*     There  is,  however,  a  third  class  of  cases, 
where  a  testator  uses  in  his  will  an  expression,  in  its 
ordinary  use  not  of  a  technical  nature,  and  capable  of 
more  meanings  than  one.     Now,  here,  the  investigatioD 
takes  a  different  course.     It  will  be  merely  directed  to 
the  solution  of  the  question  in  what  sense  the  testator 
intended  to  use  the  expression,  and  to  ascertain  whether 
the  evidence  preponderates  in  favour  of  the  one  rather    j 
than  the  other  meaning  or  meanings  of  the  word  in    j 
question;  regard  being  always  had  to  the  prim&f^    ! 
sense,  or  to  that  in  which  the  word  is  most  ordinarily 
used,  in  weighing  the  evidence  contained  in  the  win 
upon  which  the  court  is  ultimately  to  decide.    The  M 
point,  therefore,  to  be  considered  is  —  whether  *  issoe 
be  a  word  of  this  nature.     Now,  we  think  that  this 
sufficiently  appears,  from  referring  to  the  various  an- 
thorities."     He  then  refers  to  the  statute  De  Donis\^\ 
where  **  issue  **  is  used,  to  denote,  sometimes  childreOi 
and  sometimes  all  the  descendants,  according  to  the 


(a)  2  Bligh,  1.,  5  M.  6{  S. 
95. ;  overruling  Doe  d.  Strong 
v.  Oqf,  1 1  East,  668. 


(b)  l3Ed.l.e.l. 
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daughters^  and  the  heirs  male  of  her  body,  should 
be  preferred  and  to  take  before  the  younger  of  the  n 
daughters,  and  the  heirs  male  of  her  and  thdr  bi 
and  bodies.     There  were  other  clauses  in  the  will, 
which,  afler  giving  an  estate  for  life  to  the  first  ta] 
the  testator  limited  to  trustees,  &c ;  remauoder  to 
first  and  other  sons  of  such  first  taker,  and  the  h 
of  their  bodies,  so  as  the  elder  of  such  sons,  and 
heirs  of  their  bodies,  should  always  be  preferred  bel 
the  younger  of  the  same  sons^  and  the  heirs  male 
their  bodies.     And  it  was  held,  that  the  first  son  oft 
testator  took  an  estate-tail  —  there  not  appearing,  op 
the  whole  will  together,  sufficient  indication  of  the  t) 
tator's  intention  to  restrain  the  legal  effect  of  the  woi 
^^  heirs  male  of  the  body,"  and  to  convert  them  ii 
words  of  purchase.     In  intimating  the  opinion  of  I 
courts  Lord  Alvanley  there  said :  **  It  is  contended,  ch 
according  to  the  rule  which  has  prevailed  in  casei 
this  kind,  it  must  be  holden  that  the  testator  mean' 
restrain  the  general  sense  of  the  words  ^  heirs  ff 
and  not  to  employ  them  as  words  of  limitation, 
not  give  any  opinion,  whether,  if  this  clause  had 
alone,   unexplained  by  other  parts  of  the  will 
might  not  have  been  the  proper  construction.    ( 
point  the  court  wish  to  avoid  any  determinatio 
deed,  if  this  had  been  a  single  limitation  to  a  f 
the  construction  would  have  depended  much 
liberality  with  which  the  judges  might  be  di 
consider  it.     But  it  appears  to  me,  that,  in  i 
limitations  of  this  sort,  the  courts  have  neve 
from  the  general  rule,  which  gives  an  estate 
first  taker  where  the  devise  to  him  is  foil 
limitation   to  the  heirs  of  his  body,  excep 
intent  of  the  testator  has  appeared  so  pi 
contrary  that  no  one  could  misunderstanc 
case,  however,  when  the  limitation  upon  w 
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es  b  connected  with  the  other  limitations,  in 
has  used  the  same  words  clearly  without  in- 
)at  the  heirs  of  the  body  should  take  by  pur- 
iroiild  be  strange  to  suppose  he  intended  the 
lis  limitation  to  take  as  purchasers.  I  take  the 
ecting  the  construction  of  words  in  wills  to  be 
well  settled.  Words  are  always  to  be  taken 
rdinary  sense,  unless  the  testator  has  demon- 
I  intention  to  put  a  different  sense  upon  them, 
words  employed  in  the  first  devise  are  clearly, 
rdinary  sense,  words  of  limitation.  Another 
t  construction  of  wills,  is,  that  neither  an  intent 
1  by  the  testator  to  give  only  an  estate  for  life, 
iterposition  of  trustees  to  preserve  contingent 
S|  nor  mere  words  of  condition  describing  the 
succession  in  which  the  devises  are  to  take 
'  the  introduction  of  powers  of  jointuring,  or 
to  commit  waste,  are  of  themselves  suflBcient 
le  technical  sense  of  the  words  used.  It  must 
ipear  that  the  testator  did  not  mean  to  give 
^te  as  would  pass  under  the  words  used,  un- 
oiled  by  such  apparent  intent.  My  brothers 
I  me  in  thinking  that  this  rule  must  be  rigidly 
'  So,  in  Douglas  v.  Congrevc  (a),  under  a 
lands  to  M»  S.  for  life ;  with  the  use  of  house- 
fly &C. ;  remainder  to  J,&  for  life ;  remainder 
B  of  the  heirs  of  the  body  of  M.  S.  in  tail ; 
'  oirer  in  succession  to  divers  persons  for  life, 
i  heirs  of  their  bodies  respectively  in  tail ;  t/ie 
imitations  to  be  in  strict  settlement :  it  was  held 
L  took  an  estate  tail  —  a  decision  which  was 
and  acted  upon  by  Lord  LangdaUj  M.  R.  {b) 
gki  V.  PuUj/n  (r),  under  a  devise  to  A.  for  life. 


1846. 
Dob  dem. 

WoODALL 

V. 
WOODALL* 


C  1.,  5  Scott,  223. 
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(c)  2  Ld.  Raym,  1437., 
cited  1  Fcarne,  Cont.  Rem,, 
10th  edit.  l60. 
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anc]^  after  his  decease,  to  the  heirs  males  of  the  bod^ 
the  said  A,j  and  his  heirs,  for  ever,  but,  if  A.  shall  d. 
without  such  heir  male,  remainder  over  —  A.  was  beh 
to  take  an  estate-tail.      So,  in  Coulson  v.  Coubon(a), 
which  was  a  devise  to  C  for  life,  remainder  to  il.  and 
B.f  and  their  heirs,  to  support  contingent  remaioden^ 
during  the  life  of  C,  remainder  to  the  heirs  of  the  bodjr 
of  C  lawfully  begotten,  upon  a  question  whether  C  took 
an  estate-tail,  or  for  life,  a  case  was  stated  for  the  opi- 
nion of  the  judges  of  the  King's  Bench,  who  certified 
that  an  estate-tail  in  remainder  vested  in  him.  *^  Here^" 
says  Mr.  FearnCf  '*it  was  the  intent  of  the  testator  to 
give  only  an  estate  for  life,  if  he  meant  any  thing  bj 
the  interposition  of  trustees  to  support  contingent  le 
mainders ;  for,  if  he  did  not  intend  such  an  estate  u 
might  determine  by  forfeiture  or  otherwise  in  Cs  life- 
time, there  was  no  room  for  the  estate  to  trustees  doriiig 
the  life  of  C;  and,  unless  he  meant  that  the  heinof 
C.  should  take  by  purchase,  and  not  by  descent,  tbeie 
were  no  contingent  remainders  to  be  supported."  (i)  80^ 
in  Sai/er  v.  Mastettnan  (c),  the  devise  was  in  the  follov- 
ing  words :  —  '*  And,  in  case  I  die,  not  leaving  IsflM 
born  at  the  time  of  my  death,  or  in  venter  sa  merct  wbidi 
shall  afterwards  be  born  alive,  I  do  further  give  aod 
devise,  after  the  death  of  my  said  wife,  to  my  brother 
S.  5.,  all  those  my  several  estates  or  farms  at  &&,  doriig  ; 
his  natural  life,  with  power  of  making  any  jointure tf 
jointures  upon  any  woman  or  women  he  shall  nian}» 
and,  after  his  decease,  to  such  child  or  children  as  sbA  ' 
lawfully  be  begotten  by  him,  the'  males  however  to  be 
preferred  before  the  females,  and  they  to  succeed  a0" 
cording  to  their  births ;  and,  in  trust  to  preserve  the 
contingent  remainders  from  being  barred  during  the  lifc 
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Thus,  in  Doe  d.  Candler  v.  Smith  {a\  under  a  devise 
A.  and  the  heirs  of  her  body  for  ever,  as  tenants  in 
mon^  and  not  as  joint-tenants,  and,  in  case  A.  die  beftn 
twenty-one,  or  without  leaving  issue  of  her  body,  then 
to  B.  —  it  was  held  that  A*  took  an  estate-tail.     So,  m 
Doe  d.  Cock  V.  Cooper  (&),  a  devise  of  a  messuage  and 
land  to  R.  C.  for  the  term  only  of  bis  natural  life,  ami 
after  his  decease,  to  the  issue  of  the  said  IL  C.  as  tenant 
in  common  ;  but,  in  case  the  said  IL  C.  shall  die  without 
leaving  issue,  then  a  devise  of  the  same  to  £.  A,  in 
fee,  —  was  held  to  give  IL  C  an  estate-tail,  in  order  to 
effectuate   the   general  intent.     Again,   in  Pierson  «■ 
Vickers  (r),  under  a  devise  of  all  freehold  and  copyhold 

■ 

estates  whatsoever,  situate  at  B.^  with  their  appiu^  ' 
tenances,  to  A.  and  the  heirs  of  her  body  lawfully  to  be  i 
begotten,  whether  sons  or  daughters,  as  tenants  in  coih 
mon,  and,  in  default  of  such  issue,  then  over,— it  m 
held  that  A.  took  an  estate-tail.  All  these  cases  ireie 
confirmed  by  Jesson  v.  fVright.{d)  [TViu/a/,  C.  J.  R** 
gard  being  had  to  the  contingencies  that  have  happeiie4i 
the  first  and  last  parts  of  the  will  exactly  fit  the  esse  of 
the  grandson  Samuel  Uewelin.'}  In  the  earlier  part  of  the 
will,  parties  are  named  who  are  to  take  by  descent,  ii 
well  as  others  who  are  to  take  by  purchase ;  why  shooU 
the  words  in  the  devise  in  question  *^  in  manner  afiN*' 
said,"  be  referred  to  the  latter,  rather  than  to  the 
former?  Reading  those  words  with  reference  to  the 
whole  will,  they  are  just  as  consistent  with  the  OM 
construction  as  with  the  other.  They  may  have  bed 
intended  to  have  reference  to  elder  sons  taking  beGm 
younger,  or  they  may  mean  that  the  daughters  sboaht 
take  undivided  interests.  There  can  be  no  crosi-ff 
mainders  with  reference  to  estates  for  life.  It  is  only  by 
reason  of  the  events  that  have  happened,  that  there  is 


(a)  7  T.  R.  531. 
lb)  1  East,  229.>   2  J.  P. 
Smith,  163. 


(c)  5  East,  548.,  «  X  ^• 
Smith,  l6a 

(d)  2  BUgh,  1. 


10  VICTORIA. 


871 


^jtliing  equivocal  in  thb  will.  The  burtlien  lies  on 
he  other  side,  to  sliew  that  the  technical  words  are  not 
oprevaiL 

OuuuuU^  Serjty  in  reply.  It  is  not  denied  that  the 
ouft  majr  strike  out  words  that  are  wholly  repugnant 
»  and  inconsistent  with  the  general  intention  apparent 
1001  the  whole  will.  The  words  *'  in  manner  afore- 
lidy"  io  this  devise,  however,  are  not  inconsistent  with 
Mt  general  intention  of  the  testator,  but  rather  in  Fur* 
Mnmce  of  it.  In  the  first  place,  he  intended  his  son 
I  take;  that  failing,  his  intention  was  that  his  grandson 
Tmmas  Liemelin  should  take;  and,  in  default  of  the 
MlalioD  to  Thoma$  Uewelin  taking  effect,  then  that 
le  finir  grandchildren  Wdliajn^  Samuely  Alice^  and 
Immakj  should  take,  for  their  lives,  and  the  life  of  the 
■rvivor,  as  tenants  in  common.  It  is  by  no  means 
tkat  cross-remainders  may  not  be  implied  in  the 
of  life-estates.  In  Jarman  on  Wills  (a),  is  this 
:  <<  In  a  former  work  (&),  the  writer  suggested 
hi  probability  that  the  principles  of  construction  upon 
ittdi  cross-remainders  have  been  implied  among  de- 
iMf  in  tail,  would  be  held  to  apply  to  estates  for  life; 
id^  consequendy,  that,  if  a  testator  manifested  an  in- 
IWioii  that  property  previously  devised  to  several  per- 
Mi  fcr  life,  as  tenants  in  common,  should  not  go  over 
I  tbe  ulterior  devisee  until  the  decease  of  all  the  de- 
fbr  life,  it  would  be  concluded,  by  the  same 
of  reasoning  as  had  conducted  to  a  similar 
ion  in  r^ard  to  devisees  in  tail,  that  the  testator 
the  surviving  devisees  or  devisee  for  the  time 
to  take  the  shares  of  the  deceased  objects.  Such 
reoendy  occurred,  in  the  case  of  Ashley  v. 
iri£fjf(r),  where  a  testator  devised  real  estate  to  the 

(•)  Vol.  II.  p.  478.  (c)  6  Sim.  S58.     And  see 

(h)  ft  Pow.J)ev.,b9  Jarman,      Pearce  v.  Edmeades,  3  Younge 
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use  of  his  daughter  A*  for  her  lifci  and,  after  the 
termination  of  that  estate,  to  the  use  of  trustees  to  pre- 
serve, and,  after  her  decease,  to  the  use  of  all  and  cvmt 
the  child  or  children  lawfully  begotten  and  to  be   bf. 
gotten  on  the  body  of  A.^  to  take  as  tenants  in  commoo^ 
and  not  as  joint-tenants ;  and^or  want  of  such  issue  ofj^ 
then  to  the  use  of  another  daughter,  and  her  childreoi 
in  like  manner.     Tlie  master  reported  that  the  children 
of  A.  took  life-estates  only,  without  cross-remainden 
between  them ;  but  Sir  L.  Skadwell^  V.  C,  expressed  a 
strong  opinion  against  the  finding  of  the  master.    He 
observed  that  but  one  subject  was  given  throoghoot; 
the  expression  *  for  want  of  such  issue  *  meant  want  of 
issue  whenever  that  event  might  happen,  either  by  there 
being  no  children  originally,  or  by  the  children  ceasing 
to   exist.      His   honor  accordingly  declared  that  die 
children  of  A.  took  estates  for  life,  as  tenants  in  common, 
with  cross- remainders  between  them  for  life.''    InLsm 
V.  Davies  (a),  where  the  testator  devised  to  B.  and  his 
heirs  lawfully  to  be  begotten,  <<  that  is  to  say,  to  Us 
first,  second,  third,  and  every  other  son  and  sons  suc- 
cessively, lawfully  to  be  begotten  of  the  body  of  the 
said  B.,  and  the  heirs  of  the  body  of  such  first,  seooo^ 
&c. ; "  it  was  held  that  B.  took  but  an  estate  fixr  lifc 
for,  that  the  subsequent  clause  was  explanatory  of  whst 
<^  heirs  "  meant.     Here,  the  whole  will  manifestly  poUi 
to  the  benefit  arising  from  survivorship. 

Cur.  adtkvi 


J 


^ 


CoLTMAN,  J.  (&},  delivered  the  judgment  of  the  cor 
The  question  in  this  case  is,  whether,  in  tbeev 
which  have  happened,  Samuel  Morgan  took  an  cf 
tail,  or  an  estate  for  life  only,  under  the  will  of  T 


(a)  2  Ld.  iZaym.  156l. 


(6)  TindakCJ., 
by  reason  of  illnefli. 
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1  certain  lands  in  the  parishes  of  Uanellin 
cufTy  in  the  county  of  Monmouth :  if  he  took 
or  life  only,  the  plaintiiF,  if  in  tail,  the  de- 
entitled  to  judgment. 

—  after  devising  the  lands  in  question  to  the 
MD  Samuel  Morgan^  for  life,  with  remainders 
!ttlement  to  his  issue,  with  remainder  to  the 
;randson,  Thomas  UemUn^  with  remainder 
Itlement  to  his  issue  —  devises  as  follows :  -r- 
debult  of  such  issue,  then  to  the  use  of  my 
ren  William  Uemelin^  Samuel  Uewelitif  Alice 
ind  Hannah  Liewelin  (brothers  and  sisters  of 
andson  Thomas  Uewelin)^  if  they  shall  happen 
;  at  the  time  of  his  decease,  for  and  during 
f  their  natural  lives,  and  the  life  of  the  sur- 
lem,  to  take  as  tenants  in  common,  and  not 
lants ;  and,  from  and  after  their  several  de- 
1  the  decease  of  the  survivor  of  them  the 
m  Liewelin^  Samuel  Liewelin^  Alice  Liewelin^ 
ah  Liewelin^  to  the  use  and  behoof  of  the 
Jl  and  every  other  the  son  and  sons  of  the 
bodies  of  my  said  grandchildren  William^ 
lice,  and  Hannah^  lawfully  to  be  begotten, 
jid  successively  and  in  remainder,  one  after 
I  they  and  every  of  them  shall  be  in  priority 
od  seniority  of  age,  and  of  the  several  ana 
heirs  of  the  body  and  bodies  of  all  and  every 
ind  sons  lawfully  issuing,  the  elder  of  such 
the  heirs  of  his  body  lawfully  issuing,  being 
iferred  and  to  take  before  the  younger  of 
the  heirs  of  his  and  their  body  and  bodies 
luing,  to  take  as  tenants  in  common,  and  not 
lants;  and,  for  want  or  in  default  of  such 
he  use  of  all  and  every  the  daughter  and 
of  the  bodies  of  my  said  grandchildren,  TVii-' 
dp  Alice^  and  Hannah^  lawfully  to  be  begotten, 
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and  the  heirs  of  the  bodies  of  such  daagfaters 
tively  lawfully  issuing,  the  daughters  of  each  of  my  ai 
grandchildren,  William^  Samuelj  Alice^  and  Hammh, 
more  than  one,  to  take  as  tenants  in  common^  and  m 
as  joint-tenants ;  and,  in  case  of  the  death  and  failme  < 
issue  of  any  one  or  more  of  the  said  daughters  of  m 
sa^l  grandchildren,  all  and  every  the  share  and  shirc 
of  tier  or  them  so  dying,  when  and  so  often  as  it  dial 
so  happen,  shall  go,  remain,  and  enure  to  the  sirfisa 
or  survivors,  and  other  and  others^f  the  said  daugirtm 
and  the  heirs  of  the  body  and  bodies  of  such  sunrifiiy 
and  other  daughter  and  daughters  respectively,  ndi 
surviving  daughters,  if  more  than  one,  to  take  siiP  ■ 
equal  parts  and  shares  as  tenants  in  common,  andioi 
as  joint-tenants ;  and,  if  all  such  daughters  but  one  dal 
die  without  issue,  or  if  there  shall  happen  to  be  bat  €W 
daughter  of  the  body  of  my  said  grandchildren  lawfaDf 
to  be  begotten,  then  to  the  use  of  such  only  sorrifi^f 
daughter  and  the  heirs  of  her  body  lawfully  isniBg: 
and,  in  case  either  of  my  said  grandchildreo,  W3lk/h 
Samtiely  Alice^  and  Hannahj  shall  happen  to  die  letting 
no  issue  behind  him,  her,  or  them,  then  my  willtfl 
meaning  is^  that  all  and  singular  the  premises  henii 
lastly  devised  shall  go  and  remain  to  the  survivor  cf 
them,  and  the  heirs  of  his  or  her  body  lawfoUy  tok 
begotten,  in  manner  aforesaid ;  and,  in  failure  of  iMV 
of  either  of  their  bodies,  lawfully  begotten,  then  I  giM^ 
devise,  and  bequeath  the  same  premises  to  the  usecf 
the  children  of  my  brothers,  Charles  Mm^an  and  titer 
Morgan^  in  manner  following,  that  is  to  say,  two  third 
parts  of  the  said  premises  unto  the  children  of  Omiin 
Morgan^  and  one  third  part  thereof  to  the  childM  d 
James  Morgan^  and  their  lawful  issue,  their  beinanJ 
assigns  for  ever,  share  and  share  alike.** 

The  devise  to  the  four  grandchildren  and  their  itfW 
consists  of  two  clauses  or  parts ;  the  first  giving  life- 
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that  contended  for  by  the  plaintiff*,  and  is  supported  by 
the  authority  of  decided  cases.     The  clause  was  pro- 
bably intended  to  supply  a  deficiency,  or  remove  a 
doubt,  arising  on  the  first  clause,  as  to  the  persons  wbo 
should  take,  in  the  event  of  one  or  more  of  the  grand- 
children dying  without  leaving  issue;  and  the  words 
with  which  it  commences —  '^my  will  and  meaning  is" 
—  are  properly  introductory  of  an  explanatory  or  sop* 
plemental  clause.     The  words  ^Mn  manner  aforesaid* 
are  necessarily  connected,  by  grammatical  constructioi^ 
with  the  words  '<  shall  go  and  remain,"  and  with  ti^ 
intermediate  words  ^^to  the  survivor,  and  the  heirs  ^ 
his  or  her  body  lawfully  begotten  as  aforesaid."    T^ 
words  *'  in  manner  aforesaid,"  taken  in  this  connexiai^ 
are  an  express  reference  to  some  manner  of  going  mad 
remaining  before  mentioned,  by  which  an  estate  could  go 
and  remain  to  a  grandchild  and  his  or  her  heirs  lawfuUy 
to  be  begotten ;  and  there  is  no  such  manner  of  going 
and  remaining  in  any  preceding  part  of  the  will,  except 
the  first  clause,  which  gives  estates  to  the  grandchildren 
for  life,  and  to  their  sons  and  daughters  in  tail,  wbicb, 
though  not,  in  words,  a  devise,  to  the  heirs  of  the  bodies 
of  the  sons  and  daughters,  is  a  devise  which  may  not 
improperly   be   described  as  one  to  the  heirs  of  the 
bodies  of  the  sons  and  daughters,  inasmuch  as  thotf 
who  would  take  under  it  are  the  same  persons,  and 
would  take  in  the  same  order  of  succession,  and  for  ibe 
same  extent  of  interest. 

The  defendant's  construction  treats  the  words  "in 
manner  aforesaid  "  as  something  inoperative,  and  with- 
out any  eflect,  in  the  meaning  of  the  will,  which,  on 
this  construction,  is  the  same  as  if  they  were  left  out; 
whereas,  the  construction  of  the  plaintiff  gives  them  the 
appropriate  effect  of  saving  a  long  repetition  of  the  de- 
tailed limitations  to  which  they  refer.  <^  It  is  always 
desirable,"  says  Lord  Ellenboroiighy  in  the  case  of  Mf- 
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?•  Met'edith  (a),  in  commenting  on  the  words  as 
nij  *<  if  possible  to  give  effect  to  all  the  words  of 
,  tnd  particularly  where  it  enables  the  court  to 
nniform  and  consistent  sense  to  the  whole  will." 
I  also  worthy  of  remark,  that  the  words  '*  lawfully 
so"  are,  in  the  first  clause,  applied  to  the  sons 
lighters  who  take  as  purchasers,  and  not  to  their 
who  are  described  as  <^  heirs  of  their  bodies  law- 
Hoing,"  or  simply  as  ^*  heirs  of  their  bodies," 
t  the  words  *'  lawfully  to  be  begotten."  And, 
bout  the  will,  it  will  be  found  that  the  words 
lUy  to  be  begotten,"  which  occur  a  great  many 
are  applied  to  sons  and  daughters  taking  as  pur- 
I,  and  not  to  heirs,  with  the  exception  of  the 
in  question,  and  the  analogous  clause  in  the  de- 
the  Abergavenny  estate  to  Alice  and  Hannah^  in 
as  in  that  in  question,  the  words  ^*  in  manner 
lid"  are  used  to  refer  to  a  preceding  clause  similar 
first  clause  of  the  devise  in  question. 
h  respect  to  the  intention  of  the  testator,  it  is  evi- 
lat  the  construction  which  gives  an  estate-tail ,  is 
lant  to  the  intention  carefully  expressed  in  the 
of  the  first  clause,  giving  an  estate-tnil  in  the 
to  an  only  daughter,  which  immediately  precedes 
XMid  clause,  and  inconsistent  with  the  general  plan 
testator,  as  shewn  by  the  devise  to  his  son  Samtielj 
0  devises  to  Thomas^  the  devise  to  William^  and 
)  Samuel,  the  grandson ;  in  all  of  which,  the  first 
bas  a  life  interest  only. 

sre  are  several  decided  cases  which  support  the 
action  which  we  have  adopted,  and  none,  that  we 
rare  of,  that  are  opposed  to  it.    In  Lisle  v.  Gray[b)j 
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A,  covenanted  to  stand  seised  to  the  use  of  £.,  his  s^ 
for  life ;  and,  after  his  decease,  to  the  use  of  the  Q 
son  of  the  body  of  £.,  and  the  heirs  male  of  the  body 
such  first  son ;  and,  for  default  of  such  issue,  to  the  c 
of  the  second  son  of  the  body  of  E,,  and  the  heirs  ma 
of  the  body  of  such  second  son ;  and,  for  default  of  sue 
issue,  to  the  use  of  the  third  son  of  the  body  of  £,  an 
the  heirs  male  of  the  body  of  such  third  son ;  and,  Sm 
default  of  such  issue,  to  the  use  of  the  fourth  son  of  tbe 
body  of  E.f  and  the  heirs  male  of  the  body  of  soch 
fourth  son  ;  and  so,  severally  and  respectively,  to  efery 
of  the  heirs  male  of  the  body  of  the  said  £.,  and  die 
heirs  male  of  the  bodies  of  such  heirs  male,  according 
to  their  ages  and  seniorities :  and  it  was  held,  by  die 
King's  Bench  and  Exchequer  Chamber,  that  £.  took 
an  estate  for  life  only,  notwithstanding  the  express  limit- 
ation to  the  heirs  male  of  his  body.  In  Lowe  v.  Davies  («)» 
a  devise  was  to  Benjamin  Jevon  and  his  heirs  lawfully  to 
be  begotten,  that  is  to  say,  to  his  first,  second,  third, and 
every  son  and  sons  successively,  lawfully  to  be  bqptten 
of  the  body  of  the  said  Benjamin^  and  the  heirs  of  die 
body  of  such  first,  second,  third,  and  every  other  sod 
and  sons  successively,  lawfully  issuing :  it  was  held,  tbst 
Benjamin  took  an  estate  for  life,  and  not  in  tail ;  and 
that  the  clauses  which  followed  the  limitation  to  die 
heirs  of  the  body  of  Benjamin^  were  explanatory  of  wW 
heirs  of  the  body  of  Benjamin  the  devise  meant  And 
in  Meredith  v.  Meredith  (6),  the  words  "  as  aforesaid 
were  held  **to  draw  down  and  incorporate"  the  wor4 
in  a  former  clause.  The  two  former  of  these  cases  were 
cited,  and  not  denied,  in  the  case  of  Jessonv.  Wright(c)* 
and  they  are  examples  (as  we  think  the  present  case  is»] 


•  (a)  2  Lord  Raym.  156\. 
And  see  S.  C.  somewhat  dif- 
ferently reported,  by  the  name 
of  Law  V.  Davin,  Barnardis- 


ton's  Rep.  in  B.  R.  238.,  8  Ft*- 
Ahr.  258. 

{b)  10  Easty  503. 
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of  the  rale  stated  by  Lord  Eldon  in  that  case  (a),  that 
the  words  heirs  of  the  body  *'  will  yield  to  a  clear  par- 
ticalar  intent  that  the  estate  should  be  only  for  life ;  and 
dmt  may  be  from  the  effect  of  superadded  words,  or  any 
expressions  shewing  the  particular  intent  of  the  tes- 
titor;  but  that  must  be  clearly  intelligible  and  un- 
eqoifOGal.'' 

Id  the  present  case,  the  words  ^^  shall  go  and  remain 
is  manner  aforesaid,"  import  a  clear  and  distinct  re- 
faenoe  to  the  first  clause  of  the  devise,  which  draws  it 
dowo,  and  incorporates  it  with  the  second :  and  the 
danses  so  incorporated  shew  an  intelligible  and  un- 
eqpiTocal  particular  intent,  that  a  grandchild  taking 
Qoder  the  second  clause  shall,  like  those  who  take 
mder  the  first,  have  an  estate  for  life  only. 

For  these  reasons,  we  are  of  opinion  that  the  judg- 
nent  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff,  (b) 
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^  Legacies  and  Denises  (D) ; 
Aie  d.  QalUni  v.  Gattini,  5  B, 


Doe  d.  Linsey  ▼.  Edwards,  5  A. 
S^  E.  95.,  6  N.  S^  M.  633. ; 
Hayeses  Introduction  to  Con^ 
veycmcingf  5th  edit.  Vol.  I.  p. 
542. 
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Smart  and  Another  v.  Sandars  and  Others. 


The  mere         A  SSUMPSIT,     The  declaration  stated  that  the  de- 
Drincipal  and  fendants,  before  &c.  were,  and  still  are,  com-bctor^ 

factor  confers^  and  carried  on,  and  continue  to  carry  on,  the  trade  and 

ordinarily,  an  jjy  gi^ess  of  a  corn-factor,  at  Liverpool;  that,  on  &c.,  in  con- 

authonty  to  ,     . 

sell  at  such       sideration  that  the  plaintiffs,  at  the  special  instance  and 

times  and  for  request  of  the  defendants,  had  consigned  and  deli?ered 

M^the^f  ^r  ^®  ^^^  defendants,  to  wit,  as  such  factors  as  aforesaid,! 

may,  in  the  cargo  of  wheat  for  and  on  account  of  the  plaintifl5,to 

exercise  of  ^j^^  f^j.  certain  reasonable  commission  and  reward  to  be 

his  discrre^ 

tion  think        P^'^  hy  the  plaintiffs  to  the  defendants  in  that  behalf 

best  for  his       they  the  defendants  undertook,  and  then  faithfully  pro- 
employer  : 
but,  if  he 
receive  the  goods  subject  to  any  special  instructions^  he  is  bound  to  obey  thak 

The  autliority,  whether  general  or  special^  is  revocable. 

QuuBre,  whether  the  factor's  authority  to  sell  can  be  revoked  after  he  has  ntde 
advances  upon  the  credit  of  the  goods  consigned  to  him,  bis  authority  then  beng 
coupled  with  an  interest? 

In  assumpsit,  the  declaration  stated  that  the  plaintiffs  had  consigned  wheitto 
the  defendants^  who  were  corn  factors,  for  sale  on  account  of  the  plaintifi;  thit 
the  defendants  then  promised  the  plaintiffs  to  ohey  and  observe  the  lawful  (ntloi 
and  directions  of  the  plaintiffs  to  be  given  by  them  to  the  defendants  in  regird 
to  the  sale  and  disposal  of  the  wheat,  and  that,  although  the  plaintiffs  ordered  the 
defendants  not  to  sell  below  a  certain  price,  and  although  the  same  was  a  lawfid 
order  and  direction  in  that  behalf,  yet  the  defenduits,  not  regarding  tlidr 
promise,  sold  at  a  less  price. 

Plea,  that,  after  the  delivery  of  the  wheat  to  the  defendants,  they  became  and 
were  under  advances  to  the  plaintiffs  in  respect  thereof ;  that  they  gave  the 
plaintiffs  notice  that  they  required  to  be  repaid  such  advances,  and  that  in  defioH 
they  should  sell  the  wheat  and  repay  themselves  ;  and  that,  although  a  reasonibl' 
time  had  elapsed,  the  plaintiffs  did  not  repay  them  such  advances ;  wherenpoo 
the  defendants,  for  the  purpose  of  reimbursing  themselves,  sold  the  wheat  for  th^ 
best  prices  that  could  then  be  obtained  for  the  same.  &c. :  — 

Held,  that  the  plea  was  bad  in  substance,  there  being  nothing  in  the  traottc* 
tion  disclosed  upon  the  record,  from  which  it  could  be  inferred  that  it  wai  ptft 
of  the  contract  that  at  any  time  the  wheat  should  be  forfeited,  or  the  defendtots 
authority  to  sell  enlarged,  so  as  to  enable  them  to  sell  for  repayment  of  advsooeii 
without  reference  to  its  being  for  the  interest  of  the  principals  to  sell  at  that 
particular  time,  and  for  that  price.      Fide  post,  p.  403.  (c) 
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e  plain tifis  to  obey  and  observe  the  lawful 
nd  directions  of  the  plaintiffs,  to  be  given  by 
Jie  defendants,  in  regard  to  the  sale  and  dis- 
the  said  wheat  by  the  defendants  for  the  plain- 
r^rment,  that,  although  the  defendants,  as  such 
hen  had  and  received  the  said  cargo  of  wheat 
purpose,  and  upon  the  terms  aforesaid;  and, 

the  defendants,  afterwards,  to  wit,  on  &c.,  sold 
08ed  of  a  certain  small  quantity,  to  wit,  twenty 
parcel  of  the  said  cargo  of  wheat;  and,  although 
dsy  to  wit,  on  &c.,  the  defendants  sold  and  dis- 
'  another  quantity,  to  wit,  six  hundred  bushels, 
Dg  other  parcel  of  the  said  cargo  of  wheat,  at 

a  certain  price,  to  wit,  at  the  rate  or  price  of 
for  each  and  every  of  the  said  last*mentioned 
of  wheat;  and,  although,  afterwards,  and  after 
t-mentioned  sale,  and  whilst  the  residue  of  the 
go  of  wheat  remained  in  the  hands  of  the  de- 
I  as  such  factors  unsold,  to  wit,  on  &c.,  the 
B  ordered  and  directed  the  defendants,  to  wit, 
factors  as  aforesaid,  not  to  sell  any  more  of  the 
go  of  wheat  under  75.  per  bushel,  and  then  only 
stent  of  a  certain  portion  thereof,  to  wit,  to  the 
of  1600  to  2400  bushels,  —  and  although  the 
"der  and  direction  was  then  a  lawful  order  and 
n  in  that  behalf,  and  the  defendants  then,  and 
fore  any  of  the  sales  thereinafter  mentioned,  had 
ftice  of  such  order  and  direction,  and  could  and 
and  ought  to  have  obeyed  and  observed  such 
ind  direction, — yet  the  defendants,  not  regarding 
dd  promise  and  undertaking,  but  contriving  and 
ng,  &c.,  did  not  obey  or  observe  the  said  order 
rection  of  the  plaintiffs  so  given  by  them  to  the 
mts  in  respect  of  the  said  residue  of  the  said 
)f  wheat  as  aforesaid,  but  then  wholly  neglected 
fused  so  to  do,  and  wrongfully  and  injuriously 


1846. 
Sbiaut 

V, 

Bandars. 


S82 


TRINITY  VACATION, 


1846. 

Smart 
Sandabs. 


sold  and  disposed  of  the  whole  of  the  said  residae  « 
the  said  cargo  of  wheat  at  and  after  the  rate  of  m^^ 
less  than  7s.  for  each  and  every  biishd  thereof,  ffaat 
to  say,  &C.  —  [alleging  a  variety  of  sales]]  <-*  and  afiesi 
wards,  to  wit,  on  &c.,  the  defendants  wroogfblly  aiBi 
injuriously  sold  and  disposed  of  divers,  to  wi^  SS'ZS 
bushels,  being  the  remainder  of  such  residue^  at  amf 
after  the  rate  of  6s.  for  each  and  every  bushel  tberso^ 
contrary  to  the  said  order  and  direction  of  the  plaintifi 
so  by  them  in  that  behalf  given  to  the  deiendanti  is 
aforesaid,  and  contrary  to  the  duty  of  the  defisodants  at 
such  factors  as  aforesaid  in  that  behalf:   Further,  afcr- 
ment,  that,  although  after  the  giving  of  the  order  aod 
direction  aforesaid,  and  after  the  violation  thereof  by  tk 
defendants,  and  whilst  the  remainder  thereinbefinne  lastly 
specified  of  the  said  residue  of  the  said  cargo  of  wheilf ' 
to  wit,  the  said  quantity  of  5S75  bushels  thereof,  n* 
mained  in  the  hands  of  the  defendants,  as  such  &cton, 
unsold,  to  wit,  on  &c.,  the  plaintiflfs  ordered  and  directed 
the  defendants,  to  wit,  as  such  factors  as  aforesaid,  not 
to  sell  the  said  remainder  of  the  said  residue  of  the  attd 
cargo  of  wheat,  or  any  part  thereof,  to  wit,  witboat 
further  directions  from  the  plaintiflb  in  that  behalf;  and 
that,  although  the  last-mentioned  order  and  direckioB 
was  tlien  a  lawful  order  and  direction  in  that  behaK 
and  the  defendants  then,  and  long  before  the  sale  there* 
mafter  mentioned,  had  due  notice  of  such  last-mentioofid 
order  and  direction,  and  could  and  might  and  ougbtto 
have  obeyed  and  observed  the  same,  yet  the  defendant^ 
further  disregarding  their  said  promise,  &&,  wrongiiilly 
and  injuriously  sold  and  disposed  of  the  said  remauMler 
of  the  said  residue  of  the  said  cargo,  without  any  furtber 
directions  from  the  plaintifis  in  that  behalf,  contrary  to 
the  last-mentioned  order  and  direction  of  the  plaintffii 
&C :   By  reason  of  which  said  several  premises  tbe 
plaintiffs  bad  sustained  great  loss,  &c. 
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There  was  a  second  count  in  the  same  form,  relating        1846. 

another  cargo  of  wheat. 

Tlurd  plea  —  that,  after  the  said  cargo  of  wheat  in  the 

nt  count  mentioned  had  been  so  consigned  to  the     Sanoars. 

eteadants   as   such    factors,   and    before    the  alleged 

mehes  of  promise,  to  wit,  on  &&,  the  defendants,  as 

Kb  factors  as  aforesaid,  became  and  were  under  ad- 

Mwes  to  the  plaintiffs  in  respect  of  the  said  consign- 

ttot  of  the  said  cargo  of  wheat  in  the  said  first  count 

MotioDed,  to  a  large  amount,  to  wit,  to  the  amount  of 

OOQL,  and  which  said  sum  so  advanced  by  the  defend- 

Dti|  as  such  factors  as  aforesaid,  to  the  plaintiffs,  w^s 

bi  doe  and  payable  by  the  plaintiffs  to  the  defendants, 

id  which  said  advances  the  defendants  had  come  under 

f  Mson  of  their  having  accepted  divers  bills  of  ex- 

bngs  for  the  plaintiffs,  and  at  their  request,  against, 

■d  00  the  security  of,  the  said  cargo,  before  the  giving 

if  ny  of  the  said  orders,  to  wit,  on  &c. ;  that  there- 

fOB,  afterwards,  and   before  the  committing  by  the 

Uttdants   of  any   of   the    said    alleged   breaches   of 

Miiie,    they,    the   defendants,    gave   notice   to   the 

)lMQti&  that  they,  the  defendants,  required   the  said 

in  of  money  so  advanced  by  the  defendants,  as  such 

actors  as  aforesaid,  in  respect  of  the  said  consignment 

^tbesaid  cargo  of  wheat,  to  be  repaid  to  them,  the 

icfciidants,  by  the  plaintiffs,  and  that,  if  the  plaintiffs 

Unot  repay  to  them,  the  defendants,  the  said  sum  of 

iQoejri  they,  the  defendants,  should  sell  the  said  whole 

'tke  residue  of  the  said  cargo  of  wheat,  and  out  of  the 

^^ffnj  to  be  produced  at  such  sale,  should  repay  them- 

idves  the  said  sum  of  money  advanced   by  the  defend- 

iMi  as  in  that  plea  aforesaid ;    that,  although,    after 

kgr,  the  defendants,  had  given  to  the  plaintiffs  the  said 

otice  in  tliat  plea  mentioned,  and,  before  the  commit- 

ig   by  the  defendants  of   any   of  the   said   alleged 

eaches  of  promise,  a  reasonable  time  for  the  plaintiffs 
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to  have  repaid  to  the  defendants  the  said  sum  of  nioc 
so  advanced  by  the  defendants  as  in  this  plea  afores^i 
had  elapsed,  yet  the  plaintiffs  did  not  nor  would  repi 
to  the  defendants  the  said  sum  of  moneys  or  any  pm 
thereof,  but  wholly  neglected  and  refused  so  to  do^  and 
the  whole  of  such  sum,  at  the  time,  &C.,  remained  doe 
and  unpaid ;  and  that,  for  the  purpose  of  repaying  to 
them,  the  defendants,  the  said  sum  of  money,  it  wasabst^ 
lutely  necessary  for  them,  the  defendants,  to  sell  the 
whole  of  the  residue  of  the  said  cargo  of  wheat  in  the 
said  first  count  mentioned  ;  wherefore  the  defendantStit 
the  several  times  when  &c.  in  the  said  first  count  men- 
tioned, for  the  purpose  of  reimbursing  and  repaying  to 
them,  the  defendants,  the  said  sum  of  money  so  adr 
vanced  by  the  defendants  as  in  that  plea  aforesaid,  sold 
the  said  residue  of  the  said  cargo  of  wheat  at  tbessid 
prices  in  the  said  first  count  mentioned,  the  same  being 
the  best  prices  which  could  then  be  obtained  for  the  laid 
residue  of  the  said  cargo  of  wheat,  and  with  the  mon^ 
produced  by  the  said  last* mentioned  sales,  being  a  kv 
amount  than  the  amount  of  the  said  advances,  did  then 
repay  and  reimburse  to  them,  the  defendants,  so  modi 
of  the  said  sum  so  advanced  by  the  defendants  to  tbe 
plaintiffs  as  aforesaid,  as  the  said  moneys  so  prodooed 
ns  aforesaid  were  sufficient  to  repay  and  reimburse^ » 
they  lawfully  might,  &c. 

Fourth  plea  —  that,  before  and  at  the  time  of  tbe 
giving  of  the  notice  by  the  defendants  to  the  plaintifli^ 
&c.,  the  plaintiffs  were  indebted  to  the  defendants  in  a 
large  sum  of  money,  to  wit,  the  sum  of  3000/.,  for  ad* 
vances  before  then  made  by  the  defendants  as  audi 
factors  as  aforesaid,  to  the  plaintiflfe,  in  respect  of  and 
against  consignments  of  goods  before  then  made  by  the 
plaintiffs  to  the  defendants,  as  such  factors  as  aforesaidi 
for  the  purpose  of  such  goods  being  sold  and  disposed 
of  by  the  defendants,  as  such  factors  as  aforesaid,  for  the 
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hiadSsf  and,  by  reason  of  the  plaintiffs  being  so  in-        1846. 

lebted  to  the  defendants  as  in  that  plea  aforesaid,  the       

daidants.  as  such  factors  as  aforesaid,  before  and  at        Si'abt 

le  time  &c.,  had  a  lien  upon  the  said  residue  of  the     Sandabs. 

lid  oirgo  of  wheat,  in  the  first  count  mentioned,  and 

poDthe  proceeds  of  the  said  residue  of  the  said  cargo  of 

keat,  after  the  same  was  sold,  for  the  said  sum  of  money 

»diie  and  owing  from  the  plaintiffs  to  the  defendants 

I  in  that  plea  aforesaid;  and  had  a  right  to  have  the 

a  last-mentioned  sum  of  money  paid  and  satisfied  to 

koD,  the  defendants,  out  of  the  said  proceeds  of  the 

lid  cargo  of  wheat  in  the  said   first  count  mentioned ; 

kit  thereupon,  they,  defendants,  after  the  plaintiffs  had 

Mome,  and  whilst  they  were,  so  indebted  to  the  de- 

bduits  as  in  that  plea  aforesaid,  and  before  the  said 

ilkged  breaches,  to  wit,  on  &c.,  gave  notice  to   the 

linitiffi,  &c. :  concluding  as  in  the  third  plea* 

To  these  pleas, — as  also  to  two  others,  viz.  the  eighth 
■d  ninth,  which  were  similar  pleas  to  the  second  count, 
-"the  plaintiffs  demurred  specially.  The  grounds  of 
knunrer  to  the  third  and  eighth  pleas  were  —  that  it  is 
Nit  an  inference  of  law  that  the  defendants,  under  the 
iotnmstances  in  those  pleas  stated,  were,  as  factors,  enti- 
kd  to  sell  the  wheat  in  the  first  count  mentioned,  con- 
1117  to  the  orders  and  directions  of  their  principals, 
k  plaintiffs  —  that  the  defendants  could  only  obtain 
lie  power  so  to  sell,  by  reason  of  some  agreement  with 
lit  plaintiffs  in  that  behalf;  and  that  such  agreement,  if 
>ide  subsequently  to  the  promise  in  the  first  count  men- 
Baed,  should  have  been  expressly  pleaded  —  that  they 
tre  an  argumentative  traverse  of  the  promise  in  the 
Qt  count  mentioned,  and  bad  as  amounting  to  the 
neral  issue  —  that  they  were  uncertain,  as  leaving  it 
Nibtful  whether  the  defendants  meant  to  admit  the 
omise  in  the  first  count  mentioned,  or  to  qualify  and 
deny  the  same  —  that  it  was  either  no  answer  in  law 
roLm  III.  — =  c  B.  c  c 
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1846.        to  the  first  count,  or  was,  at  most,  an  infbnnai  and 
technical  traverse  of  the  allegation  that  the  orders 


^'^'''       directions  in  the  first  count  mentioned,  were  kirA 
«•  ... 

SAKDAms.      orders  and  directions  —  that  it  was  double,  in  rdyinigi 

not  only  on  the  advances,  but  on  an  absolute  neoesshf 

in  fact  for  selling  —  that  the  facts  creating  such  neoei* 

sity  should  have  been  specially  set  forth  -*-*  that  the  alfe* 

gation  of  absolute  necessity  was   uncertain,  and  too 

indefinite,  and,  if  intended  to  be  relied  on  as  a  materiil 

allegation,   it  should   have  been   more  explicit;  and 

that,  in  its  present  indefinite  form,  the  plaintiff  oonld 

not  safely  take  issue  on  such  allegation. 

The  grounds  of  demurrer  to  the  fourth  and  niotli 

pleas  were  the  same  as  the  above,  with  thb  addition — 

that  the  defendants  ought  to  have  shewn  with  dor 

particularity  the  right  which  they  alleged  they  had  iP 

have  their  debt  paid  and  satisfied  out  of  the  proceeds  of 

the  said  wheat ;  and  that  the  pleas  were  uncertaioy  in 

not  shewing  distinctly  whether  such  right  simply  re* 

suited  firom  the  defendants'  general  lien  as  fiictort)  or 

whether  such  right  was  acquired  otherwise. 

Channell^  Seijt  (with  whom  was  TapreU)^  in  support 
of  the  demurrers.     The  third  plea  sets  up  a  right  Id 
the  defendants  to  sell  the  wheat  in  question  at  lofftf 
prices  than  those  at  which  they  were  directed  by  tk 
plaintifi^  to  sell,  by  reason  of  the  plaintiffs*  omittiiff  > 
a  reasonable  time  after  notice  to  them,  to  repay  ibe  de- 
fendants the  amount  of  advances  made  by  them  tolk 
plaintiffs  upon  the  security  of  the  wheat;  and  it  gocstf 
to  allege  that  it  was  absolutely  necessary  for  the  diK 
fendants  to  sell  the  whole  residue  of  the  wheat  for  tM 
purpose,  and  that  they  sold  it  for  the  best  price  dttt 
could  be  obtained.     The  fourth  plea  sets  up  a  lien  oB 
the  wheat  for  advances,  and  justifies  the  sale  for  ck 
purpose  of  repaying  the  defendants  such  advances,  tk 
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ptaintifi  failing  to  repay  them  in  a  reasonable  time  after  1846. 
Botice.  These  pleas  are  clearly  bad  in  substance  as  well  — — — 
Mia  form.  The  declaration  alleges  a  duty  and  a  pro-  ^'^^^^ 
wm  OD  the  part  of  the  defendants,  as  factorsi  to  obey  Sandabs. 
lad  observe  the  lawful  orders  and  directions  of  the 
piuDiifis  in  regard  to  Uie  sale  and  disposal  of  the  wheat. 
Tke  defendants»  by  their  pleas,  do  nqt  deny  that  they 
noeived  the  wheat  on  the  terms  which  are  staled  in 
Ae  declaration.  If  they  rely  on  a  right  of  sale,  they 
nly  00  something  that  is  substantially  matter  of  con- 
tmd  The  plea,  therefore,  amounts  to  non  assumpsit. 
[Maide,  J.  It  is  an  argumentative  denial  that  the  order 
ilicged  in  the  declaration,  was  a  lawful  order  in  that  be- 
U£]  If  the  defendants  bad  been  under  advances,  and 
AipUntifis  had  ordered  tbem  not  to  sell  but  at  an  ex- 
taigant  price,  that  would  not  have  been  a  lawful  order. 
Ae  third  plea  is  also  bad  for  uncertainty :  it  leaves  it 
<kiibtfiil  whether  the.defendants  mean  to  admit  the  pro- 
ibe  as  pleaded,  and  deny  the  lawfulness  of  the  order,  or 
^deny  the  promise.  Further,  the  plea  is  double,  in 
^jmg  not  only  upon  the  advances,  but  also  upon  the 
^bsolttte  necessity  for  selling  —  unless  tlie  necessity  is 
Vilified  by  the  object,  viz.  the  obtaining  payment  of 
As  advances;  and  then  the  plea  would  be  bad  in  sub- 
itece.  The  defendants,  as  factors,  clearly  bad  a  general 
W  on  this  wheat  for  their  advances.  A  lien  is,  how- 
tw,  strictly  speaking,  matter  of  evidence  only.  It  is 
i right  to  hold  in  pledge,  but  not  to  sell:  Dtifresne  v. 
Btickinson  (a) ;  Raleigh  v.  Atkinson,  (b)  In  the  last- 
Motioned  case,  the  declaration,  by  assignees  of  bank- 
>vplSi  stated,  that  the  defendant  was  a  commission 
ipot  at  Monlrealj  and  that  the  bankrupts,  before  their 
wkniptcy,  delivered  to  him  certain  goods,  which  were 
*^  to  be  sold  at  less  than  invoice  prices ;  that,  at  the 

(«)  3  TViim*.  117.  (6)  6  M.  ^  W.  670. 
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time  of  the  bankruptcy,  a  large  quantity  of  these  goo 
remained  in  the  defendant's  hands  unsold ;  that  tl 
plaintiffs,  being  assignees  of  the  bankrupts  directed  t 
defendant  not  to  sell  the  goods  at  less  than  ioToi 
prices,  until  he  had  rendered  to  them  an  account  of  tl 
goods,  and  the  plaintiffs  had  been  enabled  to  judge,  ai 
had  determined,  and  given  the  defendant  notice,  wfa 
ther  they  would  redeem  the  goods  without  sale  or  no 
breach,  that  the  defendant,  after  the  bankruptcy,  m 
after  he  had  rendered  an  account  of  the  goods,  so 
them  at  less  than  the  invoice  prices,  although  the  d 
fendant,  after  the  rendering  of  the  account,  and  befo 
the  sale,  was  required  by  the  plaintiffs,  and  theyga: 
him  notice,  to  send  the  goods  to  England^  and  that  tb 
would  redeem  them  without  sale.  The  defend* 
pleaded,  that,  after  the  bankrupts  had  caused  the  goc 
to  be  delivered  to  him,  and  before  and  at  and  after  tbc 
bankruptcy,  and  whilst  the  good&  remained  unsold  i 
his  hands,  the  defendant,  for  advances  made  before  th 
bankruptcy,  had  a  lien  upon  the  goods ;  thdt  the  bask 
rupts,  before  their  bankruptcy,  and  after  the  delivery  ol 
the  goods,  in  consideration  of  the  advances  by  the  de- 
fendant, agreed  with  the  defendant  that  he  should  sell 
the  goods  at  the  best  market  prices,  and  realise  thereoa 
against  his  said  advances ;  that  the  defendant,  relying 
upon  the  authority  to  him  to  sell  and  realise  against  JHi 
said  advances,  permitted  his  advances  to  remain  unpikl 
for  a  long  time,  to  wit,  until  and  at  and  after  the  bank- 
ruptcy ;  that,  after  the  bankruptcy,  and  after  the  d^ 
fendant  had  rendered  an  account  of  the  goods,  and 
whilst  they  were  unsold,  the  plaintiffs  did  not  tender  oi 
offer  to  pay  the 'defendant  his  advances  or  lien,  ortt 
redeem  the  goods  before  the  defendant  should  part  witi 
them,  and  the  said  goods  so  remaining  on  hand  wert 
then  deteriorating  and  depreciating  in  price,  aod  tb 
market  getting  worse ;  wherefore,  he,  the  defendant,  ei 
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erasing  his  best  judgment  for  the  estate  of  the  bank- 
rupts, and  the  plain tifis  as  assignees^  and  to  realise  his 
advances,  after  he  was  required  to  send  the  goods  to 
hmkm  to  be  redeemed,  sold  the  said  goods  at  the 
best  market  prices,  according  to  the  said  authority  of 
tbe  bankrupts  to  him  in  that  behalf,  using  his  best 
judgment  therein,  as  he  lawfully  might ;  and,  after  giv- 
ing credit  for  the  proceeds  under  such  sale,  there  still 
lemaiDed  due  to  the  defendant  a  large  sum  of  his  said 
advances,  and  the  estate  of  the  bankrupts,  and  the 
pUntifis,  as  assignees,  were  still  indebted  in  a  large 
iBouDt  on  account  of  the  advances.  It  was  held,  that 
Ae  breach  did  not,  by  alleging  that  the  plaintiffs  gave 
tbe  defendant  notice  to  send  the  goods  to  England, 
loder  the  declaration  bad ;  and  that  the  plea  was  bad, 
•  it  shewed  no  consideration  for  any  agreement  which 
deprived  the  bankrupts  or  the  assignees  of  their  right 
to  revoke  the  authority  to  the  defendant  to  sell.  Here, 
tbe  court  is  called  upon,  as  a  matter  of  law,  to  treat 
tbbas  a  justifiable  sale,  independently  of  contract.  In 
AoryoD  Agency  (a),  the  law  is  thus  laid  down:  ^^  In 
teipect  to  the  rights  conferred  upon  a  party  by  a  lien, 
it  Day  be  stated  that  they  are  generally  of  a  very  limited 
Mire.  As  a  lien  is,  ordinarily,  nothing  more  than  a 
ifbt  of  retainer  of  the  property,  the  party  cannot  sell  or 
'iqNxeof  the  property  in  order  to  satisfy  his  lien,  unless, 
tbe  consent  of  the  owner,  either  express,  or  im- 
the  nature  and  objects  of  the  very  transaction. 
Tbas,  for  example,  if  goods  are  consigned  to  a  factor  for 
ideiand  he  makes  advances  upon  them,  he  is,  of  course, 
inttted  with  a  right  to  sell  them,  and  may,  out  of  the 
FRKeeds,  satisfy  his  lien,  or  use  it  by  way  of  set-off.  {b) 


1846. 
Smart 

V. 

Sandars. 


8 


;•)  p.  330.  t.  371. 
k)  adng  3  Chut,  on  Cam. 
Mmuf.  551.;    Pothonier 
,  JWI,  N.  P.  C.  383., 
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Nay,  in  certain  cases,  where  he  has  made  adv 
factor,  it  would  seem  to  be  clear  that  he  may  sell 
those  advances,  without  the  assent  of  the  owne 
domino),  if  the  latter,  after  due  notice  of  the  inte 
sell  for  the  advances,  does  not  repay  him  the  a 
To  this  the  learned  author  adds  the  following  I 
^  This  point  has  been  expressly  decided  in  the  i 
court  of  Massachusseits,  at  the  March  term,  1 
Boston,  in  the  case  of  Parker  v.  Brancher.  {a) 
thonier  v.  Dawson  (&),  Lord  Chief  Justice  Gih 
'  Undoubtedly,  as  a  general  proposition,  a  right 
gives  no  right  to  sell  the  goods.  But,  when  gi 
deposited  by  way  of  security,  to  indemnify 
against  a  loan  of  money,  it  is  more  than  a  pledg 
lender's  rights  are  more  extensive  than  such  « 
under  an  ordinary  lien  in  the  way  of  trade, 
goods  were  deposited  to  secure  a  loan.  It  ma 
ferred,  therefore,  that  the  contract  was  this :  ^  I 
borrower)  repay  the  money,  you  must  reddi 
goods ;  but,  if  I  fail  to  repay  it,  you  may  use  d 
rity  I  have  left  to  repay  yourself.'  I  think,  th 
the  defendant  had  a  right  to  sell.' "  Story's  infe 
not  warranted  by  the  authorities  he  cites.  Polk 
Dawson  was  the  case  of  a  pledge.  Referring 
and  other  cases  (c),  Mr.  Smith,  in  his  Leading 
says  (d) :  '*  If  the  pawnor  make  default  in  pay 
the  stipulated  time,  the  pawnee  has  a  right  to 
pledge;  and  this  he  may  do  of  his  own  accord, 
any  previous  application  to  a  court  of  equity.'* 


Bi/les,  Serjt.  (with  whom  was  Crompton),  contr\ 
pleas  in  question  are  good,  as  well  in  substanc 


Comm,  Led.  41.  p.  642.  (3rd 
edit.) 

(a)  2  Law  Reporter,  46., 
for  June,  1839.  See  also  3 
Chitt,  on  Com,  and  Manuf.  55 1  • 


(6)  Holt,  N.  P.  C. 

(c)  Tucket  V.  WUm 
Wms.Zdl.;  Lockwood 
9  Mod.  278.,  2  Atk.  Si 

(d)  Vol.  I.  p.  loa 
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nxL    Goods  having  been  consigned  to  a  factor  for        1846. 

le,  by  whom  money  has  been  advanced  upon  them,  it    '   — — — 

not  competent  to  the  principal,  after  notice  from  the        ^'''^t 

dor  that  he  shall  sell  the  goods  unless  the  money  ad-      Sakdabs. 

weed  by  him  is  repaid,  to  recall  the  authority  of  the 

iltnr  to  sell  at  the  best  market,  —  the  authority  being 

oepled  with   an   interest,  and  therefore  irrevocable. 

[he  doctrine  laid  down  by  Dr.  Sion/y  and  for  which  he 

littt  Parker  v.  Brancher,  has  since  been  confirmed  oo 

nit  of  error,  by  the  supreme  court  of  the  United  States, 

b  Brown  ▼•  M^Gran  (a),  where  the  court,  after  stating 

tlttt  the  fiictor's  right  to  sell  may  be  controlled  by 

igreement,  say :  ^  On  the  other  hand,  where  the  con- 

ngsment  is  made  generally,  without  any  specific  orders 

■  to  the  time  or  mode  of  sale,  and  the  factor  makes 

■dunces,  or  incurs  liabilities,  on  the  footing  of  such  coa- 

ifunents,  then  the  legal  presumption  is,  that  the  factor 

b  intended  to  be  clothed  with  the  ordinary  rights  of 

kloiB  to  sell,  in  the  exercise  of  a  sound  discretion,  at 

Mcii  time  and  in  such  mode  as  the  usage  of  trade  and 

b  general  duty  require,  and  to  reimburse  himself  for 

Ut  advances  and  liabilities  out  of  the  proceeds  of  the 

^;  and  the  consignor  has  no  right,  by  any  subse- 

)>Knt  orders  given  after  advances  have  been  made,  or 

lidrilities  incurred,  by  the  factor,  to  suspend  or  control 

^  right  of  sale,  except  so  (ar  as  respects  the  surplus 

'tile  consignment,  not  necessary  for  the  reimburse* 

DCQt  of  such  advances  or  liabilities.''     Thus,  treating 

^  right  of  sale  under  such  circumstances,  as  a  right 

^>Iied  by  law,  and  not  as  a  matter  of  contract,  as  is 

Nitended  for  on  the  other  side.     The  mere  relation  of 

• 

^''icipal  and  factor  clothes  the  latter  with  the  right  to 
"  fiir  the  best  price ;  and  it  is  not  competent  to  the 
''^pal  to  revoke  that  authority  where  advances  have 

(a)  14  Peter's  Rep,  480. 
c  c  4 
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1846.       been  made  by  the  factor  on  the  credit  of  the  consign- 

roent.    [CfessnjoeU^  J.    All  that  Story  says,  is,  that,  where 

Smabt       goods  are  consigned,  the  factor  having  a  general  discre*  ^ 
Sanoars.     ^^^  ^o  s^^'»  ^be  principal  cannot  recall  the  authorit]^ 
without  repaying  the  advances.     Here,  however,  th^ 
declaration  alleges  the  wheat  to  have  been  consigned 
the  defendants  upon  a  promise  by  them  to  obey 
observe  the  lawful  orders  and  directions  of  the  plaintifij^ 
to  be  given  by  them  to  the  defendants  in  regard  to  tlie 
sale  and  disposal  of  the  wheat  by  them.     That  is  alto- 
gether a  different  contract.]     A  leading  case  upon  this 
subject  is  Gaussen  v.  Morton  (a),  where  u^.,  being  in- 
debted to  B,,  in  order  to  discharge  the  debt,  executed 
to  B,  a  power  of  attorney,  authorising  him  to  sell  cer^ 
tain  lands  belonging  to  him,  A. ;  and  it  was  held  that 
this,  being  an  authority  coupled  with  an  interest,  coold 
not  be  revoked.     So,  in  JVahh  v.  Whitcomb  (b)^  Lord 
Kenyon  says :  *^  There  is  a  difference  in  cases  of  powers 
of  attorney :  in  general,  they  are  revocable  from  their 
nature:  but  there  are  these  exceptions — where  a  power 
of  attorney  is  part  of  a  security  for  money,  there  it  is 
not  revocable ;  where  a  power  of  attorney  was  made  to 
levy  a  fine,  as  part  of  a  security,  it  was  held  not  to  be 
revocable :/  the  principle   is  applicable  to  every  case 
where  a  power  of  attorney  is  necessary  to  effectuate  any  ' 
security ;  such  is  not  revocable."     The  way  in  which 
the  case  of  Pothonier  v.  Dawson  b  treated  by  Story  and 
by  Smithf  is  the  true  principle  upon  which  that  case  pnh 
ceeded,  viz.  that  the  power  of  sale  is  an  incident  implied 
by  law.     In  Story  on  Bailments,  it  is  laid  down,  in  ge* :  < 
neral  terms,  that  a  pledge  implies  a  right  of  sale.    Tha. 
author  says  (c) :  ^^  Another  right  resulting  by  the  cod* 
mon  law  from  the  contract  of  pledge,  is,  the  right  to  '^ 


(a)  10  B.  S;  C.  731.,  5  M.  (6)  2  Esp.  AT.  P.  C.  565. 

<Sf  R.  613.  (c)  2nd  edit.  p.  206.  8.  SOB. 
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U  the  pledge,  when  there  has  4)eeD  a  default  in  the  ]  846. 

edgor  in  complying  with  his  engagement    Such  a  right  ' 

MS  not  devest  the  general  property  of  the  pawnor,  Smabi 

ititQl  leaves  in  him  a  right  of  redemption.     But,  if  Sandabs. 
e  pledge  is  not  redeemed  within  the  stipulated  time, 

■ 

r  a  due  performance  of  the  contract  for  which  it  is  a 
Gority,  the  pawnee  has  then  a  right  to  require  a  sale 
be  made  thereof,  in  order  to  have  his  debt  or  in- 
■01^.  If  there  is  no  stipulated  time  for  the  payment 
Ae  debt,  but  the  pledge  is  for  an  indefinite  period, 
e  pawnee  has  a  right,  upon  request,  to  insist  upon  a 
€iDpt  fulfilment  of  the  engagement ;  and,  if  the  pawnor 
gleets  or  refuses  to  comply,  the  pawnee  may,  upon 
le.  demand,  and  notice  to  the  pawnor,  require  the 
nm  to  be  sold."  For  these  positions,  the  learned 
Aor  refers  to  several  American  authorities.  He  then 
Weeds  (a) :  ^*  By  the  Roman  law,  a  right  of  sale  was 
VBD,  to  the  same  effect  as  in  the  common  law.  If  a 
l^to  sell  constituted  a  part  of  the  contract,  it  was,  of 
Me,  obligatory.  If  no  such  right  was  provided  for 
the  contract,  and  a  sale  was  not  prohibited,  it  might 
tiDide;  and,  even  if  prohibited,  the  pledgee  might, 
Iv  regular  notice  and  proceedings  against  the  pledgor, 
Kvearight  to  sell,  upon  his  default  of  payment.  The 
k  might  be  by  a  judicial  order  of  sale,  or  by  the  act 
.the  party,  after  due  notice  to  the  owner ;  and,  in 
ther  case,  if  the  sale  was  bond  Jide^  it  passed  the  title 
iipletely  to  the  purchaser.  Justinian^  however,  di- 
eted, that,  if  any  mode  of  selling  was  prescribed  by 
«  parties,  that  should  be  followed ;  and  that,  in  the 
xeoce  of  any  such  stipulation,  the  pawnee  might  sell, 
^  two  years  from  the  proper  notice  to  the  party,  or 
^  a  judicial  sentence,  and  not  before.  The  modern 
^■008  of  continental   Europe^  and  others   using  the 

(a)  Ss.  309,  310. 


Smart 
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1846.        civil  law,  seem  generally  to  have  adopted  the  rule  i 

requiring  a  judicial  sale.    The  code  of  Louisiana  {a)  hi 

adopted  the  like  course.     The  common  law  of  JBi^&nii 

Sandabs.     existing  in  the  time  of  Gtanville,  seems  to  have  reqoii^ 

a  judicial  process  to  justify  the  sale,  or,  at  least,  to  destr^ 

the  right  of  redemption.     But  the  law,  as  at  pres«i 

established,  leaves  an  election  to  the  pawnee.     He  nn 

file  a  bill  in  equity  against  the  pawnor  for  a  foredotnn 

and  sale ;  or  he  may  proceed  to  sell  ex  mero  motu,  opoi 

giving  due  notice  of  his  intention  to  the  pledgor.    lo  tbe 

latter  case,  if  the  sale  is  bondfide^  and  reasonably  naik^ 

it  will  be  equally  as  obligatory  as  in  the  first  cne." 

The  law   is  similarly  laid  down  in  Kenfs  Caaaaor 

taries  (i),  a  work  of  considerable  authority.     In  Mi 

Principles  of  the  Law  of  Scotland  (c),  treating  of  plec^ 

it  is  said :     *^  It  gives  no  power  to  sell  without  the  WM^ 

rant  of  a  judge ;  nor  to  make  use  of  the  subject;  and 

the  fruits,  if  reaped,  go  to  the  extinction  of  the  debt 

The  right  conferred  is,  merely  to  retain  in  securi^,  ind 

to  resist  all  attempts  by  the  owner,  or  those  in  his  righti 

to  recover  the  possession,  till  the  debt  be  satisfied.  Bit 

it  is  a  real  right  completed  by  delivery  and  possesM) 

which  delivery  can  be  given  efiectually  only  by  o» 

having  the  ownership  or  disposal.     This,  with  continoil 

possession  of  the  thing  impledged,  are  necessaiy  to  the 

creation  and  continuance  of  the  real  right  in  the  pledgee* 

A  factor  who  has  the  goods  of  his  principal  in  his  bsvii 

can  effectually  pledge  them,  or  take  advances  on  their 

consignment."     The  right  of  sale  exists  by  the  law  ef 

France*     By  the  Code  de  Commerce  (i2),  it  is  provided (i)i 

that  *^  a  factor  who  makes  advances  on  goods  seat  to 

him  from  another  place  for  the  purpose  of  being  6cM<v 

account  of  a  constituent,  has  the  privilege  of  reirobmiog 


(o)  Code  of  1 825,  Art.  31 82.  (d)  Tit.  VL  s.  1 . 

h)  3rd  edit.  Vol.  II.  p.  642.  \e)  Art.  93. 

c)  4th  edit.  514.  s.  1364. 
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of  his  advances,  interest,  and  expenses,  from  the 
s  of  the  goods,  when  the  goods  are  at  his  dis- 
I  his  warehouse,  or  in  a  public  store,  or  where, 
b«y  may  have  reached,  he  can  prove  by  a  bill  of 
9r  by  a  letter  of  advice,  that  they  have  been 
led*  If  (a)  the  goods  have  been  sold  and  de- 
em account  of  the  constituent,  the  factor  reim- 
imaelf  his  advances,  interest,  and  expenses,  from 
Deeds  of  the  sale ; '  and  that  in  preference  to 
titaent's  creditors.*'  This  question  was  mooted 
wr  V.  M*Kai/{b)f  and  Parke^  B.,  intimated  an 
that  the  factor  might  sell  to  reimburse  himself 
lOcea.  The  result  of  the  authorities  seems  to  be^ 
lere  there  is  a  general  consignment  for  sale,  the 
advances  are  made,  the  law  engrafts  upon  the 
;  a  condition  to  the  effect  stated  by  Story.  Where 
let  irmade  subject  to  a  condition,  the  plaintiff 
dare  upon  the  contract,  without  noticing  the 
D :  the  defendant  may  plead  it :  Smart  v.  Hyde,  (c) 
J«  You  have  not  pleaded  the  condition  here : 
^ition  is  implied  in  the  declaration,  the  objec-* 
t  the  plea  amounts  to  non  assumpsit,  is  answered.] 
i  b  said  that  there  is  no  traverse  of  the  lawful 
that,  however,  would  be  to  traverse  a  mere  legal 
eb  If  the  pleas  are  good  in  substance,  they  are 
id  in  point  of  form. 

■aO^  Serjt.,  in  reply.  The  position  contended 
die  part  of  the  defendants  is  not  sustained  by 
horities  cited.  The  passage  in  Story  on  Bail- 
I  808.,  is  not  in  conformity  with  our  law ;  or,  if 
it  mast  be  understood  as  to  pledges  of  a  dif- 
haracter;  for  in  $811.,  he' says:  ''The  case  of 
in  this  respect  distinguishable  from  the  or- 
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(c)  SM.SsW.  72s 
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Smart 


1 84>6.        dinary  case  of  liens ;  for,  a  mere  right  of  lien  b  not  unds 
stood  to  carry  with  it  any  general  right  of  sale  to  seen  J 
an  indemnity*     The  foundation  of  the  distinction  rests  i 
Sandars.     this,  that  the  contract  of  pledge  carries  an  implicatio) 
that  the  security  shall  be  made  effectual  to  discharge  tb 
obligation ;  but,  in  the  case  of  a  lien,  nothing  is  suppoiec 
to  be  given  but  a  right  of  retention  or  detainer,  anlea 
under  special  circumstances."   In  Clark  v.  Gilbert  (a\  it 
was  not  contended  that  the  defendant  had  a  right  to  sd 
the  pledge  to  repay  himself.     The  right  to  sell  caDoat 
be  treated  as  an  inference  of  law.     Stoty^  in  hb  Lav  of 
Agency,  says  (b) :  ^^  From  what  has  already  been  said,  k 
is  clear  that  all  general  liens  have  their  origin  in  the 
positive  or  implied  agreement  of  the  parties.    Some  of 
them,  however,  have  now,  by  the  general  usage  of  tndi^ 
become  so  fixed  and  invariable,  that  no  proof  whatsoeier 
is  required  to  establish  their  existence ;  but  courts  of  ji^ 
tice  take  notice  of  them  as  a  matter  of  course,  (c)   Otberiy 
again,  are  so  variable  and  uncertain,  or  are  so  much 
affected  by  local  usages,  that,  in  all  cases  of  controfeiifff 
they  are  required  to  be  established  by  competent  proo^ 
before  they  are  admitted.     In  practice,  however,  ace(it 
for  this  purpose,  the  distinction  between  general  iietf 
by  the  usage  of  trade,  and  those  arising  from  positive  or 
special   agreement,  is  little  attended  to.''     As  to  tk 
question  of  condition  ;  Smart  v.  Hyde  stands  on  a  ptf* 
ticular  footing,   and  does  not   warrant  the  dedodifli 
sought  to  be  drawn  from  it.    Here,  the  plea  neither 
traverses,  nor  confesses  and  avoids,  the  promise  dedaiw 
on,  and  is  clearly  bad :   Whittaker  v.  Mason  {d) ;  SmA 
V,  Dixon  {e) ;  Nash  v.  Breeze*  (g) 

Cur.  adtuvdl' 

(a)  2  N.  C.  343.,  2  Scott,  (d)  2  N.  C.  359.,  «  ** 

520.  567. 

(6)  Page  333,  s.  375.  {e)  7  Ad.  S;  S.  I.,  ZN ^ 

(c)  Vide  Branddo  v.  Bamett,      P.  1. 
6M.S^O. 670.,  n.  (rf).  (g)  II  M.SfW. 352. 
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C0LTMAN9  J.  (in  the  absence  of  Tindal^  C.  J,),  now        1846. 
deliVcred  the  judgment  of  the  court.  ■ 

This  was  an  action  of  assumpsit,  in  which  the  plain-  Smart 
tifi  declared, —- for  that  whereas  the  defendants  were  Sandabsl 
iDd  are  corn-factors  at  Liverpool^  and  heretofore,  to  wit, 
00  the  23rd  of  June^  1842,  in  consideration  that  the 
pliioti£&,«at  the  requests  of  the  defendants,  had  consigned 
aod  delivered  to  them,  as  such  factors,  a  cargo  con- 
nsting  of  8563  bushels  of  wheat,  to  be  sold  and  disposed 
of  by  the  defendants,  as  such  factors,  for  and  on  account 
of  die  plaintiffs,  for  reasonable  commission  and  reward 
to  be  paid  by  the  plaintiffs  to  the  defendants  in  that 
behalf  the  defendants  promised  to  obey  and  observe 
the  lawful  orders  and  directions  of  the  plaintiffs,  to  l>e 
giveo  by  them  to  the  defendants,  in  regard  to  the  sale 
ad  disposal  of  the  wheat ;  that  the  defendants  after- 
virds  sold  and  disposed  of  a  small  part  of  the  wheat 
itb.4iJ!.  per  bushel,  and  that,  although  the  plaintiffs 
ttdered  them  not  to  sell  any  more  for  less  than  7$.  per 
httbd,  yet  the  defendants  sold  for  lower  prices.  There 
Visa  second  count,  in  the  same  form,  respecting  another 
cvgo  of  wheat. 

The  defendants  pleaded,  thirdly,  to  the  first  count, 
dttt,  after  the  cargo  of  wheat  therein  mentioned,  had 
been  so  consigned  to  the  defendants,  as  such  factors,  and 
More  the  committing  of  the  alleged  breach  of  promise, 
to  wit,  on  &C.,  the  defendants,  as  such  factors,  became, 
iod  were  under  advances,  to  the  plaintiffs  in  respect  of 
Ae  said  consignment  of  the  said  cargo  of  wheat,  to 
ft  large  amount,  to  wit,  to  the  amount  of  3000/.,  and 
vhich  said  sum  so  advanced  to  the  plaintiffs  was  then 
Aie  aod  payable  by  the  plaintiffs  to  the  defendants,  and 
^ich  advances  the  defendant  had  come  under  by  rea- 
too  of  their  having  accepted  divers  bills  of  exchange 
far  the  plaintiffs,  and  at  their  request,  against,  and  on  the 
<ecority  of,  the  said  cargo,  before  the  giving  of  any  of 
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1846.        the  orders   in   the  said  first  count  mentioned;    tha 
■  afterwards,   and  before  the  committing  of  the  allege 

Smaat  breach  of  promise,  the  defendants  gave  notice  to  tl 
Sandabs.  plaintiffs  that  they  required  the  said  sum  of  moneyy  i 
advanced  by  them  as  such  factors,  to  be  repaid  to  thea 
and  that,  if  the  plaintiffs  did  not  repay  them,  they,  ik 
defendants,  should  sell  the  whole  of  the  residue  of  ike 
said  wheat,  and,  out  of  the  money  produced  by  md 
sale,  should  repay  themselves  the  money  advancsd; 
that  a  reasonable  time  for  repayment  elapsed,  and  thit 
the  plaintiffs  did  not  repay  the  advances ;  and  that,  far 
the  purpose  of  repaying  to  them,  the  defendants^  tki 
money  so  advanced,  it  was  absolutely  necessary  for  tki 
defendants  to  sell  the  whole  of  the  residue  of  the  mi 
wheat ;  wherefore,  for  the  purpose  of  reimbursing  aid 
repaying  to  them  the  sums  advanced,  they  sdd  tb 
residue  of  the  wheat,  for  the  prices  in  the  first  coontof 
the  declaration  mentioned,  the  same  being  the  belt 
prices  which  could  be  obtained  for  the  same;  and  dot 
the  proceeds  were  not  sufficient  to  repay  to  the  defcnd- 
ants  the  whole  of  the  money  advanced  by  them. 

The  fourth  plea  stated  that  the  plaintiffs  were  iiH 
debted  to  the  defendants,  as  factors,  for  advances  BgiiiMt 
other  consignments,  and  that  they  iiad  a  lien  upon  tk 
wheat  in  question  for  such  advances,  and  a  right  ii 
have  them  repaid  out  of  the  proceeds  of  the  whest:  i 
then  stated  notice  and  non-payment,  and  the  sale  of  tk 
wheat,  as  before. 

Similar  pleas  were  pleaded  to  the  second  counL 
To  each  of  these  pleas  there  was  a  demurrer.  I> 
that  to  the  first  of  them,  many  special  causes  of  d^ 
murrer  were  assigned :  —  that  it  was  an  argumcotrtiw 
traverse  of  the  promise,  and  bad  as  amounting  to  tbe 
general  issue ;  for,  that,  in  answer  to  an  averment  io  the 
declaration  that  the  defendants  promised  to  obey  the 
lawful  orders  of  the  plaintiffs,  the  def«idants  by  ^ 
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pki  professed  to  shew  that  they  only  promised  to  obey  '      1846. 
such  orders  as  should  not  be  kioonsistent  with  the  right  ■ 

ffUch  they  daimed,  to  sell,  in  order  to  repay  advances ;  Smart 
tJMt  it  was  uncertain  whether  they  meant  to  admit  or  Sanda  b 
dny  their  promise,  as  in  the  first  count  mentioned ; 
duty  if  they  meant  to  insist  that  the  advances  gave  them 
tmbseqaent  authority  to  disobey  the  plaintiffs'  orders, 
SQch  aothority  should  have  been  pleaded  as  the  result 
of  sn  express  agreement,  and  should  not  have  been  left 
aia  mere  inference  of  law,  &c. 

On  the  argument  of  this  demurrer,  several  objections 
ii point  of  form  were  ui^d  against  the  plea;  and  also, 
ikit  it  was  bad  in  substance,  which,  of  course,  was  the 
Mit  important  question.  In  order  to  answer  it,  let  us 
iiqure  what  are  the  rdative  positions  of  principal  and 
(kUnt  for  sale.  From  the  mere  relation  of  principal 
ad  iaclor,  the  latter  derives  an  authority  to  sell  at  such 
&ses  and  for  such  prices  as  he  may,  in  the  exercise  of 
bdiscretbn,  think  best  for  his  employer;  but,  if  he 
noms  the  goods,  subject  to  any  special  instructions, 
k  ii  bound  to  obey  them ;  and  the  authority,  whether 
gmenl  or  special,  is  revocable.  This  was  not  denied, 
nbdMlf  of  the  defendants :  but  it  was  contended,  that, 
vhere  a  factor  has  advanced  money  on  goods  consigned 
tokim  for  sale,  the  authority  to  sell  is  irrevocable,  be- 
QMe  conpled  with  an  interest.  That  may  be  true ;  but 
it  was  incumbent  on  the  defendants  to  maintain  also, 
^  on  the  failure  of  the  principal  to  repay  such  ad- 
finctt  within  a  reasonable  time  after  demand,  the 
Mtbority  of  the  factor  is  enlarged,  and  that  he  has  an 
^iMilite  right  to  sell  at  any  time  for  the  best  price  that 
tts  be  obtained,  without  regard  to  the  interests  of  the 
frisdpal,  and  without  regard  to  the  nature  of  the 
Mdiority  originally  given.  No  case  was  cited  in  which 
^  point  appears  to  have  been  decided  in  an  English 
^'W,    In  tVamer  v.  M^Kay^  it  was  incidentally  men- 
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1846.  tioned ;  and,  as  far  as  any  opinion  oF  the  judges  can 
-^—  collected  from  the  report,  it  would  seem  that  Parke^  1 
Smart  thought  a  factor  might  sell  to  pay  advances,  and  tli 
Sandabs.  Lord  Abinger  was  of  a  different  opinion :  and,  certain! 
nothing  which  then  passed,  can  be  treated  as  an  a 
thority  for  our  guidance  in  this  case.  But  we  wf 
referred  to  a  passage  in  Slan/s  Law  of  Agency,  in  I 
chapter  ^^  On  the  Right  of  Lien  of  Agents,"  where  i 
says :  ^'  In  certain  cases  where  he  has  made  advance 
as  factor,  it  would  seem  to  be  clear  that  he  may  sell  t 
r^pay  those  advances,  without  the  assent  of  the  ome 
{invito  domino),  if  the  latter,  after  due  notice  of  the  is 
tention  to  sell  for  advances,  does  not  repay  him  th 
amount :''  and  for  this  he  cites  a  decision  in  the  snpreni 
court  of  Massachusetts^  and  refers  also  to  Pothomet  i 
DaxDson.  The  latter  was  not  an  instance  of  goods  plaea 
in  the  hands  of  a  factor  for  sale,  but  of  a  partjr  ii 
whose  hands  goods  were  deposited  to  secure  the  repq^ 
ment,  at  a  time  agreed  upon,  of  money  lent.  In  tb 
case,  Gibbs,  C.  J.,  says :  *^  Undoubtedly,  as  a  genen 
proposition,  a  right  of  lien  gives  no  right  to  sell  tk 
goods.  But,  when  goods  are  deposited  by  vq^  o 
security  to  indemnify  a  party  against  a  loan  of  moo^ 
it  is  more  than  a  pledge*  The  lender's  rights  are  mon 
extensive  than  such  as  accrue  under  an  ordinary  lien  ii 
the  way  of  trade."  And  he  proceeds  to  say,  tlu(t,  froi 
the  nature  of  the  transaction,  it  might  be  inferred  tU 
the  contract  was  that  the  lender  might  sell,  and  Ttf0] 
himself,  if  the  borrower  failed  to  repay  the  monej  il 
the  time  agreed  upon.  We  were  also  referred  to  Si^ 
on  Bailments,  chapter  <'On  Pawns  and  Pledges  (4 
where  the  rule  of  law  is  said  to  be,  that,  *^  if  a  pledged 
not  redeemed  at  the  stipulated  time,  it  may  be  sold  by 
the  pawnee,  to  repay  himself."     But  the   relation  ^ 

(a)  Section  308. 
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principal  and  factor,  where  money  has  been  advanced  1846. 
00  goods  consigned  for  sale,  is  not  that  of  pawnor  and 
pawnee.  The  goods  are  delivered  for  sale  on  account 
of,  and  for  the  benefit  of,  the  principal,  and  not  by  way 
of  security,  to  indemnify  against  a  lien,  although  they 
operate  as  such  security,  the  factor  having  a  lien  upon 
dieoo,  or  upon  their  proceeds  when  sold,  for  the  amount 
of  hb  claim  against  the  principal.  The  authority  of  the 
fcctor,  whether  general  or  special,  may  become  irrevo- 
cable when  advances  have  been  made:  but  there  is 
nothing  in  the  transaction  from  which  it  can  be  inferred 
(to  adopt  the  language  of  Gibbsj  C.  J.)  that  it  was  part 
of  the  contract,  that,  at  any  time,  the  goods  should  be 
forfeited,  or  the  authority  to  sell  enlarged,  so  as  to  enable 
die  bctor  to  sell  at  any  time  for  repayment  of  advahces, 
without  reference  to  its  being  for  the  interest  of  the 
principal  to  sell  at  that  time,  and  for  that  price.  Nor 
Oo  we  find  any  principle  in  the  law  by  which,  indepen- 
dently of  contract,  such  authority  is  given.  On  this 
|RKiod,  it  appears  to  us  that  the  third  plea  is  bad,  in 
mbstance ;  and  it  is  unnecessary  to  consider  whether  this 
power  claimed  by  the  factor  is  to  be  considered  as  an 
^argement  of  his  original  authority  by  some  rule  of 
kw,  as  arising  from  some  implied  condition  annexed  to 
we  original  contract ;  in  which  case  it  would  be  very 
^btful  whether  it  ought  not  to  be  treated  as  a  denial 
^the  contract  as  laid  in  the  declaration,  and  therefore 
D>d  as  amounting  to  the  general  issue. 

For  the  reasons  above  given,  we  think  that  the  third 
plea  is  bad ;  and  the  other  special  pleas  are  open  to  the 
*nie  objections.  Our  judgment  must,  therefore,  be  for 
die  plaintiffs. 

Judgment  for  the  plaintiffs. 

Nov.  17. 
Cromptoriy  in  the  following  Michaelmas  term,  on  the   Leave  granted 
t^rt  of  the  defendants,  obtained  a  rule  nisi  for  leave  to  ^  *^^  P^^**» 

VOL.  III.  —  C.  B. 
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1846. 

Smart 

Sandars. 

alleging  the 
sale  to  have 
been  for  the 
plaintiff's 
benefit. 


amend  the  pleas  as  to  which  judgment  had  been  prc^ 
nounced  on  demurrer,  and  also  those  upon  which  issua 
was  taken,  for  the  purpose  of  shewing  that  the  sale  h^ 
been  beneficial  to  the  plaintiffs. 


C/iannell,   Serjt.,  and  Taprelly  shewed  cause.    A^| 
the  strong  opinion  intimated  by  this  court,  the  plain^^ 
will  only  be  driven  to  demur  again,  if  the  court  alloivi 
the  proposed  amendment.     LfOoking  at  the  time   titf 
has  elapsed  since  the  former  argument,  it  would  be 
most  unreasonable  to  grant  such  an  indulgence  to  tie 
defendants.     In  Want  v.  Reece{a),  this  court  refused  to 
allow  an  amendment  after  argument;  and  the  court  of 
Queen's  Bench  did  the  like  in  Shtse  v.  Davies{b).   In 
Br  amah  v.  Roberts  (c),  Tindal^  C.  J.,  says :    "  The  law 
of  Westmiiister  Hall^  I  believe,  ever  since  it  stood  in  the 
place  in  which  it  now  stands,  has  been,  that,  if  a  party 
thinks  proper  to  rest  his  defence,  or  his  case,  upon  a 
point  of  law  raised  upon  the  record,  he  must  either  stand 
or  fall  upon  the  point  so  raised."     And  in  the  recent 
case  of  Jackson  v.  GalloTDay{d\  Cresswellf  J.,  says:    "I 
think  it  would  be  a  most  mischievous  exercbe  of  dis-    j 
cretion  to  allow  this  amendment.     Even  upon  the  argu- 
ment of  a  demurrer,  it  is  contrary  to  our  practice  to  allow 
parties  to  amend  after  judgment  has  been  pronounced: 
it  is  a  thing  almost   unheard   of."     [^Maule^  J.    The 
amendment  of  pleas  as  to  which  issue  is  joined,  is  aloiott 
a  matter  of  course.] 

Crompton^  in  support  of  the  rule.  It  is  quite  dear 
that  the  court  has  power  to  amend,  if  satisfied  that  the 
case  is  a  fit  one  for  the  exercise  of  its  discretion.    The 


(a)  7  «/.  B,  Moore,  244. 

(6)  12  A.  Sf  E.  635. 

(c)  1  N.  a  481.,   1   Scott, 
S64. 


(d)  Ante,  Vol.  I.  p.  297. 
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lent  here  proposed  lias  become  necessary  in  con- 
e  of  the  judgment  of  this  court  being  in  conflict 
i  American  authorities  upon  which  the  defend- 
i relied.  {^MaukyS.^  referred  to  Lord  CampbelFs 
It  in  Branddo  v.  BanieU(a\  in  which  the  decision 
Exchequer  Chamber,  overturning  that  of  this 
),  was  reversed.]  All  that  the  defendants  wish 
here,  is,  that  the  sale  was  not  made  improvi- 
[MaulCi  J*  It  certainly  seems  to  me  to  be  a 
ong  thing  to  amend  the  pleas  demurred  to,  after 
It  delivered  on  the  demurrer.  I  think,  how- 
e  defendants  should  have  leave  to  add  a  plea.] 

some  further  discussion,  the  court  gave  leave 
defendants  to  add  two  pleas  to  each  count,  upon 
t  of  costs. 

Rule  accordingly,  {c) 


1846. 
Smart 

V, 
SANDAlUb 


tffe  po9ty 

M.  4*  G.  630.,  8  Scotty 

31. 

he  added  pleas^ — after 

nent  of  notice  to  the 

that  the  defendants 
to  be  repaid  their  ad* 
->eontained  an  allega- 
ta "  at  the  time  when 
idanta  gave  the  plain- 
laid  notice  in  this  plea 
d,  and  from  thence 
ly  until  and  at  the 
mee  when  the  defend- 
old  the  said  residue  of 
cargo  of  wheat  as  in 
first  count  mentioned, 
idants  believed  it  to  be^ 
IS,  for  the  benefit  and 
t  of  the  plaintiffs  that 
etidue  of  the  said  cargo 

should  be  sold ;  and 


the  sales  of  the  said  residue  of 
the  said  cargo  of  wheat  in  the 
said  first  count  mentioned  were 
beneficial  advantageous  sales  for 
the  plaintiffs,  and  were  made 
by  them  the  defendants  in  the 
exercise  of  a  sound  discretion,  as 
such  factors  for  sale  as  afore- 
said, for  the  benefit  of  the  plain- 
tiffs, and  at  such  times  and  for 
such  prices  as  they  the  defend- 
ants, in  the  exercise  of  a  sound 
discretion  as  such  factors  as 
aforesaid,  thought  it  best  for 
the  plaintiffs  that  the  said  resi- 
due of  the  said  cargo  of  wheat 
should  be  sold  :  *'  wherefore, 
&c. 

To  these  added  pleas  the 
plaintiffs  demurred  specially  ; 
and  the  demurrers  stand  for 
argument  in  M,  T,  1 847. 


D  D   2 
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Jtdy  6. 


Hayward  V.  Bennett. 


To  an  action    T^EBT,   upon  a  bond  given  by  the  defendant  anc 

afiTftinst  A  M  M 

i^rety  upon  a  others  under  the  statute  1  &  2  Vict.  c.  110.  i.  8. 

bond  given  The  declaration  stated  that  the  defendant,  on  the  St! 

TvTct^^no  ^^  ^^^^^^^n/^   1841,   by  his  certain   writing  obligrtoij 

«.  8.,  thede-  sealed  with   his  seal,  &c.,  acknowledged  himself  to  Ix 

fendantplead-  held   and   firmly  bound  to  the  plaintiff  in  the  sum  ol 

themaldnff  of  ^^^^^'  ^^^*  ^^*  al>ove  demanded,  to  be  paid  to  the  plain- 

the  bond,  and  tlflf;  yet  the  defendant,  although  often  requested  so  tc 

before  the  j      j^^j  ^^^  ^^     g^  p^jj  ^j^g  g^jj  ^^^  ^p  1368/.  lOs.Si 
commence-  ^       i 

ment  of  the  above  demanded,  or  any  part  thereof,  to  the  plaintiff, &c 

suit,  the  The  defendant  craved  oyer  of  the  bond  and  conditioo 

broucht  an       ^^   ^^^  bond  it  appeared   that  one   Henry  Hales  was 
action  against  principal,  and  the  defendant,  Thomas  Harper  Bemuli 

!^^P""^'P^,  and  one  Thomas  Cope  sureties.     The  condition  was  ai 
m  B.  jR.,  and  ^ 

recovered 

judgment  against  him,  and  issued  a  ca,  sa.  thereon,  under  which  the  principal  vi 

taken ;  that  the  latter  thereupon  caused  himself  to  be  brought  up  by  habeat  tuft 

before  a  judge,  ^*  who  then,  and  before  any  breach  of  the  condition  of  the  bond,  0< 

before  the  time  for  the  principal  rendering  himself  according  to  the  pnctiee< 

the  said  court,  and  the  said  condition  had  expired,  and  according  to  the  piadioet 

the  said  court,  committed  him  into  the  custody  of  the  marshal,  in  execution  at  A 

suit  of  the  plaintiff  upon  the  said  judgment ; "  that  the  marshal  received  and b( 

him  in  execution  as  aforesaid,  according  to  the  practice  of  the  said  court,  tfl 

and  after  the  return  day  of  the  ca,  sa.,  for  a  long  space  of  time,  to  wit,  hitberti 

and  that,  from  the  time  of  the  recovery  of  the  said  judgment,  until  he  mi > 

taken  under  the  ca,  sa,y  the  principal  was  always  ready  and  willing  to  render kii 

self  according  to  the  practice  of  the  court  and  the  said  condition,  and,  wfalktl 

remained  in  custody  ^as  aforesaid,  was  ready  and  willing  to  render  himadf,  i 

would  have  rendered  himself  accordingly,  hut  that  he  was  prevented  by  the  fkM 

from  so  doing,  in  manner  aforesaid :  — 

Held,  that,  if  the  plea  was  to  be  regarded  as  a  plea  qf  performancef  it  was  la 

for  not  stating  distinctly  that  the  principal  did  render  himself  according  lot 

practice  of  the  court ;  and  that,  if  it  was  to  be  considered  as  a  plea  tii  esauii 

was  equally  bad,  for  not  distinctly  alleging  that  the  act  of  the  plaintiff  in  at' 

out  the  ca.  sa.  against  the  principal,  made  it  impossible  for  him  to  render  — 

court  not  taking  judicial  notice  that  the  issuing  of  that  writ  was  any  impedin 

to  a  render. 
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follows :  —  "  Whereas  the  said  James  Hayward  hath  by  j  345', 
bis  affidavit  sworn  the  15th  of  January  last,  passed  and 
filed  in  Her  Majesty's  court  of  bankruptcy,  deposed 
tiiat  J(]hn  Heffir  and  the  said  Henry  Hales  are  justly 
and  truly  indebted  to  him  the  said  Jantes  Hayward^  in 
tbesum  of  681/.  155.  l^d,j  upon  and  by  virtue  of  a  pro- 
missory note  bearing  date  the  8th  of  January^  184], 
whereby  the  said  John  Heffer  and  Henry  Hales  promised, 
upon  demand,  to  pay  to  Messrs.  Hammer  &  Son,  or  to 
dieirorder,  681/.  155. 1^(/.,  for  value  received;  and  which 
said  promissory  note  had  been  indorsed  by  Hammer 
k  Son,  to  the  said  James  Hayward;  and  that  payment 
of  the  said  promissory  note  had  been  duly  demanded  of 
the  said  John  Heffer  and  Henry  Hales^  but  that  the 
wne  was  then  due  and  wholly  unpaid ;  and  that  the 
aid  John  Heffer  and  Henry  Hales  were,  at  the  time  of 
the  date  and  making  of  the  said  promissory  note,  and 
itill  were,  traders  within  the  meaning  of  the  laws  then 
in  force  concerning  bankrupts,  as  the  said  James  Hay^ 
Mrtf  verily  believed  :  and  whereas  the  said  Jar^tes  Hay^ 
tsrtf  did,  on  the  said  15th  of  January  last,  cause  the 
aid  Henry  Hales  to  be  personally  served  with  a  copy 
of  such  affidavit,  and  with  a  notice  in  writing,  requiring 
immediate  payment  of  such  alleged  debt:  and  whereas 
liw  said  Henry  Hales  hath  requested  the  said  T.  //• 
BenuU  and  T.  Cope,  as  sureties  for  him,  to  join  him  in 
ibe  above-written  bond,  conditioned  as  thereinafter  ap- 
pearing ;  to  which  they  have  consented ;  and  the  said 
Henry  Hales  hath  given  notice  thereof  to  the  said  James 
Bmfward:  Now,  the  condition  of  the  above-^written  ob-  Conditiou. 
'%Uion  is  such,  that,  if  the  said  Henry  Hales  do  and  shall 
ay  unto  the  said  James  Hayward^  his  executors,  admin*- 
rtiators,  and  assigns,  such  sum  or  sums  of  money  as  shall 
e  recovered  against  him  the  said  Henry  Hales  and  John 
^effer^  or  against  the  said  Henry  Hales^  in  any  action 
)ich  bath  been  brought  or  shall  hereafter  be  brought 
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To  an  action  T^EBT,   upon  a  bond  given  by   the  defendant  and 
surety  upon  a  others  under  the  statute  1  &  2  Vict.  c.  110.  s.  8. 

bond  given  The  declaration  stated  that  the  defendant,  on  the  5th 

TvTct^cllO  °^  ^^^f'^*^r¥>   18*1»    l>y   his  certain   writing  obligatory 

s.  S,,  the  de-  sealed  with   his  seal,  &c.,  acknowledged  himself  to  be 

fendantplead-  held   and   firmly  bound  to  the  plaintiflT  in  the  sum  of 

themaldnff  of  ^^^^^'  ^^^'  ^^*  ahove  demanded,  to  be  paid  to  theplain- 

the  bond,  and  tiff;  yet  the  defendant,  although  often  requested  so  to 

before  the  j      j^^^j  ^^^  ^^       j.  p^j^j  ^j^^  g^jj  ^^^  ^p  1363/.  IO5.  U 
commence-  11  1  .    •«•  0 

ment  of  the  above  demanded,  or  any  part  thereof,  to  the  plaintiff,  &c 

suit,  the  The  defendant  craved  oyer  of  the  bond  and  condition, 

broueht  an       ^^  ^^^  bond  it  appeared   that  one  Henry  Hales  was 
action  against  principal,  and  the  defendant,  Thomas  Harper  Benndti 

the  principal     ^^^  ^^^^  Thomas  Cope  sureties.     The  condition  was  as 
m  B.  R.,  and 

recovered 

judgment  against  him,  and  issued  a  ca.  sa,  thereon,  under  which  the  prindpil  vti 

taken ;  that  the  latter  thereupon  caused  himself  to  be  brought  up  by  habeat  corfti 

before  a  judge,  '^  who  then,  and  before  any  breach  of  the  condition  of  the  bond,  and 

before  the  time  for  the  principal  rendering  himself  according  to  the  practice  of 

the  said  court,  and  the  said  condition  had  expired,  and  according  to  the  practice  of 

the  said  court,  committed  him  into  the  custody  of  the  marshal,  in  execudon  tt  tbe 

suit  of  the  plaintiff  upon  tbe  said  judgment ; "  that  the  marshal  received  and  kept 

him  in  execution  as  aforesaid,  according  to  the  practice  of  the  said  court,  ait3 

and  after  the  return  day  of  the  ca,  sa.,  for  a  long  space  of  time^  to  wit,  hithotSf 

and  that,  from  tbe  time  of  the  recovery  of  the  said  judgment,  until  he  wtm 

taken  under  the  ca.  «a.,  the  principal  was  always  ready  and  willing  to  render Ub* 

self  according  to  the  practice  of  the  court  and  the  said  condition,  and,  wbilitbe 

remained  in  custody  ^as  aforesaid,  was  ready  and  willing  to  render  himself,  aod 

would  have  rendered  himself  accordingly,  but  that  he  was  prevented  bjf  the  plMff 

from  so  doing,  in  manner  aforesaid:  — 

Held,  that,  if  the  plea  was  to  be  regarded  as  a  plea  of  perfwrmancty  it  wai  bid, 

for  not  stating  distinctly  that  the  principal  did  render  himself  according  to  tilt 

practice  of  the  court ;  and  that,  if  it  was  to  be  considered  as  a  plea  in  excuse,  it 

was  equally  bad,  for  not  distinctly  alleging  that  the  act  of  the  plaintiff  in  suing 

out  the  ca.  sa.  against  the  principal,  made  it  impossible  for  him  to  render  — tb^ 

court  not  taking  judicial  notice  that  the  issuing  of  that  writ  was  any  impediment 

to  a  render. 
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pkt  professed  to  shew  that  they  only  promised  to  obey  '      1846. 
ndi  orders  as  should  not  be  inconsistent  with  the  right  ■ 

wUch  they  daimed,  to  sell,  in  order  to  repay  advances ;  ^''^bt 
tkt  it  was  uncertain  whether  they  meant  to  admit  or  Savda  r 
imj  their  promise,  as  in  the  first  count  mentioned ; 
diiti  if  they  meant  to  insist  that  the  advances  gave  them 
tmbsequent  authority  to  disobey  the  plaintiffs'  orders, 
ndi  authority  should  have  been  pleaded  as  the  result 
rf  ID  express  agreement,  and  should  not  have  been  left 
MA  mere  inference  of  law,  &c 

Oa  the  argument  of  this  demurrer,  several  objections 
itpoiot  of  form  were  ui^d  against  the  plea;  and  also, 
ihtit  was  bad  in  substance,  which,  of  course,  was  the 
Mit  important  question.  In  order  to  answer  it,  let  us 
■quire  what  are  the  rdative  positions  of  principal  and 
fittor  for  sale.  From  the  mere  relation  of  principal 
nd  bctor,  the  latter  derives  an  authority  to  sell  at  such 
tiaei  and  for  such  prices  as  he  may,  in  the  exercise  of 
Itt discretion,  think  best  for  his  employer;  but,  if  he 
VNores  the  goods,  subject  to  any  special  instructions, 
k  ii  bound  to  ol>ey  them ;  and  the  authority,  whether 
pnenl  or  special,  is  revocable.  This  was  not  denied, 
tti  behalf  of  the  defendants :  but  it  was  contended,  that, 
viftre  a  factor  has  advanced  money  on  goods  consigned 
te  Urn  for  sale,  the  authority  to  sell  is  irrevocable,  be- 
CMae  coupled  with  an  interest  That  may  be  true ;  but 
^  was  incumbent  on  the  defendants  to  maintain  also, 
^  on  the  failure  of  the  principal  to  repay  such  ad- 
vvioes  within  a  reasonable  time  after  demand,  the 
*ttbority  of  the  factor  is  enlarged,  and  that  he  has  an 
^Bte  right  to  sell  at  any  time  for  the  best  price  that 
^  be  obtained,  without  regard  to  the  interests  of  the 
pHocipal,  and  without  regard  to  the  nature  of  the 
^tboiity  originally  given.  No  case  was  cited  in  which 
^  point  appears  to  have  been  decided  in  an  English 
Court.     In  Warner  v.  M^Kaxfy  it  was  incidentally  men- 
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for  the  recovery  of  the  said  alleged  debt,  together  wi 
such  costs  as  shall  be  given  in  the  same,  or  shall  rend 
himself  to  the  custody  of  the  gaoler  of  the  court 
which  such  action  shall  have  been  brought,  or  m 
be  brought,  for  the  recovery  of  the  said  alleged  del 
according  to  the  practice  of  such  court,  or  within  su 
time  and  in  such  manner  as  the  said  court,  or  any  jud 
thereof,  shall  direct,  after  judgment  shall  have  be 
recovered  in  such  action  ;  then  the  said  obligate 
to  be  void,  but  otherwise  the  same  to  stand  and  n 
main  in  full  force  and  effect." 

Plea,  that,  after  the  making  of  the  said  writing  oUi 

gatory  and  condition,  and  before  the  commencement o 

the  suit,  to  wit,  on  the  5th  cX  February^  1841,  the  pUo 

tiff  brought  and  commenced  an  action  against  H^ 

and  Hales^  in  the  court  of  Queen's  Bench,  for  tlie  ic 

covery  of  the  said  alleged  debt  in  the  condition  men 

tioned,  and  the  plaintiff  afterwards,  to  wit,  on  the  SOtI 

of  June^  1842,  by  the  consideration  and  judgment  of  tli 

said  court,  recovered  in  the  said  action,  against  Etfi 

and  Hales  924/.  1;.,  as  well  for  and  in  respect  of  tli 

said  alleged  debt  in  the  said  condition  mentioned,  as  ft 

his  costs  and  charges  by  him  about  his  suit  in  that  h 

half  expended,  —  whereof  the  said  Heffer  and  Hd 

were  convicted :  that  afterwards,  and  before  the  col 

mencement  of  this  suit,  and  according  to  the  practice 

the  said  court,  to  wit,  on  the  29th  of  October,  18412,  tl 

plaintiff  caused  to  be  issued  out  of  the  court  of  Queci 

Bench,  upon  the  said  judgment  so  recovered  by  him 

aforesaid,  a  certain  writ  of  our  said  lady  the  Qoo 

called  a  ca.  sa.j  against  Heffer  and  Hales^  &c.,  directed 

the  sheriffs  oi London  ;  by  which  said  writ  our  said  li 

the  Queen  commanded  ihe  said  sheriffs,  that  theysfaoi 

take  Heffer  and  Hales^  &c.,  so  that  the  said  sheri 

might  have  their  bodies  before  our  said  lady  the  Que 

at    Westminster^   on   the    15th  of  November  then  d< 
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ensuing,  to  satisfy  the  plaintiff  the  said  sum  of  924/L  Is,        1846. 
$0  recovered  as  aforesaid,  together  with  interest,  &c. ;        — — 
and  the  said  sheriffs  were  also  commanded  to  have  there     "ayward 
then  the  said  writ:  that  afterwards,  and  according  to     Brnnstt. 
the  practice  of  the  said  court,  to  wit,  on  the  said  29th 
of  October^  1842,  the  said  writ  was  delivered  by  the 
plaintiff  to  the  said  sheriffs,  to  wit,  &c.  &c.  then  being 
sach  sherif&  as  aforesaid  :  that  afterwards,  and  whilst  Arrest  of 
the  said  writ  was  in    the  hands  of  the   sheriffs,  and  P"°<^'P**- 
before  the  return  thereof,  and   before   the   said    15th 
of  November  therein  mentioned,  and  before  any  breach 
of  the  said  condition  of  the  said  writing  obligatory,  and 
beibre  the  time  for  the  said  Henry  Hales  rendering 
himself  according  to  the  practice  of  the  said  court  and 
the  said  condition,  and  within  a  reasonable  time  in  that 
behalf  before  the  commencement  of  this  suit,  to  wit, 
on  the  14th  of  November^  1842,  the  said  Henri/  Hales, 
being  within  the  bailiwick  of  the  said  sheriffs,  was  then, 
•ccording  to  the  practice  of  the  said  court,  taken  and 
vrested  by  the  said  sheriffs  under  the  said  writ,  and 
then  surrendered  himself  thereto,  and  was  then  kept 
and  detained  in  execution  in  the  custody  of  the  said 
sheriffii  under  and  by  virtue  of  the  said  writ :  that  after*  Habeascorpuf 
wards,  and  before  any  breach  of  the  said  condition  of  "^^  ®^^ 
the  said  writing  obligatory,  and  before  the  commence- 
iD^tof  this  suit,  and  whilst  the  said  Henry  Hales  was 
Aod  remained  in  the  custody  of  the  said  sheriffs  in  exe* 
cation  under  the  said  writ,  and  upon  the  said  judgment 
so  recovered  as  aforesaid,  and  within  a  reasonable  time 
in  that  behalf,  to  wit,  on  the  14th  of  November,  1842, 
"*e  said  Henry  Hales  caused  to  be  issued  out  of  the 
•wl  court  of  Queen's  Bench,  according  to  the  practice 
of  the  said  court,  a  certain  other  writ  of  our  said  lady 
"^^  Queen,  called  a  habeas  corpus  aim  causd,  directed  to 
^  said  sheriffs,  whereby  our  said  lady    the   Queen 
^iQmanded  the  sheriffs  to  have  the  body  of  the  said 
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Henry  Hales  before  Lord  Denman,  C  J.9  at  his  cham- 
bers, in  &c.,  immediately  after  the  receipt  of  the  said 
writ,  to  do  and  receive  all  and  singular  the  things  wbidi 
the  said  chief  justice  should  then  and  there  consider  of 
him  in  that  behalf,  and  should  also  have  there  then  the 
said  last-mentioned  writ :  that  the  said  last-mentioned 
writ  was  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  ac- 
cording to  the  practice  of  the  said  court,  delivered  to 
the  said  sheriffs ;  that,  under  and  by  virtue  of  the  said 
last-mentioned  writ,  the  said  sheriflfs  immediately,  and 
within  a  reasonable  time  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  according  to  the  practice  of  the 
said  court,  brought  the  said  Henry  Hales  before  the 
Hon.  Sir  «/.  Patteson,  one  &c.,  who  then,  and  accord- 
ing to  the  practice  of  the  said  court,  received  from  the 
said  sheriffs  the  body  of  the  said  Henry  Hales,  and 
then,  and  before  any  breach  of  the  said  condition  of  the 
said  writing  obligatory,  and  before  the  time  for  the  said 
Henry  Hales  rendering  himself  according  to  the  prao- 
tice  of  the  said  court  and  the  said  condition,  had  expired, 
and  before  the  commencement  of  this  suit,  to  wit,  on 
&c.  last  aforesaid,  and  according  to  the  practice  of  the 
said  court,  committed  the  said  Henry  Hales  into  the 
custody  of  the  marshal  of  the  marshalsea  of  our  Isdy 
the  Queen  before  the  Queen  herself,  to  wit,  of  T.  C, 
as  and  then  being  such  marshal,  and  as  such  marshtl 
the  gaoler  of  the  said  court  of  Queen's  Bench,  in  whidi 
the  said  action  was  so  brought,  and  judgment  recovered 
as  aforesaid,  in   execution  at  the  suit  of  the  plaintiir 
upon  the  said  judgment  for  the  said  sum  of  money  so 
recovered  as  aforesaid ;  and  the  said  marshal  then  re- 
ceived and  had  and  kept  and  detained  the  said  Hemy 
Hales  under  and  by  virtue  of  the  said  commitment,  and 
in  execution  at  the  suit  of  the  plaintiff  upon  the  said 
judgment  so  recovered  as  aforesaid,  and  according  to 
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be  practice  of  the  said  court,  until  and  after  the  return        1846. 
laj  of  the  said  writ  of  ca,  sa,j  for  a  long  space  of  time        ■ 
bereafter,  to  wit,  hitherto,  —  of  all  which  premises  the     "^ywabd 
liiintiir,  afterwards  and  before  the  commencement  of     Bennett. 
bu  suit,  to  wit,  on  &c.  last  aforesaid,  had  notice :  that.  Sheriffs'  re- 
ifter  the  commitment  of  the  said  Henry  Hales  as  afore-  ^'"^  ^  ^'  '^ 
iaid,  and  before  the  commencement  of  this  suit,  to  wit, 
n  the  15th  of  Novembery  1842,  the  said  sheriffs  made 
beir  return  to  the  said  writ  of  ca,  sa.y  and  thereby  re- 
amed to  the  court  of  Queen's  Bench,  that,  by  virtue 
if  the  said  writ  of  ca.  sa.^  they  took  the  body  of  the  said 
Bmy  Hales^  whose  body  they  safely  kept  until  they 
«ceiTed  Her  Majesty's  writ  of  habeas  corpus  cum  causd^ 
(ring  the  writ  of  habeas  corpus  before  mentioned,   di- 
eting the  said  sheriffs  to  have  the  body  of  the  said 
lenry  Hales   before   Lord   Denman^   C.  J.,  and    that, 
nmediately  after  the  receipt  thereof,  to  wit,  on  the 
kh  of  November^  6  Vict.,  they  had  the  body  of  the  said 
ferny  Hales  before  Patteson^  J.,  who  received  from  the 
id  sheriffs  the  body  of  the  said   Henry  Hales^  and 
nnniitted  him  into  the  custody  of  the  marshal  of  the 
Arshalsea,   there  to  remain  until  &c.,  and  them,  the 
ud  sherifis,  discharged  from    further  custody  of  the 
lid  Henry  Hales  {prout  palel) :  [and  that,  from    the  Principal 

«nc  of  the  recovery  of  the  said  jud<:;ment  as  aforesaid,  ^^^^y^J^^J 

"  ,  and  willing  to 

sitil  the  said  Henry  Hales  was  so  taken  and  arrested  render^  but 

inder  the  said    writ  of  ca,  sa,  as  aforesaid,  the   said  prevented  by 

Bflwy  Hales  was  always  ready  and  willing  to  rendei  ' 

uinself  to  the  custody  of  the  gaoler  of  the  said  court, 

according  to  the  practice  of  the  said  court  and  the  said 

condition  of  the  said  writing  obligatory,  and  afterwards, 

M  whilst  he  was  and  remained  in  custody  as  afore- 

>id,  was   ready   and    willing   to    render  himself,  and 

'ould  have  rendered  himself  accordingly,  but  that  he 

1$  prevented  by  the  plaintiff  from  so  doing,  in  manner 

>resaidj;  and  that   the  last-mentioned  premises  the 
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plaintifT,  during  the  respective  times  last  aforesaid,  well 
knew  —  verification. 

To  this  plea  the  plaintiff  demurred  specially,  assign- 
ing for  causes — that  it  confessed,  but  did  not  sufficiently 
avoid,  the  breach  of  the  condition  of  the  said  writing 
obligatory  in  the  declaration  mentioned  —  that  it  ad- 
mitted that  the  bond  was  forfeited,  and  did  not  shew  any 
discharge  or  release  of  the  action  —  that  nothing  was 
stated  in  the  plea  to  shew  that  the  condition  of  the 
bond  was  performed,  or  that  it  was  not  forfeited  — that 
the  defendant  could  not  set  up  the  matters  stated  in  the 
plea,  as  an  answer  to  the  action  on  the  record  —  that,  if 
the  matters  stated  in  the  plea  amounted  to  a  reasonable 
ground  for  relieving  the  defendant  from  bis  liabiiitj 
under  the  bond,  the  defendant  should  have  availed  him- 
self of  that  circumstance  by  motion  or  application  to 
the  court,  and  not  by  way  of  plea  —  that  the  plea  was 
double,  in  this,  that  it  purported  in  one  part  to  shew 
that  the  condition  was  performed  by  the  render  of 
Hales,  and  in  another  part,  it  set  up  matters  by  way  of 
excuse  for  Hales  not  rendering  according  to  the  condi- 
tion ^-  that  the  plea  was  uncertain  and  argumentatire, 
and  no  certain  issue  could  be  taken  upon  it  —  that,  if 
the  plea  was  to  be  taken  as  setting  up  an  excuse  for 
Hales  not  rendering  himself  according  to  the  conditioD 
of  the  bond,  then  it  was  no  answer  to  the  action;  aod, 
if  it  was  intended  as  shewing  that  Hales  did  render 
himself  according  to  the  condition,  that  the  plea  was 
bad  for  not  distinctly  stating  a  render,  but  leaving  the 
same  to  be  gathered  by  inference  and  implication,  &c* 

Joinder  in  demurrer. 

Bi/lesy  Serjt.,  in  support  of  the  demurrer.  Theple* 
is  clearly  bad.  It  is  double  and  doubtful.  [^Maukj  J* 
Either  it  gives  no  answer,  or  it  gives  two  answers.] 
The  first  question  is,  what  is  the  proper  course  to  be 
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taken  by  ooe  who  wishes  to  render  in  discharge  of  his 
lniL   III  Archbdd^s  Practice  (a),  the  rule  is  laid  down 
tliat  ^  Bail  above  may,  as  a  matter  of  right  (ex  debita 
jiatUia)^  at  any  time  pending  the  suit,  or  before  the 
rdum  of  the  ca.  sa.  against  their  principal,  render  him 
in  their  discharge,  and  may  plead  this  render  in  any 
iction  against  them."     [Co//ma/t,  J.    In  the  case  of  bail» 
the  defendant  is  in  the  custody  of  his  bail.]    It  is  the  duty 
•f  the  bail  to  search  for  a  ca.  5^.,  and  to  take  the  principal 
before  the  return  day,  and  lodge  him  with  the  gaoler* 
The  plaintiff  is  to  be  put  to  no  expense.     The  plea  here 
alleges  a  render,  without  saying,  otherwise  than  argu- 
nentatively,  that  the  render  was  before  the  return  day 
t    ofthe  ca.  5a.  It  is  doubtful  whether  this  is  a  plea  in  ex- 
cuse or  in  discharge     Assuming,  however,  that  this  is  a 
ttScient  allegation  of  a  render  before  the  return  day, 
then  the  plea  presents  two  answers  to  the  action  —  that 
Aeprincipal  did  render  himself  pursuant  to  the  condition 
tf  the  bond  —  and  that  he  was  willing  to  render,  but 
vti  by  the  act  of  the  plaintiff  prevented  from  doing  so. 
And,  the  plea  not  relying  upon  mere  matter  of  excuse, 
the  plaintiff  cannot  reply  de  injurid*     The  defendant 
Aonld  have  pleaded  that  ffa^fs  rendered  himself  accord- 
;   iog  to  the  practice  of  the  court.     IfVilde,  C.  J.    And 
!    Bi|i;ht  have  given  the  special  matter  in  evidence.]     A 
general  plea  of  performance  would  be  good. 

Talfaurd^  Serjt.  (with  whom  was  ChanneUy  Serjt.), 
MrcL  The  plea  is  good  in  substance  and  in  form. 
Before  the  decision  of  this  court  in  Hinton  v.  Acra^ 
*0»(6),  great  doubt  existed  as  to  the  course  of  pro- 
ving in  relation  to  these  bonds.  The  condition  of 
^  bond  being  that  the  principal  should  pay  such 
*Mn  or  sums  as  should   be  recovered  against  him  in 

(a)  7th  edit  by  Chitiy,  voL  I.  Mannin  v.  Armitage,  14  East, 

htSU,;     citing   Simmons  v.  599- >  and  Armitage  v.  Righye, 

M^AikUm,  8  Mod.  341.,  1  Ld.  5  A.  6^  E,  81. 
^m-    156.,    1    Wih.    270,,  (6)  Ante,  Vol.  II.  p.  367. 
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any  action  brought  or  to  be  brought  for  the  recoveiy 
of  the  alleged  debt,    together  with   costs,    or  should 
render    himself  to  the   custody  of   the  gaoler  of  the 
court  in    which    such    action  should    be   brought,  ac- 
cording to  the  practice  of  such  court,  or  within  such 
time  and  in  such  manner  as  the  said  court,  or  any  judge 
thereof,  should  direct,  after  judgment  should  have  beea 
recovered  in  such  action,  —  it  was  contended  that  there 
were  only  two  alternatives,  payment. or  render:  but  the 
court  held  that  a  plea  alleging  that  no  ca.  sa.  had  been 
sued  out  against  the  principal,  was   good ;  and  diat, 
although  no  such  terms  were  to  be  found  in  the  con- 
dition, it  must  be  read  as  if  it  had  made  the  issuing  of  a 
ca,  sa,  a  condition  precedent;  and  also  that  a  plea  that 
the  principal  was  rendered  before  the  expiration  of  the 
time  for  rendering,  enlarged  by  judge's  order  or  rule  of 
court.     The  plea  in  the  present  case  is,  in  substance,  a 
plea,  not  of  performance,  but  in  excuse,  —  shewing  that 
the  plaintiff  has,  by  his  own  act,  prevented  the  defendant 
from  performing  the  condition.    The  court  will  not  take 
notice  of  the  purpose  for  which  the  ca,  so,  was  issued. 
The  natural  and  legal  consequences  followed  its  issuing) 
viz.,  that  the  principal  was  arrested  under  it.    Having  his 
debtor  in  execution,  how  can  the  plaintiff  have  a  col* 
lateral  remedy  against  a  surety  ?    The  court  can  know 
nothing  judicially  of  the  practice  in  the  sheriffs'  office* 
[Tindal^  C.J.    Should  not  the  plea  have  distinctly  ad- 
mitted a  breach  of  the  condition  of  the  bond?]    The 
plea  is  in  excuse  of  the  non-performance.     The  de- 
fendant does  not  admit  a  breach.     \Tindal^  C.J*    I^ 
there  has  been  no  breach,  what  do  you  watit  with  an 
excuse?]  The  plea  confesses  that  the  principal  was  not 
rendered.      It   alleges  that  a   render  became,  by  the 
plaintiff's  act,  impossible:  that  would  probably  have  been 
sufficient.      \_Mauley  J.    To  state  that  a  render  became 
impossible,  is  only  an  argumentative  way  of  saying  that 
no  render  was  in  fact  made.]     In  Hinton  v.  Acraman* 
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tbis  sort  of  plea  was  treated  as  a  plea  in  excuse. 
[Ihvie,  J.  We  held,  in  that  case,  that  the  plaintiff  was 
tobave  an  opportunity  to  lodge  a  ca.  sa.  for  the  pur- 
pose of  fixing  the  bail ;  not  that  he  was  bound  to^do  so. 
I  doubt  whether  it  would  not  have  been  a  sufficient 
defeoce,  to  have  stated  that  the  plaintiff  took  the  prin- 
cipal under  a  ca*  5a.]  The  plea  is  not  necessarily 
bad  because  it  contains  the  further  statment  that  the 
prioctpal  removed  himself  by  habeas  corpus  into  the 
custody  of  the  gaoler  of  the  court  in  which  the  action 
was  brought  and  the  judgment  obtained. 
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B/leSi  Serjt.9  in  reply.  The  practice  of  the  sheriffs' 
oBeeis  recognized  by  a  rule  of  court  (a),  which  pro- 
vides, that,  *^  in  actions  commenced  by  bill,  a  ca,  sa.  to 
fii  bail  shall  have  eight  days  between  the  teste  and  re- 
tom;  and,  in  actions  commenced  by  original,  fifteen; 
nd  must,  in  London  and  Middlesex^  be  entered  four 
dqfs  in  the  public  book  at  the  sheriffs'  office."  (i)  The 
orcamstance  of  the  principal  having  been  arrested  under 
^ca»sa.^  was  no  mistake  of  the  plaintiff's:  the  warrant 
tt  not  shewn  to  have  issued  at  his  instance.  [_Maule^  J. 
No  mistake  is  suggested  :  the  defendant  merely  alleges 
tbtyou  did  what  you  had  a  right  to  do — that  you  is- 
twd  a  ca.  sa,^  and  took  the  party  under  it.]  The  plea 
imposed  great  difficulty  upon  the  plaintiff  in  replying. 
He  could  not  have  safely  left  unanswered  the  allegation 
tbst  the  principal  rendered  himself.  That  might  have 
been  a  good  render.  iMaulc,  J.  Not  after  the  return 
diy  of  the  ca.  sa.] 

Cur.  adv.  vult. 

CoLTMAN,  J.,   now   delivered   the  judgment  of  the 
court. 


(a)  IT.  T.,  2  W.  4.  r.  77.  1  M.  S^  W.  58.,  4  Dovol  P.  C. 

(b)  See    Kemp    v.   Hyilop,      687. 
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This  was  an  action  of  debt,  on  a  bond  entered  into 
pursuant  to  the  statute  1  &  2  Vict.  ^.110.  5.  8. 

The  defendant  craved  oyer  of  the  bond  and  of  the  con- 
dition, which, — after  reciting  that  James  Hayward(ihe 
plaintiff  in  this  action)   had  made  affidavit  that  Jokn 
Heffer  and  Henry  Hales  were  indebted  to  him  in  the  sum 
of  681/.  155.  Ijr/.,  —  was,  that,  if  Hales  did  and  should 
pay  to  Hayward  such  sum  or  sums  of  money  as  should 
be    recovered    against   Hales  and    Heffer^   or  against 
Hales^  in  any  action  which  had  been  brought,  or  should 
thereafter  be  brought,  for  the  recovery  of  the  said  al- 
leged debt,  together  with  such  costs  as  should  be  giren 
in  the  same,  or  should  render  himself  to  the  custody  of 
the  gaoler  of  the  court  in  which  such  action  should  hai« 
been,  or  might  be,  brought  for  recovery  of  the  said 
alleged  debt,  according  to  the  practice  of  such  court,  or 
within  such  time,  and  in  such  manner,  as  the  said  court, 
or  any  judge  thereof,  should  direct,  after  judgment  should 
have  been  recovered  in  such  action;  —  then  the  said 
obligation  should  be  void,  but  otherwise  the  same  should 
stand  and  remain  in  full  force  and  effect. 

The  defendant  thereupon  pleaded,  in  substance,  that, 
after  the  making  of  the  said  writing  obligatory,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  &C.,  the 
plaintiff  brought  and  commenced  an  action  in  the  Qaeen'i 
Bench  against  Heffer  and  Hales^  for  the  recovery  of  the 
said  alleged  debt  in  the  condition  mentioned,  and  that 
the  plaintiff  afterwards  recovered  against  Heffer  and 
Hales  924/.  l5.,  as  well  in  respect  of  the  said  debt,  ai 
for  his  costs  and  charges  ;  and  that,  afterwards,  and  be* 
fore  the  commencement  of  this  suit,  and  according  to 
the  practice  of  the  said  court,  to  wit,  on  the  29lh  of 
October,  1842,  the  plaintiff  caused  to  be  issued  out  of 
the  court  of  Queen's  Bench,  upon  the  said  judgment  lO 
recovered  by  him  as  aforesaid,  a  writ  of  capias  adsaiis^ 
Jacieiidum  against  Heffer  and  Hales%  directed  to  the 
sheriffs  of  London;   whereby  the  Queen  commanded 
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the  said  sheriffs,  that  they  should  take  Heffei*  and  Hales^ 
and  them  safely  keep,  so  that  the  said  sheriffs  might  have 
the  bodies  of  Heffer  and  Hales  before  our  said  lady  the 
Qoeen,  at  Westminster^  on  Tuesday^  the  1 5th  day  of  ^o- 
vnirr  then  next  ensuing,  to  satisfy  the  plaintiff  the  said 
niD  of  924/.  l5.,  together  with  interest,  at  the  rate  of 
4  per  cent,  from  the  SOth  of  June^  1842 ;  and  the  sheriffs 
were  also  commanded  to  have  there  then  that  writ :  that 
afterwards,  and  according  to  the  practice  of  the  court, 
the  said  writ  was  delivered  by  the  plaintiff  to  the  sheriffs, 
aod  that,  afterwards,  and  before  the  return  thereof,  and 
kfcre  the  15th  of  Naoember  therein  mentioned,  and  be*^ 
fare  any  breach  of  the  said  condition,  and  before  the 
time  for  Hales  rendering  himself,  according  to  the  prac- 
tice of  the  said  court  and  the  said  condition,  and  within 
treasonable  time  in  that  behalf  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  14th  oi  November^  1842, 
Alfi,  being  within  the  bailiwick  of  the  said  sheriffs, 
VIS  then,  according  to  the  practice  of  the  said  court, 
tdien  and  arrested  by  the  said  sheriffs,  under  the  said 
^and  then  surrendered  himself  thereto,  and  was  then 
^cptand  detained  in  execution  in  the  custody  of  the  said 
iheriSs  by  virtue  of  the  said  writ :  and  that,  ailerwards, 
bkI  before  any  breach  of  the  said  condition,  and  before 
the  commencement  of  this  suit,  and  whilst  Hales  re* 
Buiined  in  the  custody  of  the  said  sheriffs  in  execution 
^er  the  said  writ,  and  upon  the  said  judgment,  and 
^thin  a  reasonable  time  in  this  behalf,  to  wit,  on  the 
IWi  of  February^  1842,  Hales  caused  to  be  issued  out 
tifthe  said  court  of  Queen's  Bench,  according  to  the 
P'wtice  of  the  said  court,  a  writ  of  habeas  corpus  cum 
''^•ri,  directed  to  the  said  sheriffs,  whereby  the  Queen 
*tOmanded  the  said  sheriffs  to  have  the  body  of  Hales 
Wore  the  lord  chief  justice,  to  do  and  receive,  &c. :  that 
^  last-mentioned  writ  was  afterwards,  and  before  the 
^mencement  of  this  suit,  to  wit,  on  &c.,  according  to 
^  practice  of  the  said  court,  delivered  to  the  said 
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sherifis,  and,  under  and  by  virtue  of  the  said  writ,  the 
saidj  sheriffs  immediately,  and  witliin  a  reasonable  time 
afterwards,  to  wit,  on  &c.,  and  according  to  the  practice 
of  the  said  court,  brought  Hales  before  the  Hon.  Sir 
J,  Pattesotij  one  of  Her  Majesty's  justices,  &&,  who 
then,  and  according  to  the  practice  of  the  said  court, 
received  from  the  said  sheriffs  the  body  of  HaleSt  and 
then,  and  before  any  breach  of  the  said  condition,  aod 
before  the  time  for  Hales  rendering  himself  according 
to  the  practice  of  the  said  court  and  the  said  conditioa, 
had  expired,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  day  and  year  last  aforesaid,  and  according 
to  the  practice  of  the  said  court,  committed  Hales  iolo 
the  custody  of  the  marshal  of  the  marshalsea,  &c.,to 
wit,  &c.,  as  and  then  being  such  marshal,  and,  as  sack 
marshal,  the  gaoler  of  the  said  court  of  our  said  lady 
the  Queen  before  the  Queen  herself,  in  execution  at  the 
suit  of  the  plaintiff  upon  the  said  judgment;  and  the 
said  marshal  then  received,  had,  kept,  and  detained 
HaleSy  under  and  by  virtue  of  the  said  commitment,  in 
execution  at  the  suit  of  the  plaintiff,  upon  the  said 
judgment,  and  according  to  the  practice  of  the  said 
court,  until  and  after  the  return  day  of  the  said  writ  of 
capias  ad  satisfaciendum ^  to  wit,  hitherto ;  of  all  which 
premises  the  plaintiff  had  notice :  that,  after  the  commit- 
ment of  Hales  as  aforesaid,  and  before  the  commence 
ment  of  this  suit,  to  wit,  on  the  15th  oi  November iM% 
the  said  sheriffs  made  their  return  to  the  said  writ  of 
capias  ad  satisfaciendum^  and  thereby  returned  that  th^ 
had  taken  Hales^  and  safely  kept  him  until  they  rec^ved 
the  writ  of  habeas  cotpus^  —  and  so  returned  the  com- 
mittal of  Hales  by  Pattesoiu  J«  J  that,  from  the  timerf 
the  recovery  of  the  said  judgment,  until  Hales  wtf 
taken  and  arrested  under  the  said  writ  of  capias  adudii* 
Jacietidumy  he,  Hales,  was  always  ready  and  willing  tt> 
render  himself  to  the  custody  of  the  gaoler  of  the  said 
court,  according  to  the  practice  of  the  said  court 
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t-mentioned  premises  the  plaintitt,  during  the 
e  times  last  aforesaid,  well  knew, 
is  plea  the  plaintiff  demurred  specially,  on  the 
that  it  purports  in  one  part  to  shew  that  the 
1  of  the  writing  obligatory  was  performed  by 
ler  of  HaleSi  and,  in  another  part,  sets  up 
in  excuse  for  Hales^s  not  rendering  according  to 
ition ;  that,  if  the  plea  was  to  be  taken  as  shew- 
Hales  rendered  himself  according  to  the  con- 
:  was  bad  for  not  stating,  distinctly,  that  he  did 
limself  according  to  the  practice  of  the  court, 
tead  thereof,  leaving  it  to  be  collected  by  in- 
Hily ;  and  that,  if  it  was  to  be  taken  as  setting 
er  of  excuse  for  not  rendering  according  to  the 
Qy  it  did  not  shew  any  sufficient  excuse,  or  any 

0  the  action. 

hink  it  clear,  that,  if  the  plea  is  to  be  looked  at 

1  of  performance,  it  is  defective,  on  the  ground 
oat  in  the  demurrer;  for,  we  cannot,  in  this 

ike  notice  of  the  practice  of  the  court  of  Queen's 
and,  if  the  matters  pleaded,  do  constitute  a 
according  to  the  practice  of  that  court,  that 
iftve  been  made  matter  of  substantive  averment, 
le  part  of  the  defendant,  indeed,  it  was  not  con- 
that  the  plea  could  be  considered  as  setting  up 
re  had  been  a  render  of  HaleSf  according  to  the 
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impossible,  by  the  act  of  the  obligee,  the  obligor  shall 
be  excused  from  the  performance  of  it.    Co.  Litt.  206.  a 
But  it  does  not  appear  to  us  that  the  defendant  in  this 
case  has  shewn  the  existence  of  any  such  impossibility. 
The  act  relied  upon  for  that  purpose,  is,  the  suing  out 
of  a  capias  ad  satisfaciendum^  and  delivering  it  to  tli<g 
sheriffs ;  from  which  it  is  intended  that  the  court  should 
infer  that  it  was  thereby  become  impossible  for  Hales  Ic 
render  himself  to  the  custody  of  the  marshal,  accordino 
to  the  practice  of  the  court  of  Queen's  Bench.    If  any 
such  impossibility  did,  in  fact,  exist,  it  should  have  beeo 
averred  distinctly,  so  that  a  certain  and  definite  issue 
might  be  taken  upon  it.     Instead  of  making  such  anaN 
legation,  all  that  the  defendant  says,  is,  that  Hales  ^oqH 
have  rendered  himself,  but  that  he  was  prevented  bjr 
the  plaintiff,  in  manner  aforesaid ;  in  other  words,  ttat 
he  was  prevented  by  the  plaintiff's  suing  out  the  capios 
ad  satisfaciendum^  which  the  court  cannot  judicially  know 
to  be  any  impediment  whatever  to  the  render. 

We  think,  therefore,  that  the  plea  is  bad,  and  that 
there  must  be  judgment  for  the  plaintiff  thereupon. 

Judgment  for  the  plaintifi 


Talfourdj  Serjt.,  on  behalf  of  the  defendant,  on  the 
4th  of  November  following,  moved  for  a  rule  nisi  to  amend 
the  second  plea,  by  stating  in  a  more  formal  manner 
the  same  defence  which  the  court  held  to  be  therein* 
formally  alleged  —  substituting  for  the  words  within 
brackets,  anti,  p.  409,  the  following,  **  by  means  whereo( 
he  the  defendant  was  exonerated  and  discharged  firon 
rendering  the  said  Henry  Hales;**  or  to  add  two  pto 
The  affidavit  upon  which  the  motion  was  founded,  statedi 
that,  the  defendant's  counsel  not  being  present  at  tin 
time  the  judgment  was  delivered  (of  which  no  notice 
had  been  given),  his  attorney,  on  the  same  day  (Jm/^  6)f 
took  out  a  summons  calling  upon  the  plaintiff  to  sbet 
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Mse  why  the  defendant  should  not  be  at  liberty  to 
unend  the  second  plea,  on  payment  of  costs,  or  why 
he  rule  for  judgment  on  the  demurrer  should  not  be 
tajed  until  the  fifth  day  of  the  following  term ;  that, 
0  the  hearing  of  the  summons,  Pollock^  C.  B.,  on  the 
Stb  of  July^  made  an  order  staying  the  proceedings 
Dtil  the  fifth  day  of  Michadmas  term :  and  the  de- 
oneot  (the  defendant's  attorney)  further  said,  ^^  that 
was  necessary,  in  the  judgment  and  opinion  of 
BiDsel  consulted  by  him,  as  also  of  him,  the  deponent, 
lat  the  said  second  plea  so  pleaded  by  the  defendant 
boald  be  amended,  or  that  the  defendant  should  be  at 
ibeity  to  add  two  other  special  pleas,  which  he,  the 
kpooent,  considered  requisite  and  necessary  for  the 
kfendant,  in  support  of  his  defence  to  the  action/' 
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Wilde,  C.  J.  You  may  have  a  rule  in  the  alternative ; 
Imi  take  care  not  to  infringe  the  rule  against  pleading 
tvo  pleas  to  the  same  matter  of  defence. 

&f/,  and  ByleSf  Serjt.,  now  shewed  cause.  The  point 
Knght  to  be  raised  by  the  proposed  amendment,  is  the 
■uneas  that  already  raised  by  two  of  the  pleas  upon  this 
■accord.  In  Munnings  v.  Lennox  (a),  in  an  action  of  cove^* 
uot  on  a  charter-'party,  the  defendant  pleaded  several 
Vttial  pleas,  to  some  of  which  the  plaintiff  demurred, 
lod  upon  which,  after  argument,  he  obtained  judgment : 
kmI  this  court  refused  to  permit  him  afterwards  to  file 
additional  pleas,  although  it  was  sworn  that  facts  material 
or  bis  defence  had  come  to  his  knowledge  since  the 
Kgoment  of  the  demurrer.  In  the  present  case,  the 
Mndant  does  not  even  shew  that  any  facts  have  come 
>liis  knowledge  for  the  first  time  since  the  former 
'eas  were  pleaded :  nor  is  there  any  affidavit  that  the 
oposed  amendment  is  material  to  the  merits  of  the 


(a)  12  J.  B,  Moore,  133. 
E  E  2 
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cause ;  amendments  are  never  allowed  after  judgmen 

on  demurrer,  without  an  affidavit  of  merits :    Bramai 

V.  Roberts  [a) ;    Farebr other    v.    fVorsley  {b) ;   Skuse  t 

Davis,  (c)      Cresswelly   J.,    says,    in    Jackson   v.   Gal 

lovoay  (ri) :    ^<  It  is  contrary  to  our   practice   to  allov 

parties  to  amend  after  judgment  has  been  pronounced 

it  is  a  thing  almost  unheard  of."     If  that  which  is  her 

stated^  amounts  to  a  render  according  to  the  practice  c 

the  court,  and  the  condition  of  the  bond,  it  is  ahead 

• 

upon  the  record  {e) ;  and,  therefore,  the  court  canQotj 
consistently  with  the  new  rules,  allow  the  proposed 
amendment.  {Mavle^  J.  The  substance  of  the  plesi 
as  proposed,  is,  that,  if  that  which  was  done  does  not 
amount  to  a  render,  the  failure  to  render  resulted  from 
the  plaintiff's  conduct,  which  made  a  render  impossible] 
They  wish  to  shew  that  a  ca.  sa,  was  lodged,  and  no  retarn 
of  non  est  inventtis  made.  The  courts  have  repeatedly 
recognized  the  practice  of  the  sheriff's  office.  In  Magnaj 
V.  Monger  (g),  it  was  held,  that,  where  a  ca,  sa.  is  in* 
dorsed  with  a  direction  **  to  be  returned  non  est  ift' 
ventusy^  the  meaning  i^,  that  the  sheriff  is  not  to  search 
for  the  debtor  ;  but,  if  the  debtor  surrenders  himself,  tbe 
sheriff  must  detain  him,  and  he  is  then  entided  to  bb 
poundage  under  the  stat.  29  Eliz,  c.  4.  {k).  The  sur- 
render of  himself  to  the  sheriffs  by  Hales,  took  pltc^ 
on  the  14th  of  November,  1842;  Mr.  Justice  Ctderidgii 
order  for  the  render  was  made  on  the  11  th  of  Fdfnuaj^ 
1843.  iMatile,  J.  According  to  Hinton  w  AcroMSMt 
the  meaning  of  issuing  a  ca.  sa.  indorsed  to  return  i0> 
est  inventus,  is,  to  tell  the  sheriff,  that,  although  he  ii 


(a)  1  N.  C.  481.,  1  Scott, 
364. 

(6)  IC.S^J.  549.,  1  Tyrtch. 
437.,  1  Price,  P.  C.  64. 

(c)  10  Ad.  4- £.640.,  2  P. 
^  D.  550.,  7  Dowl  P.  a  774. 

(rf)  Ante,  Vol.  I.  p.  297. 


(e)  By  the  first  and  ibii' 
pleas,  upon  which  issue  bis 
been  taken. 

(g)  4  Q.  J.  817. 

(A)  Or  to  his  fees,  since  tbe 
Ist  of  March,  1843,  by  itU. 
5&6  FicL  c.  98. 


Hatward 
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directed  to  take  the  defendant,  the  plaintiff  will  not  IS^G. 
complain  if  the  sheriff  is  not  diligent  in  looking  for  him. 
WUdCf  C.  J.  It  operates  as  notice  to  the  defendant  to 
come  in  and  save  his  bail.  The  situation  of  the  parties  Bennictt. 
is  the  same  as  if  the  defendant  cnnie  to  the  sheriff^  and 
the  sheriff  took  him,  as  he  would  be  bound  to  do  not- 
withstanding the  indorsement.]  The  question  is,  whether 
the  condition  was  broken.  [Coltman^  J.  You  say  that 
the  defendant  has  not  complied  with  the  condition. 
Tbey  wish  to  raise  the  point,  whether  suing  out  a  ca.  sa. 
did  not  dispense  with  the  performance  of  the  condition. 
Wilde  J  C.  J.  Recognisance  of  bail  is  satisfied  by  a  taking 
bj  the  sheriff  under  a  ca.sa.']  The  practice  is  to  re- 
mofe  the  defendant  by  a  judge's  order.  {^Wildcj  C.J. 
The  defendant  is  never  taken  to  a  judge's  chambers, 
ttoept  for  the  purpose  of  charging  him  in  execution. 
There  was  no  mode  of  rendering  according  to  the  practice 
rfihe  courts  if  no  ca.  sa.  were  issued.  There  being  no 
practice  with  reference  to  these  bonds,  the  court  was 
t)bliged  to  invent  a  practice.]  The  plea  demurred  to 
ooght  never  to  have  been  pleaded,  being  in  violation 
of  the  new  rules.  The  statute  and  the  condition  are 
cipress,  that  the  debtor  shall  be  rendered  into  the 
custody  of  the  gaoler  of  the  court  in  which  the  action 
UbroughL  While  in  custody  of  the  sheriff,  he  is  not 
m  custody  of  the  gaoler  of  the  court.  [_Wilde^  C.  J* 
Id  the  case  of  bail,  the  courts  never  require  useless 
ctrcuiiy.  Mattle^  J.  The  word  render,  taken  in  a 
popular  sense,  means  that  the  party  shall  get  into  the 
cwtody  of  the  court.  Wilde^  C.  J.  The  object  of  this 
ittwas  to  give  the  plaintiff  all  the  security  he  had  before 
IB  the  shape  of  bail.] 

I  Talfourd^  Serjt.,  and  Ogle^  in  support  of  the  rule. 
The  present  pleas  allege  a  render :  they  do  not  shew 
<n  excuse  fur  not  rendering.     [  IVilde^  C.  J.  Swearing  to 

£  i:  3 


ir  error  nau  ueen  orougni,  an  amenanieni  woui 
been  allowed,  notwithstanding  the  judgment  whi 
been  carried  in.  In  Mellish  v.  Richardson  {a)^  ihu 
afler  error  assigned  and  argued  in  the  court  of 
Bench,  amended  the  postea^  and  afterwanls  an 
the  judgment  roll  in  this  court  by  the  amended 
although  judgment  of  reversal  had  been  pron 
in  the  King's  Bench*  It  is  said  that  there  a 
other  pleas  of  performance  on  the  record.  TI 
demurred  was  not  intended  as  a  plea  of  pf 
ance,  nor  was  it  so  argued.  The  judgment  pro< 
on  the  ground  of  duplicity.  ^Mauley  J.  The  j 
upon  which  the  judgment  proceeded,  was,  thi 
stating  a  render  under  A(r.  J.  Coleridg^s  ord< 
plea  went  on  to  state  facts  which  either  rendei 
plea  double  or  even  impertinent.  The  court  i 
mean  to  state  that  the  parties  considered  it  as  t  ] 
performance.  Wildey  C.  J.  Those  who  say  th 
was  not  a  render,  will  have  great  difficulty  in  si 
what  the  defendant  could  have  done.]  By  I 
of  the  plaintiff  in  issuing  the  ca,  sa^  and  thi 
consequences  resulting  from  that  act,  the  sure! 
discharged.  It  was  not  possible  for  the  defenc 
perform  his  obligation  in  any  other  way  than 
here.  [JVildcy  C.  J.  Suppose  Hales  had  been 
sheriffs'  custody  at  the  suit  of  a  third  party;  i 

onco     \\ck  nt\i\\A  r%n1v  Vinvf^  Up<^n  vt^t\t\f^}n^t\  in  ili«a  turn 
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erence  can  it  make,  that  he  was  in  the  sheriffs' 
tody  by  the  act  of  the  plaintiff  himself?  The  order 
Coleridge,  J^  was  immaterial,  but  I  think  the  commit- 
It  by  PattesoH^  J.,  was  a  strict  technical  performance 
the  condition  of  the  bond.]  It  was  the  only  course 
pontiff  had  left  open. 


1846. 

Hayward 
Bennett. 


¥iLD£,  C.  J.     It  is  extremely  important,  in  cases  of 
sort,  that  the  court  should  not,  with  the  view  of 
nring  from  a  diflSculty  in  a  particular  case,  depart 
n  the  general  rules  which  they  have  laid  down  for 
guidance  of  their  discretion.     One  question  here  is, 
iber  the  proposed  plea  can  be  allowed  consistently 
I  the  new  rules, — whether  it  raises  the  same  de- 
tas  other  pleas  already  on  the  record.     The  new 
s  have  been  framed  with  great  care ;  but,  like  all 
lan  provisions,   they   cannot   meet    every   case   to 
eh  the   complicated   and   multitudinous    affairs    of 
ikind  give  rise ;  and  therefore  the  courts  have,  on 
ous  occasions,   been  called    upon    to  explain,   and 
etimes  to   relax   them.      It   is   true   that  the  plea 
sought   to   be   pleaded    contains   the   same   facts 
appear   upon   one   of  those   already   on   the   re« 
•    But  it  does  not  appear  to  me  that  they  are  in- 
ed  to  set  up  the  same  defence.      The  court  may  be 
pinion  that  the  new  plea  alleges  sufficient  excuse 
he  non-performance  by  the  defendant  of  the  condi-* 
of  the  bond  ;  or  they  may  think  it  equivalent  to  a 
of  performance.     If  an  obligee  prevents  the  per- 
ance  of  the  condition  of  the  bond,  it  is,  as  against 
equivalent  to  performance.     Within  that  rule,  the 
idant  may,  perhaps,  shew  that  the    plaintiff,    by 
:ourse   he   has   pursued,  has   dispensed   with  the 
1  performance  of  the  condition  of  the  bond.     I 
)f  opinion    that   that   does   amount   to   a  distinct 
ce,  and  that  in  allowing  it  we  shall  not  violate 
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the  new  rules.     It  would  be  irregular  now  to  sjiecu 
late  upon  the  effect  of  the  plea :   it  is  enough  lo   saj 
that  I  think  the   defendant  ought  to  be  permitted  to 
offer  the  proposed  defence.     It  is  said  that  it  is  not  con- 
sistent  with  the  practice  of  the  court  to  allow  amend- 
ments in  the  pleadings  after  a  judgment  on  demurrer. 
Each  case,  however,  must  very  much  depend  upon  its  own 
peculiar  circumstances.     Here,  the  judgment  appears  to 
have  been  pronounced  at  a  time  when  the  defendant's 
counsel  were  absent ;  and,  consequently,  he  had  no  op- 
portunity of  asking  for  this  indulgence  at  that  period. 
Taking  that  into  consideration,  and  considering  also 
that  the  statute,  under  which  the  question  arises,  was  pre- 
pared by  persons  not  very  conversant  with  the  practice 
of  courts  of  law,  and  the  peculiar  nature  of  the  actioDi 
I  think  we  shall  be  justified  in  treating  it  as  a  case  ex- 
cepted from  the  general  rule,  and  that  justice  requires 
that  the  defendant  should  have  the  relief  he  seeks,  oo 
payment  of  costs  within  a  week  after  taxation. 


The  rest  of  the  court  concurring, 


Rule  absolute  accordinglj* 


i 
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Gamble  t;.  Euktz.  July  6. 

HASE^  for  an  alleged  infringement  by  the  defendant  where  let- 
of  a  patent,  granted  to  the  plaintiff  on  the  11th  of  ters-patent 
MWl,  18S9,  for  "Improvements  in  apparatus  for  the  for  hnlJJove- 
oaonfacture  of  sulphate  of  soda,  muriatic  acid,  chlorine,  mento  in  ap- 

ad  chlorides."  paratusfor 

...       the  maDu- 
Plcas — first,  not  guilty  —  secondly,  that  the  plain-*  factureof 

iff  was  not  the  true  and  first  inventor  —  thirdly,  that  ceftain  che- 

be  alleged  invention  was  not  new  —  fourthly,  that  the  gmncg,  ^^ 

Oeged  invention   was  not  properly  described  in  the  the  jury  found 

pedfication — fifthly,   that   the  manufacture   was  not   **^^e*P- 
L      . .  r  -til  .  ,  paratus  was 

berobject  of  a  patent  —  sixthly,  that  a  material  part  not  new,  but 

f  Ac  alleged  invention  was  not  an  improvement.  ^*'  *he  pa- 

Thc  cause  was  tried  before  CoUman,  J.,  at  the  sittings  ^^  connecting 
>t  WestminsteTf  after  last  Hilary  term.  the  parts  of 

It  appeared  that  the  apparatus  formerly  in  common  ^^^  appa- 
>se  for  the  making  of  sulphate  of  soda,  was,  a  brick  new  the  court 
^tcrberatory  furnace,  consisting  of  but  one  chamber,  directed  the 
^ith  a  fire  at  one  end,  which,  striking  against  the  roof  entered  for 
f^  the  chamber,  was  reflected  down  to  the  floor ;  the  the  defendant 

•s  and  smoke  passing  out  at  the  other  end.     There  ^^^^  ^^  ^^'^^ 

,.^  .       ,  r  n    ,       taken  upon 

emg  two  different  stages  in  the  manufacture  of  the  theno\eltyof 

nicle — the  decomposing  of  the  raw  material,  salt,  and  ^«  invention. 

^e  roasting  or  finishing  —  each  requiring  a  different 

^gree  of  temperature,  inconvenience  and  delay  resulted 

'^  the  whole  process  being  carried  on  in  the  same 

iroace. 

Prior  to  the  date  of  the  plaintiff's  patent,  viz.  on  the 

^^h  of  October  J  1836,  one  Luiwyche  obtained  a  patent 

^  **  Improvements  in  the  construction  of  apparatus 

^  in  the  decomposition  of  common  salt,  and  in  the 

^e  or  method  of  working  or  using  the  same."     By 
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his  specification^  Lutwyche  stated,  amongst  other  thbg^ 
as  follows :  —  ^<  These  improvements  are  designed  to 
prevent  the  muriatic  acid  gas  from  escaping  into  tbe 
atmosphere  during  the  decomposition  of  the  salt;  which 
is  effected  by  condensing  such  gas  in  suitable  apparatosi 
It  is  also  intended  to  carry  on  the  process  or  maoBbe- 
ture  in  a  more  advantageous  manner  than  it  can  be 
done  by  the  apparatus  now  in  common  use^  at  the  sane 
time  saving  a  large  portion  of  the  gas  so  condetised,  io 
the  form  of  muriatic  acid.     The  apparatus  usually  eo- 
ployed  for  the  decomposition  of  common  salt  with  ssl- 
phuric  acid,  consists  either  of  iron  cylindrical  retortii 
or  of  open  furnaces  composed  of  brickxDork.     When  the 
former  is  used,  the  heat  is  applied  externally  by  afire 
under  the  bottom  of  the  iron  retort ;  and  the  object  to 
be  gained  in  this  mode,  beyond  the  making  of  the  sul- 
phate of  soda,  is,  to  collect  the  muriatic  acid,  which  is 
effected  by  receiving  the  gas  evolved  during  tbe  opera- 
tion into  double-necked  jars  or  carboys,  connected  to- 
gether  at  their   upper   parts,  and   to   tbe  retort,  bf 
earthenware  pipes,  with  proper  luted  joints.    But,  where 
the  latter  mode  is  used,  the  principal  object  is,  to  ob- 
tain the  salt  cake  or  sulphate  of  soda  of  a  better  qualityt 
and  in  a  more  perfect  state,  than  when  made  in  dose 
iron  vessels;  by  which  process  the  fire  and  flame  are 
allowed   to   play   directly   upon    the   materials  under 
operation,  and  the  gas   is  allowed  to   escape  up  the 
chimney  into  the  atmosphere*    Imperfect  decomposition 
of  the  salt,  impurity  of  the  acid,  and  difficulty  of  cob* 
densation,  attend  the  first  of  these  methods :  and,  bf 
the  second  process  of  operation,  viz.  decomposing  in  the 
open  or  reverberatory  furnace,  the  immense  volumes  of 
muriatic  acid  gas  and  other  deleterious  vapours,  wUcb 
are  disengaged  or  discharged  into  the  atmosphere,  be* 
come  a  public  nuisance* 

'^  The  improved  construction  of  the  apparatus  for  tbe 
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(leoompoaitioD  of  common  salt,  and  the  condensation  of 
tk  muriatic  gas,  consists,  first,  in  a  novel  and  pecaliar 
eoDstraction  of  closed  oven,  or  decomposing  chamber, 
with  its  fire-places  and*  flues  composed  chiefly  of  bricks 
Old  mortar.  Within  this  oven,  or  decomposing  chamber, 
tJmre  are  two  beds  or  floors,  one  about  six  inches  lower 
Chao  the  other,  and  over  them  is  formed  an  arch  of  fire- 
bricks, or  of  fire-tiles,   placed  obliquely,   which   arch 
leparates  the  oven  or  chamber  from  the  fire,  and  pre- 
ipcnts  the  flame  and  smoke  coming  into  contact  with  the 
mteriak  under  operation,  but  admits  of  sufiicient  heat 
far  the  purpose  of  decomposition.    By  this  arrangement, 
tke  muriatic  acid  gas  evolved  from  the  salt  and  sul- 
phuric acid,  is  separated  from  the  smoke  and  gaseous 
products  arising  from  the  combustion  of  the  fuel,  and 
coMeqoently  is  the  more  easily  condensed.^ 

After  particularly  describing  the  apparatus  and  the 
ptxess,  by  references  to  the  drawings  annexed  to  the 
ipedfication,  the  patentee  concludes  :  —  ^*  Having  thus 
described  the  nature  of  my  invention,  and  the  manner 
rfcnrying  the  same  into  effect,  I  would  remark  that  I 
do  not  confine  myself  to  the  exact  form  and  dimensions 
of  ibe  decomposing  furnace  shewn  in  the  drawing,  or 
h  the  construction  of  the  arches,  &c.  But  I  claim  as 
ny  bvration,  the  improved  construction  of  decomposing 
faiuice^  with  the  mode  of  applying  the  fire  through  a 
Bedium  of  fire-bricks,  fire-tiles,  or  other  fit  and  proper 
iMterials,  in  the  manner  as  before  described ;  thus 
Kpirating  the  muriatic  acid  gas  from  the  smoke  and 
gMeoos  products  arising  from  the  combustion  of  the 
Mr  &c. 

The  plaintifi^s  specification,  which  was  put  in,  began 
^  the  following  statement :  —  **  Instead  of  the  brick 
faroaces  hitherto  employed  for  the  decomposition  of 
^ototnon  salt,  and  for  its  conversion  into  sulphate  of 
*^  I  have  found  that  iron  retorts,  constantly  main* 
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tained  at  an  elevated  temperature,  may  be  advantage 
ously  substituted   for  that  purpose,  and   the  muriatic 
acid  disengaged  therefrom,  efTectualiy  condensed  by  the 
receivers  hereafter  to  be  described."     The  specificatton 
then    proceeded    to  describe    the   drawings  annexed 
The  material  parts  of  the  descriptions  were  as  follow:-^ 
^'  Fig.  1.  exhibits  an  elevation,  and  partly  a  section,  ^ 
three  furnaces  or  retorts  of  cast  iron.     A.  Na  I.  is 
section  of  a  furnace  set  in  brickwork.    On  the  bottom 
of  A.  Nos.  1.  and  2.  are  laid  flat  iron  plates,  aboat  an 
inch  thick  and  five  feet  square,  to  protect  the  bottomf 
from  the  sudden  changes  of  temperature  caused  by  tiie 
introduction  of  the   sulphuric  acid.     A<  No.  2.  is  an 
elevation  of  a  similar  furnace  without  its  brickwork. 
The  furnaces  A.  A.  may  be  named   the    decomposing 
furnaces,   and    B.   the   roasting    or    finishing  fumaoe* 
Common  suit  is   thrown  on    the  bed  of  the  furnaces 
A.  A.,  through  the  doors  C.  C.     The  bottoms  of  the 
doors  are  elevated  six  inches  above  the  bottoms  of  the 
furnaces,  to  guard  against  the  flowing  over  of  sulphuric 
acid.     Each  door  has  a  sliding  shutter,  with  an  aperture 
at  its  lowest  part,  to  permit  the  constant  stirring  of  the 
materials.  As  soon  as  the  furnaces  and  the  salt  contained 
therein  are  raised  to  a  heat  of  290^  to  300^  Fakrenk^ 
the  proper  proportion  of  sulphuric  acid  is  added  through 
pipe  D.    I  prefer  acid  of  1.750  specific  gravity.    On  the 
first  addition  of  the  acid,  the  workman  commences  widi 
his  rake,  and  keeps  constantly  stirring  the  materials  till 
they  become  solid.     At  this  stage j  the  stdphate  of  soda  it 
collected  in  front  of  the  door^  and  pushed  foiioard  into  Ik 
roaster  B.  through  the  inclined  plane  door  E.     A  second 
workman  spreads  the  sulphate  over  the  bottom  of  the 
roaster,  and  continues  working  it  till  all  the  gas  is  ex- 
pelled, when  it  is  drawn   from  the  furnace  into  iron 
wheel-barrows,  through  the  door  F*     It  will  be  oeoe»- 
sary  to  maintain  the  roaster  B.  at  a  heat  uniformly  ip' 
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proaching  redness.  As  the  above  operation  proceeds,  ]  846* 
the  muriatic  gas  expelled  from  the  salt,  passes  from 
neb  furnace,  through  their  respective  branch  pipes 
G.G.  G.,  into  the  main  pipe  H.,  and  from  H.  it  passes 
through  pipe  K«  into  first  receiver.  Fig.  2.  is  a  plan  of 
tbe  three  furnaces,  shewing  the  branch  pipes  that  attach 
them  to  the  main  pipe,  and  the  connexion  of  the  main 
pipe  with  first  receiver.'' 

The  specification  then  proceeded :  — 

*4  do  not  claim  the  exclusive  use  of  iron  retorts; 
but  I  do  claim  as  my  invention,  iron  retorts  worked  in 
couiexion  with  each  other  as  above  described,  and  also 
iron  retorts  constantly  worked  through  a  door  open,  or 
pirdy  open,  while  the  process  is  going  forward,  the 
drift  ofthe  chimney  drawing  in  a  portion  of  the  external 
air,  with  the  muriatic  acid,  into  the  receivers :  neither 
do  I  claim  the  exclusive  use  of  receivers  filled  with  glass 
cr  pebbles;  but  I  claim  the  use  of  receivers  so  arranged 
thit  the  acid  can  pass  from  one  to  the  other,  or  can  be 
cot  off  at  pleasure,  when  strong  acid  is  required.  I  do 
lot  claim  earthen  stills  as  my  invention ;  but  I  do  claim, 
fv  my  exclusive  use,  earthen  stills  with  leaden  heads, 
CMtted  in  iron,  heated  by  the  circulation  of  hot  water, 
ailioe  solutions,  or  by  steam.  1  further  claim  my  mode 
cfcbanging  the  lime  receivers,  by  which  lime  already  in 
putMturated  with  chlorine,  is  exposed  to  the  strongest 
gH,  aud  the  remnant  of  the  gas  is  exposed  to  a  surface 
tf  fresh  lime.  It  will  thus  be  perceived,  that  the  re- 
divers  will  be  discharged  alternately,  and  that  the  re- 
ftiver  which  is  stronger  during  one  process,  will  be 
tke  weaker  during  the  next." 

Oo  the  12tb  of  December^  1844,  the  plaintiff,  by  leave 
•(the  attorney-general,  entered  the  following  disclaimer, 
pnsaant  to  tbe  statute  5  &  6  /F.  4.  c.  8S.  5.  1. :  — 

*^I,  the  said  J*  C.  Gamble^  do  hereby  declare,  that.   Disclaimer, 
ii  coroplianoe  with  the  proviso  contained  in  the  said 
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letters-patent,  I  duly  inrolled  a  specification  of  my 
said  invention,  in  the  proper  office  belonging  to  the 
high  court  of  Cliancery,  part  of  which  said  specifica- 
tion is  in  the  words  following,  that  is  to  say^M 
do  not  claim  the  exclusive  use  of  iron  retorts ;  but  I 
do  claim  as  my  invention  iron  retorts  worked  in  con- 
nection with  each  other  as  above  described,  and  also 
iron  retotis  constantly  'worked  throi^h  a  door  open^  cr 
partly  open^  while  the  process  is  going  Jbrward^  the 
draft  of  the  chimney  drawing  in  a  portion  of  the  extend 
air^  with  the  muriatic  acid,  into  the  receiver.  And 
I  do  hereby  further  declare,  that,  although  I  did  not 
intend  the  words  underlined  [in  italic]  in  the  preceding 
paragraph  to  extend  to  any  other  retorts  than  the  iron 
retorts  described  and  shewn  in  my  specification,  viz.  iroo 
retorts  worked  in  connexion  with  each  other,  in  which 
the  process  is  commenced  in  one  retort,  and  finished  in 
another  retort ;  yet  I  have  been  informed  by  my  legil 
advisers  that  the  above-mentioned  words  have  adoubtfiil 
meaning,  and  may  be  construed  to  extend  to  any  iron 
retorts ;  for  which  reason,  I  am  desirous  to  disclaim  in 
my  said  specification  the  words  in  the  claim  thereof 
above  referred  to.  And,  for  the  re&son  aforesaid,  I,  the 
said  J.  C.  Gamble^  do  hereby  disclaim  and  omit  io  tbe 
claiming  part  of  my  said  specification,  the  words  ^oji 
also  iron  retorts  constantly  worked  through  a  dooropeih^ 
partly  open^  while  the  process  is  going  forward^  the  draft  ff 
the  chimney  drawing  in  a  portion  of  the  external  air^  wA 
the  muriatic  acidj  into  the  receivers ; '  which  words  an 
underlined  in  the  extract  from  my  said  specificatifli 
hereinbefore  referred  to." 

It  appeared  that  the  defendant  had  used,  in  tbe  mm* 
facture  of  sulphate  of  soda,  two  chambers,  the  ooe^coB- 
posed  of  brick,  for  the  decomposing,  and  the  other,  of 
iron,  for  the  roasting  or  finishing  process;  tlietwo  being 
connected  in  a   way  similar  to  that  described  in  the 
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intiff'ii  specification,  and  each  chamber  being  heated 
a  separate  furnace.  Evidence  was  also  given  on  the 
rt  of  the  plaintiff,  that  the  use  of  two  chambers  con- 
:ted  in  the  manner  before  described,  and  heated  with 
orate  furnaces,  was  unknown  before  the  date  of  his 
tent. 

On  the  part  of  the  defendant,  two  witnesses  stated 
It  they  bad  seen  the  manufacture  of  sulphuric  acid 
Tied  on, — the  one  at  Berwick-upon^Tweedf  the  other  at 
mhester^  —  by  means  of  two  separate  chambers  con- 
cted  together  by  a  spout  about  twelve  feet  long,  through 
lich  the  salt,  when  partially  decomposed,  was  passed 
m  the  decomposing  to  the  finishing  chamber :  and  it 
s insisted,  that,  the  exclusive  use  of  iron  retorts  being 
daimed  by  the  plaintiff,  and  confessedly  old,  and  the 
Bof  brick  not  being  claimed,  the  defendant  had  been 
ihy  of  no  infringement  of  the  plaintiff  s  alleged  in- 
■tioii,  even  if  it  were  new.  The  learned  judge  told 
Bjory  that  they  must  find  for  the  plaintiff,  if  they  should 
ntisfied  that  the  apparatus  and  process  used  by  the 
fendant,  were  a  mere  colorable  variation  from  those 
icribed  by  the  plaintiff's  specification ;  subject  to  the 
lation  of  novelty. 

Tlie  jury  found  for  the  plaintiff  on  the  first,  fpurth, 
ih,  and  sixth  issues ;  and,  as  to  the  issues  joined  on 
siecond  and  third  ple&s,  they  found  ^*  that  the  alleged 
ftoldoa  of  the  use  of  two  chambers,  with  separate 
Daces,  was  not  new,  but  that  the  plaintiff's  mode  of 
Doecting  them  was  new."  Leave  was  reserved  to  either 
ttj  to  move  to  enter  the  verdict  for  him  on  this  spe- 
1  finding ;  and  also  to  the  defendant  to  move  to  enter 
Mrait,  or  a  verdict  for  him  on  the  first  issue  also,  if 
I  coort  should  be  of  opinion  that  the  use  of  two 
imbers,  the  one  of  iron,  the  other  of  brick,  could  not 
ID  iofringement  of  the  plaintiff's  patent  right. 
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Talfourdf  Serjt.,  also  obtained  a  rule  nisi  to  enterthe 
verdict  for  the  defendant  on  the  first,  second,  third|iod 
sixth  issues,  or  for  a  nonsuit,  or  a  new  trial  on  thegioood 
that  the  finding  of  the  jury  was  not  warranted  bj  tk 
evidence. 

Talfourd^  Serjt  (with  whom  was  JVebslrr),  on  a  $iib» 
quent  day  in  the  same  term,  shewed  cause  agaiut  tk 
plaintiff's  rule,  and  was  heard  in  support  of  the  crav* 
rule. 

ChanneUj  Serjt.  (with  whom  was  Cawlifig),  was  had 
on  the  other  side. 

Cur.  ado.vA 

CoLTMAN,  J.  (in  the  absence  of  Tindalj  C  J.)^  M 
delivered  the  judgment  of  the  court. 

This  was  an  action  on  the  case  for  infringing  ik 
plaintifi*'s  patent  granted  for  *^  Improvements  in  app 
ratus  for  the  manufacture  of  sulphate  of  soda,  muriilic 
acid,  chlorine,  and  chlorides.'* 

The  defendant  pleaded  not  guilty ;  that  the  pliiirf] 
was  not  the  inventor ;  that  the  alleged  invention 
not  new  ;  and  several  other  pleas,  which  it  is  not  DC 
sary  to  mention. 

At  the  trial,  before  me,  it  was  proved  by  the  plaifllfti 
that  the  apparatus  commonly  used  for  making  siilpk>| 
of  soda,  was,  a  brick  reverberatory  furnace, 
of  a  single  chamber,  with  a  fire  at  one  end  of  it 
fire  struck  against  the  roof  of  the  chamber,  and 
reflected  down  to  the  floor ;  and  the  smoke  and  fi 
passed  out  at  the  other  end  of  the  chamber.    TVn 
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WIS  also  a  patent  called  Lutvoych^s  patent,  which  was        1846. 
ak)  a  single  chamber,  one  part  of  the  floor  of  which  - 

WIS  higher  than  the  other.     The  whole  was  heated  by      Gamblb 
the  same  furnace ;  and,  when  the  materials  had  been       Kurtz. 
decomposed  on  the  lower  part  of  the  chamber,  they 
were  removed  to  the  raised  part,  where  the  heat  near 
the  fire  was  greater  than  at  the  other  end  of  the  chamber, 
and  there  dried  or  roasted. 

The  plaintiff,  in  his  specification,  stated :  ^^  Instead 
cf  the  brick  furnaces  hitherto  employed  for  the  decom- 
position of  common  salt,  and  for  its  conversion  into  - 
niphate  of  soda,  I  have  found  that  iron  retorts,  con* 
Hiotly  maintained  at  an  elevated  temperature,  may  be 
adTiDtageously  substituted  for  that  purpose,  and  the 
nariatic  acid    disengaged    therefrom   effectually   con- 
densed by  the  receivers  hereafter  described."     He  then, 
lij words  and  drawings,  described  his  apparatus  as  con- 
iirtiiig  of  two  iron  retorts,  each  having  a  separate  fur- 
BMe^  one  for  decomposing  the  salt,  and  the  other  for 
vesting  or  finishing  the  sulphate  of  soda;   and  the 
Werials,  when  decomposed,  were  to  be  pushed  from 
<Ae  retort  into  the  other  along  an  inclined  plane  by 
^Mi  they  were  connected  together.     The  specification 
Ikn  proceeded  thus :  —  ^^  As  the  above  operation  pro* 
ttedi,  the  muriatic  gas  expelled  from  the  salt,  passes 
imeach  furnace,  through  their  respective  branch  pipes, 
lito  the  main  pipe,  and  from  that  pipe,  through  another, 
iito  the  first  receiver."     This  part  of  the  apparatus  was 
iho  explained  by  drawings.     At  the  end  of  the  ex- 
|lmtion,  the  plaintiff*  thus  described  his  claim  :  —  ^^  I 
boot  claim  the  exclusive  use  of  iron  retorts,  but  I  do 
irin,  as  my  invention,  iron  retorts  worked  in  connexion 
iidi  each  other,  as  above  described  :  neither  do  I  claim 
It  exclusive  use  of  receivers  filled  with  glass  or  pebbles ; 
Ml  I  claim  the  use  of  receivers  so  arranged  that  the 
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acid  can  pass  from  one  to  the  other,  or  can  be  cut  off 
at  pleasure,  when  strong  acid  is  required." 

The  defendant  had  used,  for  making  sulphate  of  soda, 
two  chambers,  one  of  iron,  and  one  of  brick,  connected 
by  an  opening  through  which  the  materials,  when  de« 
composed  in  one,  could  be  pushed  into  the  other,  for 
roasting  or  finishing ;  each  chamber  being  heated  by  a 
separate  furnace. 

For  the  plaintifT,  a  good  deal  of  evidence  was  given 
to  shew,  that,  until  his  patent  was  obtained,  the  use  of 
*  two  chambers  with  separate  furnaces  had  not  been 
known  :  but  the  defendant  proved  that  a  person  at  Ar* 
wick  had  previously  used  them,  connected  by  a  spool 
ten  or  twelve  feet  long,  through  which  the  materia^ 
when  partially  decomposed,  ran  from  one  to  the  other, 
in  which  the  soda  was  roasted  or  finished;  and  a  similar 
process  was  proved  to  have  been  carried  on  by  a  manu- 
facturer at  Manchester  in  a  similar  way. 

The  jury  found  for  the  plaintiff  on  the  issue  of  not 
guilty ;  and,  as  to  the  issues  joined  on  the  second  and 
third  pleas,  they  found  ^^  that  the  alleged  invention  of 
the  use  of  two  chambers  with  separate  furnaces  was  not 
new,  but  that  the  plaintiff's  mode  of  connecting  theOf 


was  new. 


» 


Each  party  had  leave  to  move  to  have  the  verdict 
entered  in  his  favour  on  this  special  finding;  and  the 
defendant  had  leave  to  move  to  have  the  verdict  entered 
in  his  favour  on  the  first  issue  also,  if  the  use  of  two 
chambers,  one  of  iron,  and  the  other  of  brick,  could  not 
be  an  infringement  of  the  plaintiff's  patent  right;  aodi 
in  Easter  term,  cross  rules  were  accordingly  granted. 

The  latter  question  was  very  little  argued ;  and  «« 
are  clearly  of  opinion  that  the  verdict  for  the  plainlif 
on  the  issue  of  not  guilty  must  stand;  for,  the  essenccrf 
the  plaintiff's  improvement  in  making  sulphate  of  soda 
was,  the  use  of  two  chambers  with   separate  furnaces 


10  VICTORIA. 


4:35 


the  two  stages  of  the  process ;  so  that  both  could  be 
it  in  action  at  the  same  time,  at  the  cli£Perent  tem- 
alQre  required  for  each  stage :  and  that  principle  is 
lally  acted  upon,  and  the  same  advantage  gained, 
ether  both  chambers  are  of  iron,  or  one  is  of  iron 
I  one  of  brick.  The  material  of  which  the  chambers 
ooroposed,  not  being  of  the  essence  of  the  invention 
med,  the  patent  right  might  be  invaded,  llthough 
diambers  used  by  the  defendant  were  not  of  the 
ierial  mentioned  in  the  plaintiff's  specification. 
[he  other  question  depends  upon  what  is  the  true 
ire  of  the  plaintiff's  claim  as  an  inventor.  If  he 
med  the  use  of  two  chambers,  with  separate  furnaces, 
»rt  of  his  invention,  the  jury  have  said  that  it  was 
new,  and  the  verdict  should  be  entered  for  the  de- 
hmt;  otherwise,  for  the  plainti£P.  It  seems  to  us  that 
reasonable  doubt  can  be  entertained  as  to  the  claim 
le  by  the  plaintiff.  After  describing  by  words  and 
irings  the  apparatus  which  he  used,  he  claimed  as 
invention  *'  iron  retorts  worked  in  connexion  with 
I  Mer^  as  above  described."  It  was  contended,  on 
alf  of  the  plaintiff,  that  the  meaning  was,  that  he 
med  the  use  of  two  retorts  worked  in  connexion 
1  the  whole  of  the  apparatus  for  condensing  the  mu- 
ie  acid  gas.  But  the  words  of  the  specification  are, 
I  connexion  with  each  other,"  not  in  connexion  with 
condensing  apparatus:  and  he  afterwards  goes  on 
laim,  as  his,  the  particular  arrangement  of  receivers 
ch  he  had  previously  described. 
Ve  can  give  no  other  meaning  to  this  than  that  the 
Qtiff  claimed,  as  part  of  his  invention,  the  use  of  two 
abers  with  separate  furnaces,  worked  in  connexion 
eachother,so  thatthe  materials  might  be  decomposed 
1^  and  then  removed  to,  and  roasted  or  finished  in, 
iher;  and  that  the  plaintiff  understood  such  to  be 

F  F   2 


1846. 
Gamble 

V. 
KURTS. 


4S8 


TRINITY  VACATION, 


1846. 
Clipt 

V. 
SCHWABE. 


the  lifetime  of  one  Henry  Barrett^  since  also  de( 
to  wit,  on  the  4th  of  Jw/y,  1836,  by  a  certain  mei 
duni  in  writing  called  a  policy  of  assurance,  then 
and  subscribed  by  the  defendants  below  and  tl 
Henry  Barrett — after  reciting  that  the  said 
Schwabe  was  desirous  of  eflfecting  an  assurance  w 
Argus  Assurance  Company^  in  the  sum  of  999/^  nf 
own  life,  and  had  signed  and  caused  to  be  de' 
into  the  office  of  the  said  company,  a  declaration  o\ 
ment  in  writing,  bearing  date  the  25th  of  June^ 
declaring  that  the  age  of  the  said  Louis  Schwabe  i 
exceed  thirty-eight  years,  that  he  had  been  vacc 
that  he  had  not  had  the  gout,  that  he  had  no 
afflicted  with  asthma,  fits,  convulsions,  spitting  of 
or  rupture,  and  that  he  was  not  afflicted  with  ai 
order  which  tended  to  the  shortening  of  life,  ai 
the  assured  agreed  that  such  declaration  or  stai 
should  be  the  basis  of  the  contract  between  him  a 
said  company ;  and  further  reciting  that  the  said 
Schwabe  had  paid  to  the  said  company  1 71.  Ss.  6c 
premium  for  the  assurance  of  the  said  sum  of  9S 
twelve  calendar  months,  commencing  that  day, 
the  said  4th  of  July,  18S6,  being  the  day  on  whi 
said  policy  of  assurance  bore  date,  and  terminad 
3rd  of  July^  1837,  both  inclusive,  the  receipt  w 
was  thereby  acknowledged  —  it  was  witnessedy  tl 
three  directors  of  the  said  company  whose  name 
thereunto  subscribed,  to  wit,  the  defendants  bdo 

and  to  appreciate  the  nature  and  quality  of  the  act  that  he  was  doing,  m 
a  responsible  moral  agent ;  that  the  burthen  of  proof,  as  to  his  dying  bj  1 
voluntary  act,  was  on  the  defendants;  but,  that  being  established,  the  jv 
assume  that  he  was  of  sane  mind,  and  a  responsible  moral  agents  unlm  I 
trary  should  appear  in  evidence." 

Held,  upon  a  bill  of  exceptions,  that  this  direction  was  erroneoui ;  i 
the  terms  of  the  condition  included  all  acts  of  voluntary  self-destrnctk 
therefore,  that,  if  A.  voluntarily  killed  himself,  it  was  immaterial  whetbcf 
or  was  not  at  the  time  a  responsible  moral  agent — dissentientibus  PoOod 
and  Wightman,  J. 
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he  said  Henry  Barretlf  who  then  were  directors  of  the        1846. 
Md  company,  and  whose  names  then  were  subscribed 
to  the  said  policy  of  assurance,  did  thereby  agree,  that, 
m  case  the  said  lAmis  Schxoabe  should  die  at  any  time 
vithin  the  term  of  twelve  calendar  months,  commencing 
on  the  said  4th  of  July^  18S6,  and  terminating  on  the 
Srdof  JiA^,  I8d7>  both  Inclusive;  or,  if  the  said  Louis 
Sckaxibe  or  his  assigns  should,  in  the  event  of  his  living 
beyond  the  said  term  of  twelve  calendar  months,  pay  or 
cuue  to  be  paid  to  the  said  company  on  or  before  the 
iAofJidy  in  each  and  every  subsequent  year  during 
the  life  of  the  said  Louis  Schwabe,  the  following  pre- 
■HQms,  that  is  to  say,  &c.,  the  funds  or  property  of  the 
ttid  company  should,  according  to  the  provisions  of  the 
deed  of  settlement  of  the  said  company,  be  subject  and 
fable  to  pay  and  satisfy,  within  three  calendar  months 
tier  satisfactory  proof  should  have  been  received  at  the 
oioe  of  the  said  company,  of  the  death  of  the  said 
LmiiSchwabej  unto  his  executors,  administrators,  or  os- 
iigns,  999/.:  provided  always,  that,  if  any  thing  averred 
by  the  said  Louis  Schwabe  in  the  declaration  therein- 
before mentioned  to  have  been  made  by  him,  was  untrue, 
tbit  policy  should  be  null  and  void,  and  all  premiums 
ud  other  moneys  paid  in  respect  thereof,  should  be  for- 
fcited  to  the  said  company :   provided  also  that  that 
policy,  and  the  assurance  thereby  effected,  were  and 
should  be  subject  to  the  several  conditions  and  regula- 
tioDs  thereupon  indorsed,  so  far  as  the  same  were  or 
tboold  be  applicable,  in  the  same  manner  as  if  the  same 
iBipectively   were   repeated   and  incorporated   in   that 
policy:  Averment,  that,  at  the  time  of  the  making  and 
nbicribing  of  the  said  policy  as  aforesaid,  there  were 
indorsed  thereon  the  conditions  and  regulations  following, 
bat  is  to  say  —  First :  No  policy  shall  be  considered  in  Conditions. 
ircc  beyond  twenty-one  days  after  the  expiration  of  the 
sar^  unless  the  premium  then  due,  shall  have  been  paid 
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]  846.        the  lifetime  of  one  Henry  Barrett,  since  also  • 

to  wit,  oil  the  4.lh  ofjalj/,  1836,  by  a  certain  d 

"'^  dum  in  writing  called  a  policy  of  assurance  tl 
SoHWABB.  and  subscribed  by  the  defendants  below  and 
Henry  Barrctl — after  reciting  that  the  sai 
Sckwabe  was  desirous  of  edecting  an  assurance 
Argus  Assurance  Compaty,  in  the  sum  of  Q^^l^ 
own  life,  and  had  signed  and  caused  to  be  ( 
into  the  office  of  the  said  company,  a  declaration 
ment  in  writing,  bearing  date  the  25th  of  Jta 
declaring  that  the  age  of  the  said  houis  Sdiwabt 
exceed  thirty-eight  years,  that  he  had  been  rw 
that  he  had  not  had  the  gout,  that  he  hod  i 
afflicted  with  asthma,  fits,  convulsions,  spitting  t 
or  rupture,  and  that  he  was  not  afflicted  with 
order  which  tended  to  the  shortening  of  life, 
the  assuied  agreed  that  such  declaration  or  s 
should  be  the  basis  of  the  contract  between  him 
said  company ;  and  further  reciting  that  the  sa 
Schwabe  had  paid  to  the  said  company  1?/.  is. 
premium  for  the  assurance  of  the  said  sum  of: 
twelve  calendar  months,  commencing  ihat  daj 
the  said  4th  ai  July,  1836,  being  the  day  on  w 
said  policy  of  assurance  bore  date,  and  termiiu 
3rd  o^  July,  1837,  both  inclusive,  the  receipt 
wns  thereby  acknowledged  —  it  was  witnessed,  I 
three  directors  of  the  said  company  whose  ttami 
thereunto  subscribed,  to  wit,  the  defendants  belt 

and  to  appreciate  ihe  nature  and  quality  of  the  act  that  ht  tea*  dfcy^ 
a  rapormbte  moral  agent ;  that  the  burihen  of  proof,  u  to  hit  djau,  J^ 
Tolunttiy  act,  wu  on  the  defendanu;  but,  that  being  etUblitliei),  |V  V 
BBsume  that  he  wu  of  tMie  mind,  and  a  n«ponsible  moral  «(!eat,  i/^  Ji 
trar;  should  appear  in  evidence."  ^l^i 

H«ld,  upon  a  bill  of  exceptions,  that  this  direction  was  er^^^ 
the  terms  of  the  condition  iaduded  all  act*  of  volaotarf  SbVK^^COBt;  S 
therefore,  that,  if  A.  voluntarily  lulled  himself,  it  wm  'ntnis,*,.  '"^CUradia 
responsible  moral  agent — tfiVwitfj^tiilirlKte) 
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the  said  Henry  Ban-ettf  who  then  were  directors  of  the        1846. 
ttid  company,  and  whose  names  then  were  subscribed 
to  the  said  policy  of  assurance,  did  thereby  agree,  that, 
in  case  the  said  Louis  Schwabe  should  die  at  any  time 
within  the  term  of  twelve  calendar  mouths,  commencing 
00  the  said  4th  of  July^  18S6,  and  terminating  on  the 
^AoSJtdjfy  1837,  both  inclusive;  or,  if  the  said  Lends 
Sdmabe  or  his  assigns  should,  in  the  event  of  his  living 
beyond  the  said  term  of  twelve  calendar  months,  pay  or 
cause  to  be  paid  to  the  said  company  on  or  before  the 
4th  of  My  in  each  and  every  subsequent  year  during 
the  life  of  the  said  Louis  Schwabe^  the  following  pre- 
minms,  that  is  to  say,  &c.,  the  funds  or  property  of  the 
nid  company  should,  according  to  the  provisions  of  the 
deed  of  settlement  of  the  said  company,  be  subject  and 
bble  to  pay  and  satisfy,  within  three  calendar  months 
titer  satisfactory  proof  should  have  been  received  at  the 
office  of  the  said  company,  of  the  death  of  the  said 
Louis  Schwabe^  unto  his  executors,  administrators,  or  as- 
signs, 999/. :  provided  always,  that,  if  any  thing  averred 
by  the  said  Louis  Schwabe  in  the  declaration  therein- 
before mentioned  to  have  been  made  by  him,  was  untrue, 
that  policy  should  be  null  and  void,  and  all  premiums 
■^  other  moneys  paid  in  respect  thereof,  should  be  for- 
feited to  the  said  company :   provided  also  that  that 
P^hcy,  and  the  assurance  thereby  effected,  were  and 
•«oul(l  be  subject  to  the  several  conditions  and  regula- 
••^^  thereupon  indorsed,  so  far  as  the  same  were  or 
^ould  be  applicable,  in  the  same  manner  as  if  the  same 
'^•pcctively   were  repeated   and  incorporated   in   that 

fP^'Cf;  itverment,  that,  at  the  time  of  the  making  and 
*'**8crrb/ng  of  the  said  policy  as  aforesaid,  there  were 
horsed  thereon  the  conditions  and  regulations  following, 
^isto  say  —  First:  No  policy  shall  be  considered  in  Conditions. 
^beyond  twenty-one  days  after  the  expiration  of  the 
J^r,  unless  the  premium  then  due,  shall  have  been  paid 
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at  the  office  oF  the  company,  or  to  some  one  of  th^ 
agents  of  the  company ;  but,  should  proof  be  given  t^ 
the  satisfaction  of  the  board  of  directors,  that  the  pertr^ 
or  parties  whose  life  or  lives  hath  or  have  been  a^ 
sured,  continue  in  good  health,  the  policy  may  be  r^ 
vived  at  any  period  within  six  calendar  months,  on  p^jw 
ment  of  a  fine  to  be  fixed  by  the  board  of  directors,  not 
exceeding  105.  per  cent,  on  the  sum  assured,  or  at  any 
time  within  twelve  calendar  months,  on  the  payment  of 
such  fine  as  the  board  of  directors  may  think  reasonable 
—  Second  :    Policies  will  become  void,  if  the  parties 
whose  lives  have  been  assured  skaU  die  on  the  high  seas, 
except  in  passing,  in  decked  vessels,  or  in  steam-boat% 
from  one  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland^  to  another  part  of  the  same  kingdom,  aod 
to  and  from  the  islands  of  Guernsey^  Jersey^  Alderna/f 
Sarkf  and  Man ;  and  also,  in  time  of  peace,  in  KiDg*i 
ships  and  packet  or  passage  vessels  or  steam-boats,  from 
or  to  any  part  of  Great  Britain,  to  or  from  any  part  of 
the  Continent  situate  between  Hamburgh  and  BordeanXf 
both  inclusive;  or  shall  go  beyond  the  limits  ofEun^ 
or,  being  or  becoming  military  or  naval  men,  shall  be 
called  into  actual  service;  unless  in  each  case  of  going 
upon  the  seas,  or  beyond  the  limits  of  Europe,  or  into 
actual  service,  permission  shall  have  been  granted  bf 
the  board  of  directors,  and  such  premium  or  preroimns 
on  account  of  the  extra  risk  be  paid  as  shall  be  rfr* 
quired  by  the  board  of  directors  —  Third :  All  claim- 
ants, upon  the  decease  of  any  person  whose  life  shaU 
have  been  assured  by  the  company,  must,  if  requirei^ 
make   proof  thereof,   and   give   such    further  infonn- 
ation  respecting  the  same,  as  the   board  of  directois 
shall  require  —  Fourth  :  Reasonable  proof  will  also  be 
required  of  the  time  of  the  birth,  unless  the  fact  sball 
have  been  previously   established,  in   which  case  tbe 
same  will  be  admitted  on  the  policy  —  Fifth :  If  tbe 
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9po(  any  person  whose  life  shall  be  assured  by  any 
polky,  shall  exceed  the  age  stated  in  the  declaration, 
Ibe  person  assured  thereby   shall,   except  in  case  of 
find,  be  entitled  under  such  policy  to  such  a  sum  as 
mmld,  according  to  the  rate  or  rates  at  which  the  as- 
aoniice  was  effected  and  continued  on  such  policy,  have 
lea  assured  thereby  for  the  annual  or  other  premium 
cr  praniums  actually  paid  in  respect  thereof,  if  the  age 
cf  the  person  whose  life  shall  be  assured  thereby  was 
correctly  '  stated    in   the   declaration  —  Sixth  :    Every 
plicy  effected  by  a  person  on  his  or  her  own  life  shall 
k  Toid,  if  such  person  shall  commit  suicide^  or  die  by 
is^ing  or  the  hands  of  justice;  but,  if  any  policy  ef- 
iBded  by  a  person  on  his.  or  her  own  life  shall  after- 
^wds  be  actually  assigned  to  any  person  or  persons  by 
"Vfj  of  mortgage,  or  for  the  benefit  of  any  creditor  or 
cndttors,  or  charged  with  any  sum  or  sums  for  the 
iMMfit  of  any  mortgagee  or  mortgagees,  or  creditor  or 
cnditors,  and  the  person  on  whose  life  the  assurance 
M  have  been  effected  shall  commit  suicide,  or  die  by 
dnUii^  or  the  hands  of  justice,  then  the  policy  so  as- 
ifoed  or  charged  shall  not  be  void  to  the  extent  of  the 
frindpal  sum  or  sums  and  interest  secured  by  the  as- 
ifUDeot  or  charge ;  or,  if  any  policy  effected  by  any 
pcnoD  on  his  or  her  own  life  shall  afterwards  be  abso- 
ludy  assigned  to  a  purchaser  for  valuable  consideration, 
1b  iny  transaction  (except  that  of  settlement  upon  or 
tiia*  marriage,  or  any  other  occasion),  and  the  person 
M  whose  life  the  assurance  shall  have  been  effected 
iUl  commit  suicide,  or  die  by  duelling,  or  by  the  hands 
tf  jostice,  then  the  policy  so  assigned  shall  continue  in 
U  force,   notwithstanding   such  suicide   or   death  — 
Stvcath :  To  avoid  all  possibility  of  protracting  or  de- 
filing equitable  and  just  claims  of  the  assured  on  the 
^paDjy  by  the  delay  and  expenses  attendant  on  legal 
^QlNests,  it  shall  be  competent  for  the  assured,  at  all 
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and  then  admitted  on  the  said  policy.  [The  declarati 
then  set  out  four  other  policies  of  assurance  each  b^ri 
date  the  same  day,  and  effected  for  the  same  iniin  a 
upon  the  same  terms  and  conditions  as  the  abov 
Averment,  that,  within  the  term  of  twelve  calenc 
months  commencing  on  the  4th  of  Jtdj/,  1844,  a 
whilst  the  said  several  policies  of  assurance  and  ei 
and  every  of  them  wer^  and  was  in  full  force  and  virtu 
and  before  the  4th  of  July,  1845,  to  wit,  on  the  lltb< 
January  J  1845,  the  said  Louis  Schwabe  died;  wherw 
more  than  three  calendar  months  before  the  comnuooc 
ment  of  this  suit,  to  wit,  on  the  lOth  of  March^  184J 
satisfactory  proof  was  received  at  the  oflBce  of  thetti 
company ;  and,  although  nothing  averred  by  the  mi 
Louis  Schwabe  in  the  declarations  in  the  said  pdidi 
respectively  mentioned  to  have  been  made  by  him,  or  i 
any  or  either  of  those  declarations,  was  untrue;  andil 
though  at  the  time  of  the  said  death,  and  thenceibit 
continually  hitherto  the  funds  and  property  of  the  sli 
company  for  the  time  being  remaining  unapplied  an 
undisposed  of,  and  inapplicable  to  prior  claims  and  di 
mands  in  pursuance  of  the  trusts,  powers,  and  u 
thorities  in  the  said  deed  of  settlement  contained,  vei 
and  had  been  and  remained  sufficient  to  satisfy  and  di! 
charge  all  the  several  sums  of  money  in  and  by  theau 
policies  of  assurance  respectively  assured,  and  all  otbe 
claims  and  demands  of  persons  assuring  with  the  sii 
company,  and  the  annuity-creditors  of  the  said  oom 
pany ;  and  although,  after  the  death  of  the  said  IM 
Schwabe^  to  wit,  on  the  12th  of  Ap'il,  1845,  administft 
tion  with  the  last  will  and  testament  of  the  said  Lbb 
Schwabe^  deceased,  annexed,  &c.,  in  due  form  of  lawvc 
granted  to  the  plaintiff  in  this  behalf,  —  of  all  whici 
premises  the  defendants  below  (having  then  sunriico 
Barrett)^  and  the  said  company,  before  the  commeoc^ 
ment  of  this  suit,  to  wit,  on  the  ISth  of  JunCy  1845,ltf" 
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Doities,  or  in  respect  of  the  directors  who  may  have        1846. 
signed  policies  or  instruments  securing  annuities,  or  any         ' 
of  their  heirs,  executors,  or  administrators,  are  the  pro-        Cuft 
prietors  at  large  of  the  company  to  be  answerable,  in-      Sorwabe. 
directly  or  directly,  further  or  otherwise  than  as  to  their 
mpective  shares,  not  subject  to  prior  claims  or  demands, 
in  the  company's  capital  of  800,000/. ;  it  being  the  true 
intent  and  meaning  of  the  deed  of  settlement,  that  no 
daim  upon  any  policy,  or  upon  any  instrument  securing 
any  annuity,  shall  be  enforced  against  any  one  or  more 
of  the  directors,  his  or  their  heirs,  executors,  or  ad- 
niaistrators,   to  a  greater  extent  than   the  funds   or 
property  of  the  company.at  the  time  of  recovering  upon 
nch  policy  or  instrument  securing  such  annuity  shall 
be  competent  to  reimburse   him  or  them :  Averment, 
that  afterwards,  and  in  the  lifetime  of  Louis  Sckwabe^ 
and  also  in  the  lifetime  of  the  said  Henry  Batrettj  to 
wit,  on  the  said  4th  of  Jub/f  1886,  in  consideration  that 
the  aaid  Louis  Schwabe^  at  the  request  of  the  defendants 
bdow  and  Barrett^  had  then  paid  to  the  said  company 
17^  2i.  6d.  as  a  premium  for  the  assurance  of  the  said 
tiiD  of  999/.  for  the  said  space  of  twelve  calendar  months 
eoDunencing  on  the  said  4th  of  July^  1886,  and  had 
promised  the  defendants  below  and  BarreU  to  observe, 
perform,  and  fulfil  all  things  in  the  said  policy  of  as- 
anmce  contained  on  the  part  and  behalf  of  the  assured, 
the  defendants  below  and  Barrett  promised   the  said 
Louii  Sckwabe  that  all  things  in  the  said  policy  con- 
tained on  the  part  and  behalf  of  the  assignees  should  be 
obaenred,  performed,   and   fulfilled,   according  to  the 
tcaor  and  efiiect  of  the  said  policy :  Averment  of  the  due 
ptjmentof  the  premiums  in  respect  of  the  policy  in  each 
Jfcardown  to  and  including  the  year  1844;  and  that, 
^tbe  making  of  the  policy,  and  in  the  lifetime  of 
lonsScknabef  to  wit,  on  the  4th  of  July,  1886,  the  time 
tf  the  birtli  of  the  said  Ijouis  Schwabe  was  established 
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the  lifetime  of  one  Henry  Barrett^  since  also  dc 
to  wit,  on  the  4th  of  Julj/^  1836,  by  a  certain  mc 
duni  in  writing  called  a  policy  of  assurance,  the 
and  subscribed  by  the  defendants  below  and  t 
Henry  Barrett — after  reciting  that  the  said 
Schwabe  was  desirous  of  eflfecting  an  assurance  i 
Argus  Assura?ice  Company^  in  the  sum  of  9991^  u 
own  life,  and  had  signed  and  caused  to  be  d 
into  the  office  of  the  said  company,  a  declaration  < 
ment  in  writing,  bearing  date  the  25th  of  Jum 
declaring  that  the  age  of  the  said  Louis  Schwabe 
exceed  thirty-eight  years,  that  he  had  been  vac 
that  he  had  not  had  the  gout,  that  he  had  n* 
afflicted  with  asthma,  fits,  convulsions,  spitting  o 

or  rupture,  and  that  he  was  not  afflicted  with  \ 

• 

order  which  tended  to  the  shortening  of  life,  i 
the  assured  agreed  that  such  declaration  or  st 
should  be  the  basis  of  the  contract  between  him 
said  company ;  and  further  reciting  that  the  sai 
Schwabe  had  paid  to  the  said  company  17/.  2s.  6 
premium  for  the  assurance  of  the  said  sum  of  9 
twelve  calendar  months,  commencing  that  day, 
the  said  4th  o(  July,  18S6,  being  the  day  on  wl 
said  policy  of  assurance  bore  date,  and  terminal 
3rd  of  July,  1837,  both  inclusive,  the  receipt  \ 
was  thereby  acknowledged  —  it  was  witnessed,  1 
three  directors  of  the  said  company  whose  nam 
thereunto  subscribed,  to  wit,  the  defendants  bel« 


and  to  appreciate  the  nature  and  quality  of  the  act  that  he  uku  doing,  9$ 
a  responsible  moral  agent ;  that  the  burthen  of  proof,  as  to  his  dying  bj 
voluntary  act^  was  on  the  defendants;  but^  that  being  established,  the  Jv 
assume  that  he  was  of  sane  mind,  and  a  responsible  moral  agent,  onkai 
trary  should  appear  in  evidence." 

Held,  upon  a  bill  of  exceptions,  that  this  direction  was  erroneous ;  1 
the  terms  of  the  condition  included  all  acts  of  voluntary  self-destnicdi 
therefore,  that,  if  A.  voluntarily  killed  himself,  it  was  immaterial  whetha 
or  was  not  at  the  time  a  responsible  moral  agent — dissentientibus  PMd 
and  Wightman,  J. 
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the  said  Henry  Barrett^  who  then  were  directors  of  the  1846. 
ttid  company,  and  whose  names  then  were  subscribed 
to  the  said  policy  of  assurance,  did  thereby  agree,  that, 
in  case  the  said  Louis  Schwabe  should  die  at  any  time 
within  the  term  of  twelve  calendar  months,  commencing 
on  the  said  4th  of  July^  18S6,  and  terminating  on  the 
Srdof  J«/y,  1837,  both  inclusive;  or,  if  the  said  Lends 
Sdnabe  or  his  assigns  should,  in  the  event  of  his  living 
beyond  the  said  term  of  twelve  calendar  months,  pay  or 
cause  to  be  paid  to  the  said  company  on  or  before  the 
^oHMy  in  each  and  every  subsequent  year  during 
the  life  of  the  said  Louis  Schwabe^  the  following  pre- 
mms,  that  is  to  say,  &c.,  the  funds  or  property  of  the 
laid  company  should,  according  to  the  provisions  of  the 
deed  of  settlement  of  the  said  company,  be  subject  and 
lable  to  pay  and  satisfy,  within  three  calendar  months 
iter  satisfactory  proof  should  have  been  received  at  the 
ofice  of  the  said  company,  of  the  death  of  the  said 
Loms  Schwabe^  unto  his  executors,  administrators,  or  as- 
signs, 999/. :  provided  always,  that,  if  any  thing  averred 
bj  the  said  Louis  Schwabe  in  the  declaration  therein- 
before mentioned  to  have  been  made  by  him,  was  untrue, 
that  policy  should  be  null  and  void,  and  nil  premiums 
nd  other  moneys  paid  in  respect  thereof,  should  be  for- 
feited to  the  said  company :  provided  also  that  that 
policy,  and  the  assurance  thereby  effected,  were  and 
ihoold  be  subject  to  the  several  conditions  and  regula- 
tMms  thereupon  indorsed,  so  far  as  the  same  were  or 
should  be  applicable,  in  the  same  manner  as  if  the  same 
»«spcctively  were  repeated  and  incorporated  in  that 
policy:  Averment,  that,  at  the  time  of  the  making  and 
iQbacribing  of  the  said  policy  as  aforesaid,  there  were 
Odorsed  thereon  the  conditions  and  regulations  following, 
bat  is  to  say  —  First:  No  policy  shall  be  considered  in  Conditions. 
iroe  beyond  twenty-one  days  after  the  expiration  of  the 
iar^  unless  the  premium  then  due,  shall  have  been  paid 
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at  the  office  of  the  company,  or  to  some  one  of  the 
agents  of  the  company;  but,  should  proof  be  given  to 
the  satisfaction  of  the  board  of  directors,  that  the  parly 
or  parties  whose  life  or  lives  hath  or  have  been  as- 
sured, continue  in  good  health,  the  policy  may  be  re- 
vived at  any  period  within  six  calendar  months,  on  pay- 
ment of  a  fine  to  be  fixed  by  the  board  of  directors,  not 
exceeding  105.  per  cent  on  the  sum  assured,  or  at  any 
time  within  twelve  calendar  months,  on  the  payment  of 
such  fine  as  the  board  of  directors  may  think  reasonable 
—  Second :  Policies  will  become  void,  if  the  parties 
whose  lives  have  been  assured  shall  die  on  the  high  seas^ 
except  in  passing,  in  decked  vessels,  or  in  steam-boats,, 
from  one  part  of  the  united  kingdom  of  Great  Britain 
and  Irelandf  to  another  part  of  the  same  kingdom,  am 
to  and  from  the  islands  of  Guernsey^  Jersey^  Aldemq^^^ 
Sarici  and  Man ;  and  also,  in  time  of  peace,  in  King" 


ships  and  packet  or  passage  vessels  or  steam-boats,  froi 
or  to  any  part  of  Great  Britain^  to  or  from  any  part 
the  Continent  situate  between  Hamburgh  and 
both  inclusive ;  or  shall  go  beyotid  the  limits  ofEmop:^^ 
or,  being  or  becoming  military  or  naval  men,  shall  l^e 
called  into  actual  service;  unless  in  each  caseofgokn^ 
upon  the  seas,  or  beyond  the  limits  of  Eurqpef  or  mto 
actual  .service,  permission  shall  have  been  granted  fy 
the  board  of  directors,  and  such  premium  or  premiums 
on  account  of  the  extra  risk  be  paid  as  shall  be  in- 
quired by  the  board  of  directors  —  Third  :  All  claim- 
ants, upon  the  decease  of  any  person  whose  life  shall 
have  been  assured  by  the  company,  must,  if  required, 
make   proof  thereof,   and   give   such    further   infoTD- 
ation  respecting  the  same,  as  the  board  of  directon 
shall  require  —  Fourth  :  Reasonable  proof  will  also  be 
required  of  the  time  of  the  birth,  unless  the  fact  sbill 
have  been  previously   established,  in   which  case  tk 
same  will  be  admitted  on  the  policy  —  Fifth :  If  the 
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Age  of  any  person  whose  life  shall  be  assured  by  any 
policy,  shall  exceed  the  age  stated  in  the  declaration, 
^e  person  assured  thereby  shall,   except  in  case  of 
/nmd,  be  entitled  under  such  policy  to  such  a  sum  as 
virould,  according  to  the  rate  or  rates  at  which  the  as- 
suTBOce  was  effected  and  continued  on  such  policy,  have 
assured  thereby  for  the  annual  or  other  premium 
premiums  actually  paid  in  respect  thereof,  if  the  age 
of  the  person  whose  life  shall  be  assured  thereby  was 
correctly  '  stated    in   the   declaration  —  Sixth  :    Every 
policy  effected  by  a  person  on  his  or  her  own  life  shall 
be  void,  if  such  person  shall  commit  suicide^  or  die  by 
Aielling  or  the  hands  of  justice;  but,  if  any  policy  ef- 
fected by  a  person  on  his.  or  her  own  life  shall  after- 
wards be  actually  assigned  to  any  person  or  persons  by 
way  of  mortgage,  or  for  the  benefit  of  any  creditor  or 
creditors,  or  charged  with  any  sum  or  sums  for  the 
benefit  of  any  mortgagee  or  mortgagees,  or  creditor  or 
creditors,  and  the  person  on  whose  life  the  assurance 
shall  have  been  effected  shall  commit  suicide,  or  die  by 
dudling  or  the  hands  of  justice,  then  the  policy  so  as- 
^gned  or  charged  shall  not  be  void  to  the  extent  of  the 
principal  sum  or  sums  and  interest  secured  by  the  as- 
signment or  charge ;  or,  if  any  policy  effected  by  any 
P^noo  on  hb  or  her  own  life  shall  afterwards  be  abso- 
lutely assigned  to  a  purchaser  for  valuable  consideration, 
• 

^  any  transaction  (except  that  of  settlement  upon  or 
^ter  marriage,  or  any  other  occasion),  and  the  person 
^  whose  life  the  assurance  shall  have  been  effected 
^1  commit  suicide,  or  die  by  duelling,  or  by  the  hands 
^justice,  then  the  policy  so  assigned  shall  continue  in 
'^U  force,  notwithstanding  such  suicide  or  death  — 
^^Dth :  To  avoid  all  possibility  of  protracting  or  de- 
^^tiQg  equitable  and  just  claims  of  the  assured  on  the 
^pany,  by  the  delay  and  expenses  attendant  on  legal 
^testa,  it  shall  be  competent  for  the  assured,  at  all 
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times,  if  they  shall  think  proper,  to  require  the  board    4 
directors  to  submit  the  subject  of  dispute  to  two  \ad0 
ferent  persons,  one  to  be  nominated  by  the  board  ^^ 
directors,  and  the  other  by  the  assured ;  and  the  r^^ 
ferees  so  nominated  shall,  previously  to  undertaking  tli^^ 
reference,  agree  upon  an  umpire,  whose  decision  sha^-^ 
be  final  between  the  parties,  in  case  such  referees  di!^ 
agree;  but,  if  the  assured  shall  have  actually  com  ^ 
menced  a  suit  against  the  company,  and  shall  afterward  3 
require  a  reference,  it  can  only  be  consented  to  by  th-  j 
board  of  directors,  upon  condition  of  their  being  rei 
bursed  the  law  expenses  which  they  have  previously  i 
curred  —  Eighth  :  In  all  cases  where  any  policy 
by   the   company   shall,   either  originally,  or   at 
time  afterwards,  be  or  become  subject  to  any  trust  ^k 
trusts  whatsoever,  the  receipt  of  the  trustee  or  trost^;^ 
for  the  time  being,  for  the  sum  assured  by  such  poli^sj 
shall,  notwithstanding  any  equitable  claim  or  dema^x^i 
whatsoever  of  the  person  or  persons  beneficially  entitled 
to  the  policy,  be  an  effectual  discharge  to  the  company, 
and  the  proprietors  thereof —  Ninth :  According  to  the 
deed  of  settlement,  the  funds  or  property  of  the  com- 
pany for  the  time  being  remaining  unapplied  and  undfs* 
posed  of,  and  inapplicable  to  prior  claims  and  demands^ 
in   pursuance  of  the  trusts,    powers,   and   authorities 
therein  contained,  are  alone  made  answerable  for  the 
claims  and  demands  of  persons  assuring  with  the  ooov 
pany,  and  their  annuity-creditors;   and   the  director^ 
signing  the  policies,  or  the  instruments  securing  tbeaii'^ 
nuities,  are  to  be  personally  liable  to  the  persons  t^' 
whom  the  policies  shall  be  given,  or  annuities  gnnte3i^ 
for  the  application  of  the  said  funds  or  property  in  di^^^ 
charge  of  the  money  secured   by  the  policies,  and  c^^ 
the  said  annuitants,  and  not  further  or  otiierwise;  am^^ 
neither  in  respect  of  the  persons  claiming  under  tt^^ 
said  policies,  or  of  the  persons  entitled  to  the  saki  ar 
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nuities,  or  in  respect  of  the  directors  who  may  have 
signed  policies  or  instruments  securing  annuities,  or  any 
of  their  heirs»  executors,  or  administrators,  are  the  pro- 
prietors at  large  of  the  company  to  be  answerable,  in- 
directly or  directly,  further  or  otherwise  than  as  to  their 
respective  shares,  not  subject  to  prior  claims  or  demands, 
in  the  company's  capital  of  800,000/. ;  it  being  the  true 
intent  and  meaning  of  the  deed  of  settlement,  that  no 
claim  upon  any  policy,  or  upon  any  instrument  securing 
any  annuity,  shall  be  enforced  against  any  one  or  more 
of  the  directors,  his  or  their  heirs,  executors,  or  ad- 
ministrators,  to  a  greater  extent  than   the  funds   or 
property  of  the  company.at  the  time  of  recovering  upon 
such  policy  or  instrument  securing  such  annuity  shall 
be  competent  to  reimburse   him  or  them :  Averment, 
that  afterwards,  and  in  the  lifetime  of  Louis  Schwabcj 
ftod  also  in  the  lifetime  of  the  said  Henry  Barrett^  to 
wit,  on  the  said  4th  ofjufyj  1836,  in  consideration  that 
the  said  Louis  Schwabe^  at  the  request  of  the  defendants 
below  and  Barrett^  had  then  paid  to  the  said  company 
17{.  2f.  6d.  as  a  premium  for  the  assurance  of  the  said 
sum  of  999/.  for  the  said  space  of  twelve  ctilendar  months 
commencing  on  the  said  4th  of  Jufyj  1886,  and  had 
promised  the  defendants  below  and  Barrett  to  observe, 
perform,  and  fulfil  all  things  in  the  said  policy  of  as- 
sorance  contained  on  the  part  and  behalf  of  the  assured, 
the  defendants  below  and  Barrett  promised   the  said 
I^iSchwabe  that  all  things  in  the  said  policy  cou- 
taioed  on  the  part  and  behalf  of  the  assignees  should  be 
observed,  performed,   and   fulfilled,   according  to  the 
^or  and  effect  of  the  said  policy :  Averment  of  the  due 
payment  of  the  premiums  in  respect  of  the  policy  in  each 
Jfiardown  to  and  including  the  year  1844;  and  that, 
*^^  ^  making  of  the  policy,  and   in  the  lifetime  of 
-^^^  Sckaabe,  to  wit,  on  the  4th  ofJuly,  1836,  the  time 
^c  birth  of  the  said  Ijouis  Schwabe  was  established 
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whilst  the  said  several  policies  of  assurance  an< 
and  every  of  them  v^ere  and  was  in  full  force  and 
and  before  the  4th  of  July,  1845,  to  wit,  on  the 
January,  1845,  the  said  Zj)uis  Schwabe  died;  wi 
more  than  three  calendar  months  before  the  comi 
ment  of  this  suit,  to  wit,  on  the  10th  of  March, 
satisfactory  proof  was  received  at  the  office  of  tl 
company;  and,  although  nothing  averred  by  tl 
Louis  Schwabe  in  the  declarations  in  the  said  [ 
respectively  mentioned  to  have  been  made  by  him 
any  or  either  of  those  declarations,  was  untrue;  i 
though  at  the  time  of  the  said  death,  and  them 
continually  hitherto  the  funds  and  property  of  th 
company  for  the  lime  being  remaining  unapplic 
undisposed  of,  and  inapplicable  to  prior  claims  a: 
mands  in  pursuance  of  the  trusts,  powers,  an 
thorities  in  the  said  deed  of  settlement  contained 
and  had  been  and  remained  sufficient  to  satisfy  ai 
charge  all  the  several  sums  of  money  in  and  by  tl 
policies  of  assurance  respectively  assured,  and  all 
claims  and  demands  of  persons  assuring  with  tb 
company,  and  the  annuity-creditors  of  the  said 
pany ;  and  although,  after  the  death  of  the  said 
Schwabe,  to  wit,  on  the  12th  o(  Ap'il,  1845,  admi 
tion  with  the  last  will  and  testament  of  the  said 
Schwabe,  deceased,  annexed,  &c.,  in  due  form  of  li 
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notice,  and  then  were  requested  by  the  plaintiff  below, 
as  administratrix  as  aforesaid,  to  pay  or  cause  to  be 
paid  to  her,  as  administratrix  as  aforesaid,  the  said  five 
several  sums  of  999/.  each,  in  and  by  the  said  several 
policies  of  assurance   respectively  mentioned   and   as* 
sured ;  yet  neither  the  defendants  below,  nor  the  said 
company,  nor  any  or  either  of  them,  nor  any  person  or 
persons  on  their  or  his  behalf,  did  or  would,  then,  or  at 
any  time^  pay  to  the  plaintiff  below,  administratrix  as 
aforesaid,  the  same  several  sums  of  money  in  and  by 
the  said  several  policies  of  assurance  mentioned  and  as- 
sured as  aforesaid,  or  any  or  either  of  them,  or  any  part 
thereof;  and  all  the  said  several  sums  of  999/.  each  in 
And  by  the  said  several  policies  of  assurance  respectively 
nientioned  and  assured,  were  and  remained  wholly  due 
And  unpaid  to  the  plaintiff  as  administratrix  as  aforesaid; 
^^ntrary  to  the  tenor  and  effect,  true  intent,  and  meaning 
^f  the  said  policies  of  assurance  and  the  promises  of  the 
defendants  below  and  Barrett^  and  to  the  damage  of  the 
plaintiff,  as  administratrix  as  aforesaid  of  10,000/.,  &c. 
*^>^fert  of  the  letters  of  administration. 

The  defendants  below  pleaded  as  follows  :  —  "  that, 
though  true  it  is,  that  the  said  several  policies  of  in- 
^tirance  in  the  declaration  mentioned  were  so  made, 
^ncl  that  the  defendants  promised  as  in  the  declaration 
'^  vnentioned,  and  that  the  said  Louis  Schxoabe  died  as 
^^  the  said  declaration  also  is  alleged  ;  yet,  for  plea  to 
thts  j^i^l  declaration,  the  defendants  say,  that,  after  the 
'^king  of  the  said  several  policies  and  the  said  promises 
"^^pectively,  to  wit,  on  the  10th  of  Januaiyj  1845,  the 
*^h1  Louis  Sch'xabe  did  commit  suicide ;  whereby  the 
^^t\  policies  respectively  became  and  were  void;  and 
^his5  the  defendants  are  ready  to  verify  '*  &c. 
Tjpon  this  plea,  issue  was  taken  and  joined. 
*l^he  cause  came  on  for  trial  before  Crcsswellj  J.,  at 
"*^    Liverpool  summer  assizes  in  1845. 
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1846.  On  the  part  of  the  defendants  below,  it  was  proved 

that  Louis  Schvoabfj  the  assured,  on  the  10th  of  January f 
1845,  voluntarily  took  and  swallowed  a  quantity  of  sul- 
Schwabs,  phuric  acid,  sufficient  to  occasion  death,  for  the  purpose 
of  killing  himself,  and  that  he  died  on  the  following  day, 
by  reason  of  the  taking  and  swallowing  of  such  acid; 
and  the  witnesses  who  gave  such  evidence,  on  cross- 
examination  by  the  plaintiff's  counsel,  gave  evidence 
tending  to  shew  that  Louis  Schmabe^  when  he  took  the 
sulphuric  acid,  was  of  unsound  mind. 

The  learned  judge  thereupon  directed  the  jury 
that,  in  order  to  find  the  said  issue  for  the  defendants^^ 
it  was  necessary  that  they,  the  jury,  should  be  satisfi 
that  Louis  Schwabe  died  by  his  own  voluntary  act^  bei\ 
tlien  able  to  distinguish  between  right  and  wrong,  and 
appreciate  the  nature  and  quality  of  the  act  that  he 
doing,  so  as  to  be  a  responsible  moral  agent;  that 
burthen  of  proof  as  to  his  dying  by  his  own  voluntft. 
act,  was  on  the  defendants,  but,  that  being  establish^^cl, 
the  jury  must  assume  that  he  was  of  sane  mind,  anc2  « 
responsible  moral  agent,  unless  the  contrary   sho%xIc/ 
appear  in  evidence. 

To  this  direction,  the  counsel  for  the  defendants  be- 
low excepted,  insisting  that  the  learned  judge  ought  tc 
have  charged  the  jury,  as  matter  of  law,  that,  if  Louis 
Schwabe  voluntarily   took   the   sulphuric  acid,  for  the 
purpose  of  destroying  life,  being  conscious  of  the  pro- 
bable consequences  of  the  act,  and  having,  at  the  time 
of  so  taking  it,  sufficient  mind  to  will  to  destroy  life^  b^ 
had  committed  suicide,  within  the  meaning  of  the  sixth 
condition  of  the  policy. 

The  jury  returned  a  verdict  for  the  plaintiff  belo^# 
damages  5140/.  135.  9d.  Judgment  having  been  entered 
up  for  that  sum,  and  costs,  the  defendants  below  broagh^ 
a  writ  of  error.  The  exceptions  came  on  for  argumeO^ 
in  the  Exchequer  Chamber  on  the  4th  of  Decembcff 
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1  »4C,  before  Pollock^  C.  B.,  Parke^  B.,  Alderson,  B., 
M^€2t£e$anj  J.,  iZo^,  B.,  Wighimany  J.,  and  Coleridge^  J. 

Sir^J&iK^,  Solicitor-General  (with  whom  were  Mariin 

a.Tid  Unihank)j  for  the  plaintiffs  in  error,  (a)    The  learned 

judge  was  clearly  wrong  in  the  construction  put  by  him 

%a|3on  the  words  of  the  condition  in  question— >  *' every 

policy  effected  by  a  person  on  his  or  her  own  life,  shall 

▼Old,  if  such  person  shall  commit  suicide,  or  die  by 

\vig  or  the  hands  of  justice^      The  words  ^*  shall 

crommit  suicide  "  do  not  possess  any  definite  technical 

ixieaning ;  the  real  question  is,  what  was  the  meaning  of 

the  contracting  parties  —  whether  the  office  intended  to 

provide  against  an  event  of  frequent  occurrence,   or 

merely  against   the  crime  of  felonious   self-slaughter. 

Tlie  law  upon  the  subject  recently  underwent  very  full 

discussion   in    the  case  of    Borradaile  v.    Hunta'  (6). 

Iliere,  the  policy  contained  a  proviso,  inter  alia,  that, 

in  case  **  the  assured  should  die  by  his  own  handsy  or  by 

the  hands  of  justice,  or  in  consequence  of  a  duel,"  the 

policy  should  be  void.     The  assured  threw  himself  into 

tbe  Thames,  and  was  drowned.    Upon  an  issue,  whether 

the  assured  died  by  his  own  hands,  the  jury  found  that 

g^l       he  ^voluntarily  threw  himself  into  the  water,  knowing 
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(a)  The  point  marked  for 
^'S^ineDt  on  the  part  of  the 
P^tifi  in  error,  was — "  that, 
^f^ording  to  the  true  construe- 
^^  of  the  expression  in  the 
"^th  condition  of  the  several 
P^cies  '  shall  commit  suicide/ 
}f^  assured  by  his  own  vo- 
t^tary  act  put  himself  to  death, 
***ten(ting^  at  the  time  of  com- 
^tting  the  act,  to  cause  his  own 
^tfa,  and  being  conscious  that 
^ch  would  be  the  probable  ef- 
icct  of  tiie  means  empbyed  by 


him  for  that  purpose,  the  con- 
dition attached,  and  the  several 
policies  became  forfeited,  al- 
though, at  the  time  of  so  killing 
himself,  he  might  be  of  un- 
sound mind,  and  incapable,  by 
reason  of  such  unsoundncBs,  of 
distinguishing  between  right 
and  wrong ;  and  that  the  jury 
ought  to  have  been  directed  ac- 
cordingly." 

(6)  5  M.  Si  G.  63%  5  Scott, 
N.  R.  418. 
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at  the  time  that  he  should  thereby  destroy  bis  life,  and 
intending  thereby  to  do  so;  but  that,  at  the  time  of 
committing  the  act,  he  was  not  capable  of  judging  be- 
tween right  and   wrong."      It  was   held   by  CoUwum^ 
ErskitiCf  and  MauUy  JJ.,  disserUierUe  Tinddlj  C  J^  that 
the  policy  was  avoided,  as  the  proviso  included  all  acts 
of  voluntary  self-destruction,  and  was  not  limited  by  the 
accompanying  provisoes  to  acts  of  Jelonious  suicide, 
may  be  conceded,  that  the  word  ^*  suicide,"  in  the  sen 
in  which  it  is  here  used,  does  not  embrace  self-killing  b 
accident,  or  unintentional  self-destruction.     But  there  i.^ 
nothing  in  the  context  to  restrain  it  to  a  Jelonious  killing 
Suicide  may  be  felonious  or  otherwise,  according  to  t: 
circumstances,  just  as  homicide  may  be  felonious, 
excusable,  or  justifiable.    In  S  Inst,  Lord  Cote  says( 
**  Homicidiuniy  ex  vi  terminiy  compreheudeth  petit  t 
son,  murder,  and  that  which  is  commonly  called  m 
slaughter ;  for,  homicidium  est  hominis  cadium^  and 
micidium  est  hominis  occisio  ab  homine  facta.     Therefore 
the  right  division  of  homicide  is,  —  that,  of  homiciclesi 
or  manslaughter,  some  be  voluntary  and  of  malice  afore^ 
thought ;  as,  petit  treason,  and  murder  of  another,  and 
murder  of  himself;  of  manslaughters,  some  be  volun*- 
tary,  and  not  of  malice  forethought :  of  these,  some  be 
felony,  and  some  be  no  felony;  of  which,  some  be  in 
respect  of  giving  back  inevitably  in  defence  of  hiiusell^ 
upon  an  assault  of  revenge,  and  some  without  any  giviis£ 
back,  as,  upon  the  assault  of  a  thief  or  robber  upon   ^ 
man  in  his  house  or  abroad :  some,  upon  the  assault  c^^ 
one  that  is  under  custody,  as,  the  sheriff  or  gaoler  a^* 
saulted  by  his  prisoner.     Some,  in  respect  that  he  is^^ 
officer   or   minister  of  justice,  without  any  assault,  m  ^ 
execution  of  his  office,  or  lawful  warrant.     And,  lastly 
some  homicides  that  be  no  felony  be  neither  foretboug^ 


(a)  C.  viii,  p.  54. 
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nor  voluntary,  as,  manslaughter  by  misadventure, />^        1846. 

in/brhmiumj  or  castu^*     In  Borradaile  v.  Hunter^  it  was 

insisted,   on   the  part  of   the  plaintiff,    at  the  trial,        ^"" 
that,   to   bring  it  within  the  condition  of  the  policy,      SoHWABa. 
the    act  of  suicide,   or    ^^  dying  by   his   own   hands," 
■xmust  have  been  the  intentional  act  of  a  sane  man, 
having  the  control  of  his  will ;  but  the  learned  judge 
'vvho  presided  (a\  laid  it  down  —  most  unexceptionably, 
it  is  conceived  —  *^  that,  if  the  assured,  by  his  own 
intentionally  destroyed  his  own  life,  not  only  being 
conscious  of  the  probable  consequences  of  the  act,  but 
doing  it  for  the  express  purpose  of  destroying  himself 
voluntarily,  having  at  the  time  sufficient  mind  to  will  to 
destroy  his  own  life,  the  case  would  be  brought  within 
^e  condition  of  the  policy :  but  that,  if  he  was  not  in  a 
*tate  of  mind  to  know  the  consequences  of  the  act,  then 
It  Would  not  come  witliin  the  condition/'    Insurance 
offices  do  not  guarantee  a  man's  sanity.     IPoUock,  C.B. 
It  Would  be  easy  for  them  to  say  so.]     MauICf  J.,  in  his 
Judgrment  in  Borradaile  v.  Hunter,  says :  "  A  policy  by 
^hich  the  sum  insured  is  payable  on  the  death  of  the 
^**ured  in  all  events,   gives  him  a  pecuniary  interest 
^nt  he  should  die  immediately,  rather  than  at  a  future 
^>Qe,  to  the  extent  of  the  excess  of  the  value  of  a  pre- 
^^t  payment  over  a  deferred  one,  and  offers  therefore 
^  temptation  to  self-destruction   to   this   extent.     To 
*»Cect  the  insurers  against  the  increase  of  risk  arising 
ttt  of  this  temptation,  is  the  object  for  which  the  con- 
tion  hi  question  is  inserted.     It  ought,  therefore,  to 
•  so  construed  as  to  include  those  cases  of  self-de- 
tiction  in  which,  but  for  the  condition,  the  act  might 
ve  been  committed  in  order  to  accelerate  the  claim 
the  policy,  and  to  exclude  those  in  which  the  cir- 
nstances,  supposing  the  policy  to  have  been  uncondi- 

(a)  Erskine,  J. 
>U  III.  —  C.  B.  G  G 
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tional,  would  shew  that  lh«  act  could  not  have  been  com- 
mitted with  a  view  to  pecuniary  interest.   This  principle 
of  construction  requires,  and  accounts  for,  the  exclu- 
sion rom  the  operation  of  the  condition  of  those  cases, 
falling  within  the  general  sense  of  its  words,  to  which  it 
is  admitted  not  to  apply  *^  such  as  those  of  accident 
and  delirium."     [Pollock^  C.  B.    Delirium  is  not  incon- 
sistent with  the  existence  of  intention.     The  question 
is,  whether,  in  order  to  exclude  the  case  from  the  con 
dition,  there  must  not  be  an  entire  absence  of  will  oi 
intention  and  understanding.      If  the  party  is  not  i 
responsible  moral  agent,  can  the  act  be  said  to  be  b^ 
act  ?  (a)  ]     Erskine^  J.,  in  delivering  his  opinion, 
Borradaile  %  Hunter^  says :  **  Looking  simply  at  th^ 
branch  of  the  proviso  upon  which  the  issue  was 
it  seems  to  me  that  the  only  qualification  that  a  libe 
interpretation  of  the  words,  with  reference  to  the  nati 
of  the  contract,  requires,  is,  that  the  act  of  self-ilestr^^^O' 
tion  should  be  the  voluntary  and  wilful  act  of  a  noan 
having  at  the  time  sufficient  powers  of  mind  and  reason 
to  understand  the  physical  nature  and  consequences  of 
such  act,  and  having  at  the  time  a  purpose  and  inten- 
tion to  cause  his  own  death  by  that  act ;  and  that  ittt 
question  whether  at  the  time  he  was  capable  of  undez^ 
standing  and  appreciating  the  moral  nature  and  qiialit;jr 
of  his  purpose,  is  not  relevant  to  the  inquiry,  furtb^' 
than  as  it  might  help  to  illustrate  the  extent  of  ki^ 
capacity  to  understand  the  physical  character  of  the  a^' 
iUel£"     iPollockj  C.  B.    The  effect  of  that  dictum  seaO^ 
to  be  this ;  that  the  act  must  be  the  voluntary  act  of  tb^ 
party,  as  opposed  to  involuntary,  and  that  it  must  be  th^ 
act  of  a  being  sufficiently  intelligent  to  know  what  be  i^ 


^1 


(a)  His  lordship  referred  to 
Erskine's  defence  of  the  pri- 
soner,    in     Hadfield*8     case. 


HovpeWs  State  Trials,  toL  xxfo- 
p.  1281.  ISO?.,  in  teniiiof  tif 
nigbest  eulogy. 
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doing.]     If  the  party  voluntarily  ended  bis  lifei  know- 
in^  that  such  would  be  the  consequence  of  the  act  he 
liiras  oommittingi  and  intending  to  produce  that  result, 
it  is  quite  immaterial,  in  the  construction  of  this  condi- 
tion, whether  he  was  or  was  not  a  responsible  moral 
ag^^t-      [Pollock^  C.  B.     How  can  intention  be  pre-" 
<licated  of  a  man  non  compos  mentis  ?']    If  the  construc- 
tion of  the  policy  depended  upon  the  sanity  or  insanity 
of  the  assured,  there  would  have  been  no  necessity  for 
putting  to  the  jury  the  question  that  was  put  by  Alex^ 
€iwider^  C.  B.,  in  Garrett  v.  Barclay  (a) ;  for,  in  his  di- 
rection, his 'lordship  observes  that  beyond  all  doubt  the 
ussared  was  insane.     It  is  one  thing  to  say  that  a  man 
is   not  a  responsible  moral  agent,  and  another  to  say 
that  he  is  incapable  of  volition.      In  Kinnear  v.  Bor- 
Todaile  (d),  as  in  Garrett  v.  Barclay^  the  words  of  the 
condition  were  the  same  as  those  in  the  present  case. 
In  Kinnear  v.  Nicholson  (c),  the  words  were  the  same 
as  those  in  the  policy  in  Borradaile  v.  Hunter ;  and  yet, 
<o    slight  was  thought  to  be  the  distinction  between 
them,  that  it  was  agreed  between  the  parties  that  Kin-^ 
**<i0r  V.  Nicholson  should  abide  the  event  of  Kinnear  v. 
Borradaile.     {^Pdlockj  C.  B.  Mr.  Justice  Erskine  seems 
^  have  considered  the  difference  of  expression  to  be 
*">portant:  for,  he  says — "When   I   find  the  terms 
*  *hall  commit  suicide,'  that  have  been  popularly  un- 
'^rstood    and    judicially   considered    as    importing    a 
'^i^nal  act  of  self-destruction,   exchanged  for   terms 
^  hitherto  so  construed,  it  may,  I  think,  be  fairly 
l^iTed  that  the  terms  adopted  were  intended  to  em- 
^ce  all  cases  of  intentional  self-destruction,  unless  it 
^  be  collected  from  the  immediate  context,  that  the 


1846. 
Curr 

SOBWABB. 


t)  5  M.  Sf  G.  643  (a)., 
oU,  N.  R.  422. 
)  5  M.  Si  G.  644  (6).. 
}ii,  N.  R.  424. 


(c)  5  M.   S^    G.  644  (c)., 
645  (a).,  5  Scott  N.  R.  4,25. 
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parties  used  them  in  a  more  limited  sense.'*    Two    ^ 
the  judges,  therefore,  in  that  case,  would  have  beei^    || 
favour  of  the  plaintiff,  if  the  words  of  the  condition  had 
been  the  same  as  those  here  used.]     If  the  act  be  jo- 
tentional,  though  the  result  of  a  perverted  will,  it  is 
still  suicide  within  the  meaning  of  this  policy.    Lord 
Coke  (a).  Hale  (6),  Hawkins  (c),  and  Blackstone  {d),  in 
treating  of  suicide,  all   consider   the   term   applicable 
equally  to  self-slaying  feloniously,  or  per  in/briwiiim,  or 
otherwise.      With   regard  to  the  rule  of  construction 
that  was  somewhat  relied  on  by  Tindalj  C.  J.,  in  Ar- 
radaile  \.  Hunter  —  noscitur  a  sociis  —  even  assuming 
it  to  be  applicable  here,  it  does  not  aid  the  argument; 
for,  acts  that  are  lawful,  —  such  as  going  upon  tbebigh 
seas,  or  beyond  the  limits  of  Europe^  —  are  in  this  pro- 
viso placed  in  juxta-position  with  unlawful  acts,    [i^ 
dersony  B.    A  man  may  die  by  the  hands  of  justice,  tnd 
yet  he  may  not  be  justly  condemned.  (^)]     Exactly  so. 
Some  force  will  also  be  attempted  to  be  given  to  tbe 
word  ^^  commit,"  which,  it  will  probably  be  said,  implies 
criminality.     There  are,  however,  many  instances  of  the 
use  of  that  word  in  a  manner  in  no  degree  importing 
criminality  or  illegality  :  for  instance,  in  pleading,  a  man    ^ 
is  said  to  commit  a  trespass  in  the  assertion  of  a  r^    \ 
of  way,  or  to  commit  an  assault  in  protection  of  himself    j 
or  of  some  one  he  is  bound  to  protect. 

J.  Henderson  with  whom  were  Knawles  and  Cromjiff^ 
for  the  defendant  in  error.  The  main  question  in  this 
case  is,  what  is  the  true  construction  of  the  wov^ 
*^  shall  commit  suicide,"  as  used  in  this  instrument.   V 


(a)  4  Inst,  c,  8. 
(6)  Haie,  P.  C,  c.  31.,  pp. 
411,  412. 

(c)  Hawk.  P.  C.  68. 

(d)  4  Bla.  Com.  189. 

(e)  Suppose  A,  the  subject 


of  insurance,  to  be  exeeoiei 
after  a  reprieve,  or  by  Ac  «l•^ 
take  of  the  sheriff,  wbo  fl^ 
poses  him  to  be  J?.,  the  pirt/ 
really  under  sentence  of  dcatb* 
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ley  necessarily  import  an  act  of  criminality,  the  direc-        1846. 

on  of  the  learned  judge  to  the  jury  cannot  be  im-  ■ 

cached.     The  word  "  suicide  "  is  a  word  of  compa-        Cuft 

itiTely  modern  introduction.     Most  of  our  text-writers     Sohwabb. 

{e  it  as  synonymous  mth  Jelo  de  se.     Thus,  in  Hal^s  Wightman^  J. 

leas  of  the  Crown  (a),  it   is   said :    ^^  Felo  de  se,   or 

licide,   is,  where  a   man   of  age   of  discretion,   and 

mtpos   mentis^   voluntarily  kills   himself  by  stabbing, 

:>isoning,  or  any  other  way.     No  man  hath  an  abso- 

ite  interest  of  himself:  but  1.  God  Almighty  hath  an 

iterest  and  property  in  him,  and  therefore  self-murder 

a  sin  against  God.     2.  The  king  hath  an  interest  in 

im^  and  therefore  the  inquisition  in  case  of  self-murder 

^JiUmice  et  voluntarie  sdpsum  interfecit  et  murdravii, 

^nirapacem  Domini  Regis*     If  he  loses  his  memory  by 

ckness,  infirmity,  or  accident,  and  kills  himself,  he  is 

ot^lo  de  se^  neither  can  he  be  said  to  commit  murder 

pcm  himself  or  any  other.     If  a  man  gives  himself  a 

MHtal  stroke  while  he  is  non  compos^  and  recovers  his 

iderstanding,  and  then  dies,  he  is  not  felo  de  se ;  for, 

OQgh  the  death  completes  the  homicide,  the  act  must 

that  which  makes  the  offence.     It  is  not  every  me- 

udioly  or  hypochondriacal  distemper  that  denominates 

Qan  non  compos;  for,  there  are  few  who  commit  this 

tQce  but  are  under  such  infirmities ;  but  it  must  be 

h  an  alienation  of  mind  that  renders  them  to  be 

tmen  or  frantic,  or  destitute  of  the  use  of  reason  :  a 

vtic  killing  himself  in  a  fit  of  lunacy,  is  noijelo  de 

And  he  adds:  **  It  must  be  simply  voluntary,  and 

an  intent  to  kill  himself.''     So,  Lord  Coke  says  {b) : 

\  man  lose  his  memory  by  the  rage  of  sickness  or 

1^,  or  otherwise,  and  kill  himself  while  he  is  not 

r  mentiSf  he  is  not  felo  de  se :  for,  as  he  cannot 

t  murder  upon  another,  so  in  that  case  he  cannot 

:  murder  upon  himself.     If  one  during  the  time 

.  81.  pp.  411,  412.  (6)  3  Inst.  C,  8.  p.  54. 
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that  he  is  non  compos  mentis  give   himself  a  mortal 
wound,  whereof  he,  when  he  hath  recovered  bis  me- 
mory, dieth,  he  is  not  Jelo  de  se :  because,  the  stroke 
which  was  the  cause  of  his  death,  was  given  when  be 
was  not  compos  mentis :  et  actus  non  fadi  reum,  nisi 
mens  sit  rea.**     And  Blackstone  says  (a) :  "  A  felo  de  se 
is  he  that  deliberately  puts  an  end  to  his  own  existeDce, 
or  commits  an  unlawful  malicious  act,  the  consequence 
of  which  is  his  own  death  :  as  if,  attempting  to  kill  an- 
other, he  runs  upon  his  antagonist's  sword ;  or,  shoot- 
ing at  another,  the  gun  bursts  and  kills  himself.    The 
party  must  be  of  years  of  discretion,  and  in  his  senses, 
else  it  is  no  crime."     {^Alderson^  B.    Felo  de  se  no  doobt 
is  included  in  suicide ;  but  the  question  is  whether  the 
expression  here  used  is  confined  to  criminal  suicide  or 

felo  de  se,"]  In  Dr,  Johnson^s  Dictionary,  "suicide" 
is  defined  "self-murder;  the  horrid  rriW  of  killing 
oneself.''  Putting  a  fair  and  reasonable  constra^ 
tion  upon  the  whole  of  this  instrument,  it  is  impos- 
sible to  hold  that  any  thing  short  of  a  criminal  act 
of  self-destruction,  was  in  the  contemplation  of  the 
parties.  The  very  form  of  the  expression,  to  "  commit 
suicide,"  imports  a  deliberate  and  rational  exercise  of 
the  will :  it  is  as  if  the  words  had  been  "  commit  tk 
crime  of  suicide."  In  the  eye  of  the  law,  an  insane 
person  can  have  no  will  or  intention.  The  civil  IaW| 
it   is   true,   makes    a  distinction   between  demens  and 

fitriostis ;  but  the  law  of  England  knows  no  degrees  rf 
insanity.  **  The  law,"  as  was  observed  by  Sir  J.  Jebfi^ 
in  The  Duchess  of  Cleveland's  case  (i),  "  will  not  mea- 
sure the  sizes  of  men's  capacities,  so  as  they  be  compola 
mentis.'*  [^Pollocky  C.  B.  If  a  man  is  non  compos  menlist 
he  is  beyond  the  reach  of  the  law.  How  can  it  be  pre- 
dicated of  one  insane  person  that  he  is  capable  of  willing 

(a)    ^BLOmrn.  189- 

(6)  Cited,  HmeWs  State  Trials,  vol.  xxvii.  p.  1310. 
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t>  do  an  act)  and  of  another  that  he  is  not  ?    The  im- 

erfection  of  language  compels  us  to  use  expressions  that 

re  very  inapt.     AldersoUj  B.    An  insane  person  is  one 

'ho  has  no  dominion  over  his  will,  (a)]     The  argument 

n  the  other  side,  —  that  the  policy  is  avoided,  if  the 

ssured,  at  the  time  of  committing  the  act  which  termi- 

ated  so  fatally,  had  mind  enough  to  know  what  he  was 

bout,  and  to  contemplate  and  intend  the  consequence 

lat  resulted,  — suggests  a  distinction  which  the  law  re- 

iidiates.      [Parke^  B.     Lord  Hcde  distinctly  points  out 

le  d^rees  of  insanity.  (A)]     The  learned  judge  in  this 

ise  adopted  the  test  suggested  by  the  opinion  of  the 

Mjority  of  the  judges  delivered  to  the  House  of  Lords, 

I  answer  to  the  questions  arising  out  of  M^NatightofCs 

ise.  (c)     If  any  doubt  arises  from  the  ambiguity  of 

Ml  instrument,  the  inconvenience  must  be  borne  by 

Ml  assurers,  whose  language  it  is.     The  opinions  of 

wo  of  the  judges  in  Borradaile  v.  Hunter^  upon  the 

nport  of  the  words  here  used,   support  the  direc- 

M  in  this  case ;  and  those  of  the  other  two  are  not 

all  inconsistent  with  it.     The  test  there  proposed 

Maulef  J.,  is  that  which  should  guide  the  decision 

tbe  present  case.     **  In   construing  these   words,** 

a  that  learned  judge,   **  it  is  proper  to  consider, 

W  what  is  their  meaning  in  the  largest  sense  which, 

mling   to   the   common   u^e  of  language,  belongs 

hem;  and,  if  it  should  appear  that  that  sense  is 

nr  than  the  sense  in  which  they  must  be  under- 

\  in  the  instrument  in  question,  secondly,  what  is 

tgect  for  which  they  are  used.     They  ought  not  to 

tended  beyond  their  ordinary  sense,  in  order  to 

ehend  a  case  within  their  object;  for,^  that  would 
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Clipt 
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Ji  imane  person^  demens 

mrU  tantum  mentis  er- 

\tur\  frequently  exer- 

ninion   over   the   will 

'.  influence  of  hope  and 

he  definition  appears 


to  be  more  applicable  to  the  case 
of  the  furiosus  (^qui  mentis  ad 
omnia  Ittmine  caret), 

(b)  1  Hale,  P.  C,  c.  4.  p.  29. 

(c)  Vide  8  Scott,  N.R.595. 
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be  to  give  effect  to  an  intention  not  expressed ;  nor  cii 
they  be  so  restricted  as  to  exclude  a  case  both  withi^ 
their  object  and  within  their  ordinary  sense,  witbou 
violating  the  fundamental  rule  which  requires  that  efiec 
should  be  given  to  such  intention  of  the  parties  asthej 
have  used  fit  words  to  express.    The  words  in  question^ 
in  their  largest  ordinary  sense,  comprehend  all  cases  of 
self-destruction,  and  certainly  include  the  case  of  the 
present  testator;  but,  as  it  is  admitted,  that,  in  their 
largest  sense,  they  comprehend  many  cases  not  within 
their  meaning  as  used  on  the  present  occasion,  it  is  to 
be   considered   whether   the  case  of  the  testator  Ub 
within  the  object  for  which  they  are  used^in  this  policy." 
The  cases  of  Garrett  v.  Barclay^  Kinnear  v.  BorradaSii 
and  Kinnear  v.  Nicholson^  have  little  or  no  bearing  upon 
the  present,  (a) 


Siri^.  KeUy^  Solicitor-General,  in  reply.  Lord/fok 
treats  both  suicide  and  homicide  as  including  a  killing 
per  infortunium.  As  well  might  it  be  said  that  homicide^ 
in  the  abstract,  can  only  mean  felonious  homicide^  u 
that  suicide  can  only  mean^/o  de  se.  If  dictionaries  are 
to  be  relied  on,  Richardson  distinctly  puts  it  in  the 
alternative ;  for,  he  defines  "  suicide  *'  as  **  the  slayingof 
himself,  or  self-murder."  The  word  "  commit"  clenrijf 
does  not  advance  the  argument  on  the  part  of  the  de 
fendant  in  error.  It  is  not  necessarily  confined  to  the 
doing  a  thing  that  is  criminal  or  unlawful.  IPotbdi 
C.  B.  Suicide  per  infortunium  is  clearly  not  intended  bf 
this  policy.  Haters  view  excludes  suicide  by  a  reasoe- 
able  man.]  The  whole  extent  of  the  doctrine  laid  down 
by  Haley  is,  that  a  man  who  is  non  compos  mentis^  cannot 
bejelo  de  se. 

Cur.  adv.xA 


(a)  And  see  The  Amicable      10th  edit.  p.  10.35.,  4  J^iV^ 
Societi/  V.  Baliand,  Selw.  N.  P.      S.  194.,  2  DawS^  CL  1. 
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There  being  a  diiference  of  opinion  amongst  the  1846. 
Judges  who  were  present  at  the  argument,  their  judg-  — — 
ments  were  given  seriatim^  as  follows  :  —  Clipt 

SCHWABE. 

^WiGHTMAN,  J.     I   am  of  opinion,  upon   the   best  Wightman;J, 

consideration  I  can  give  to  this  case,  that  the  direction  of 

tlie  learned  judge  to  the  jury  upon  the  trial  of  the  cause 

mras  right,  and  that   the  deceased   Louis  Sckwabe  did 

not,  under  the  circumstances  found  by  the  jury,  commit 

suicide,  within  the  meaning  of  the  policy  of  assurance 

upon  his  life.     The  exception  or  proviso  in  the  policy 

is  in  these  terms :  —  "  Every  policy  effected  by  a  person 

on  his  own  life  shall  be  void  if  such  person  shall  commit 

SDicide,  or  die  by  duelling  or  the  hands  of  justice." 

The  defendants  below   pleaded   that  Schwabe^    whose 

life  was  insured  by  himself,  did  commit  suicide;  which 

was  denied  by  the  plaintiff  in  the  action.     The  evidence 

was,  that  the  deceased  voluntarily  took  poison  in  sufficient 

quantity  to  cause  death,  for  the  purpose  of  killing  him- 

sdf,  but  that  he  was,  when  he  took  the  poison,  of  unsound 

mind.    The  learned  judge  told  the  jury,  that,  to  find  a 

verdict  for  the  defendants  below,  they  must  be  satisfied 

^t  the  deceased  died  by  his  own  voluntary  act,  being 

^en  able  to  distinguish  between  right  and  wrong  and 

to  appreciate  the  nature  and  quality  of  the  act  that  he 

^^  doing,  so  as  to  be  a  responsible  moral  agent.     To 

tbis  direction  a  bill  of  exceptions  was  tendered,  it  being 

^tended  on  behalf  of  the  defendants,  that  it  was  suffi- 

^eot  to  entitle  them  to  a  verdict,  if  the  deceased  had 

sufficient  mind  to  intend  to  kill  himself,  and  to  know 

"^&t  the  poison  would  probably  have  that  effect,  and 

^t  he  took  the  poison  with  that  intent,  though  he 

flight  be  unable  to  distinguish  between  right  amd  wrong, 

^  to  appreciate  the  nature  and  quality  of  the  act  he 

^^  doing,  so  as  to  be  a  responsible  moral  agent.     The 

question  therefore  is,  whether  by  the  word  "  suicide," 
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1846.        as  used  in  the  policy,  a  criminal  killing  of  himsdf,  such 
— —        as  could  only  be  committed  by  a  responsible  moral 
Clvt        agent,  was  intended ;  for,  if  it  was,  the  direction  of  the 
SoBWABB.     learned  judge  and  the  verdict  of  the  jury  were  right, 
Wightman,  J.  otherwise  not. 

The  term  *^  suicide"  has  no  technical  or  legal  mean* 
ing :  it  is  derived  from  the  Latin :  but  the  compound 
word  *^  suicidiuniy^  from  which  the  English  word  is  said 
to  be  derived,  is  not  to  be  found  in  any  Latin  dictiooarj 
or  glossary,  that  I  have  met  with,  (a)    It  is  admitted  that 
the  word  is  not  to  be  understood  in  the  largest  sense  of 
which  it  is  capable,  as  that  would  include  an  accideotai 
or  unintentional  killing  of  himself.     We  must,  there- 
fore, consider  the  ordinary  meaning  of  the  word  in  the 
English  language,  and  connect  such  ordinary  meaning 
with  the  apparent  object  and  intent  of  the  proviso  io 
the  policy  in  which  it  occurs.     In  all  the  English  boob 
in  which  it  occurs,  legal  or  other,  it  is  almost  invariably 
used  to  denote  a  criminal  act     In  JohnsorCs  Dictionaiji 
*^  suicide,"  when   used  as  denoting  an  act,  is  said  to 
mean,  ^*  self-murder,"  **  the  horrid  crime  of  destroying 
oneself;  "  and,  when  used  as  denoting  a  person,  is  said 
to  mean  ^'  a  self-murderer."    In  Webster's  Dictionaiy 
the  same  meaning  is  given :  and  so  in  Reeis  Enyebh 
puediaj  and  in  the  Encyclopedia  Britannica.    Bladcstanef 
in  the  4th  volume  of  his  Commentaries,  p.  189,,  usei 
the  terra  *^  suicide"  as  meaning  B,felo  de  se*     He  says: 
**  As   the   suicide  is  guilty  of  a  double  ofienoe,  one 
spiritual,  and  the  other  temporal,  the  law  has  ranked  it 
amongst  the  highest  crimes."     Innumerable  instances 
might  be  given  to  shew  that  the  word   **  suicide"  ii 
almost  invariably  used  in  the  English   language  in  a   , 
criminal  sense,  and  that  such  is  the  meaning  of  the 
word  in  its  general  and  ordinary  acceptation.     If  that 

(a)  /n  «tiicif/tMm  appears  to      i.e.  in  suhMium  :  Ducange,«^ 
have  been  used  for  in  succidium,      Verbis,  i 
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be  so,  is  there  any  thing  in  the  policy,  or  the  terms  of        I8i6. 
it,  to  shew  that  it  is  used  in  the  proviso  in  question,         " 
not  in  the  general  and  ordinary  sense,  but  in  another,         Clift 
of  which  it  is  capable,  though  unusual.  Sohwabe. 

The  word   is   used   in   a  disqualifying  proviso,  by   Wigktmtan,  J 
which,  under  certain  circumstances,  the  insurance  and 
the  premiums  paid  are  forfeited,  and  the  benefit  of  the 
policy  lost.     The  usual  rule  is,  to  look  strictly  at  the 
terms  of  such  provisoes,  and  not  to  extend  them  beyond 
their  ordinary  meaning ;  but,  in  the  present  case,  if 
the  ordinary  meaning  of  the  terra  "  suicide  *'  were  more 
uncertain  than  it  seems  to  be,  the  terms  used  in  the 
proviso  itself,  in  connection  with  it,  tend  to  shew  the 
sense  in  which  the  insurers,  whose  word  it  is,  intended 
it  should  be  used.     The  policy  is  to  be  void,  if  the  per- 
son ^<  shall  commit  suicide,  or  die  by  duelling  or  by 
the  hands  of  justice."     The  three  excepted  modes  of 
death  are  classed  together  in  one  exception  or  proviso, 
ttid  two  of  them  are  unquestionably  the  consequences 
of  crime:  and,  if  the  maxim  noscitur  a  sociis  applies,  it 
s^vongly  tends  to  shew  that  the  third  is  used  in  a  cri- 
niinal  sense  also.     In  Borradaile  v.  Hunter  (a),  which 
^as  cited  upon  the  argument,  Erskine  J.,  who  agreed 
^>th  the  majority  of  the  judges,  says,  as  one  of  the 
pounds  for  his  judgment  in  that  case  —  "  When  I  find 
^  terms,  *  shall  commit  suicide,'  —  that  have  been  po- 
Ntrly  understood  and  judicially  considered  as  importing 
t  criminal  act  of  self-destruction,  —  changed  for  terms 
^  hitherto  so  construed,  it  may,  I  think,  be  fairly  in- 
^1^  that  the  terms  adopted  were  intended  to  embrace 
tU  cases  of  intentional  self-destruction,  unless  it  can  be 
^Uected  from  the  immediate  context,  that  the  parties 
^  them  in  a  more  limited  sense."     And  the  Lord 
^ief  Justice  Tindal^  in  his  judgment  in  the  same  case, 
^ys:  <<  If  the  exception  had  run  in  the  terms  *  shall  die 

(a;  5  M.6iG.  639,  5  Scott,  N.  R.  418. 
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1846.        by  suicide,  or  by  the  hands  of  justice,  or  in  consequence 

— -        of  a  duel/  surely  no  doubt  could  have  arisen  that  a 

Felonious   suicide  was   intended   thereby/'     I  refer  to 

SoHWABB.     these  passages  in  the  judgments  of  these  learned  judges, 

Wifif^man,  J.  as  shewing  their  understanding  of  the  meaning  of  the 

term  ^^  suicide,"  when  used  in  such  an  exception,  aod  u 
connection  with  such  other  terms  as  occur  in  the  pre- 
sent case. 

I  forbear  to  speculate  upon  the  probable  object  of 
the  insurers  in  introducing  such  a  proviso.  It  can 
hardly  be  because  such  modes  of  death  as  these  ex- 
cepted, are  events  not  to  be  calculated  upon ;  for,  there 
is  no  doubt  but  that  the  probabilities  of  such  events  are 
as  well  calculated  as  any  other ;  and,  moreover,  those 
modes  of  death  are  not  excepted  where  the  policies  are 
for  the  benefit  of  others.  It  may  be  that  the  exceptioo 
in  case  of  suicide  was  introduced  to  meet  the  case  of  a 
person  insuring  his  life  with  the  intention  of  committiDg 
suicide,  in  order  to  benefit  his  family;. or,  it  maybe 
that  the  insurers  were  influenced  by  some  higher  mo- 
tive, and  wished  to  check  such  modes  of  death  as  those 
excepted.  Either  of  these  objects  would  seem  to  indi- 
cate that  the  word  suicide  was  used  in  its  ordinary  senaeip 
importing  a  crime.  But,  as  no  satisfactory  result  caa 
be  drawn  from  such  a  speculation,  it  is  better  to  judge 
of  the  case  merely  by  the  ordinary  sense  of  the  lat* 
guage  used  in  connection  with  the  other  terms  which 
are  used  along  with  it.  Upon  the  whole,  then,  it  seenf 
to  me  that  there  is  nothing  in  this  case  to  shew  an  inteo- 
tion  on  the  part  of  the  insurers  to  use  the  word  ''sii' 
cide"  in  a  more  extended  sense  than  that  which  ii 
ordinarily  and  popularly  attributed  to  it;  and  that,flO 
the  contrary,  the  context  shews  that  it  was  their  intfli* 
tion  to  use  it  in  the  ordinary  and  popular  senses  and 
that  they  have  so  used  it ;  and,  consequently,  that  the 
direction  of  the  judge  was  correct,  and  that  the  d^ 
fendant  in  error  is  entitled  to  judgment 
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RoLFE,  B.     The  question  in  this  case  is  very  short. 
Louis  Schwabcy  in  the  year  1 836,  insured  his  own  life 
for  999/.,  in  an  office  of  which  the  plaintiffs  in  error 
were  the  directors  liable  to  be  sued  for  money  becom- 
ing due  on  the  policies  of  insurance.     The  policy  by 
wbich  the  999/.  was  insured,  contained  a  clause  in  these 
words :  —  "  Every  policy  efiFected  by  a  person  on  his 
own  life,  shall  be   void,  if  such    person  shall  commit 
suicide,  or  die  by  duelling  or  the  hands   of  justice.'' 
SdmaheAxeA  in  1845,  and  the  defendant  in  error  ob- 
tained letters  of   administration,    and   then   sued   the 
plaiDtiffs  in  error  in  action  of  assumpsit  for  the  999/. 
secured  by  the  policy.     The  plaintiffs  in  error  pleaded 
that  Louis  Schwabe  did   commit  suicide,  whereby   the 
pdicy  became  void.      On  this  issued  was  joined.     The 
issae  was   tried   before   my   brother  CressweU^  at   the 
Hoerpooi  summer  assizes  last  year ;  and,  on  the  part  of 
the  plaintiffs  in  error,  witnesses  were  called  to  prove 
that  Schwab^s  death  was  caused  by  his  having  volun- 
ttrily,  and  for  the  purpose  of  killing  himself,  swallowed 
>  quantity  of  sulphuric  acid ;  and  the  same  witnesses 
also  gave  evidence  tending  to  shew,  that,  at  the  time  of 
his  so  swallowing  the  said  sulphuric  acid,  Lewis  Schwabe 
was  of  unsound  mind.      My  brother  Cresswell,  in  sum- 
toiog  up  the  case  to  the  jury,  told  them,  that,  in  order 
to  find  the  issue  for  the  plaintiffs  in  error,  they  must  be 
*^fied  that  Schwabe  died  by  his  own  voluntary  act, 
'^Qg  then  able  to  distinguish  between  right  and  wrong, 
^  to  appreciate  the  nature  and  quality  of  the  act  he 
^  doing,  so  as  to  be  a  responsible  moral  agent.     To 
Ais  ruling  the  plaintiffs  in  error  have  excepted ;  and  we 
have  therefore  to  say  whether  that  ruling  was  right ; 
^  this  depends  on  the  meaning  of  the  words  in  the 
policy  **  shall  commit  stiicideJ*     If  they  mean,  shall  de- 
Jtoy  his  own  life  under  circumstances  which  will  make 
him  a  ^felo  de  5^,*'  then  the  ruling  was  right :  if  they 
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mean  merely  ''  shall  intentionally  kill  himself/'  then  tbe 
ruling  was  wrong. 

The  word  **  suicide  "  is  not,  as  it  appears  to  me,  a  word 
of  art,  to  which  any  legal  meaning  is  to  be  a£Bxed  dif- 
ferent from  that  which  it  is  )M)pularly  understood  to  bear. 
The  authorities  referred  to  by  the  defendant  in  error,  as 
shewing  that  suicide  means  the  felonious  taking  away  of 
a  man's  own  life,  do  not  at  all  bear  out  his  proposidoo. 
Lord  Hakj  indeed,  in  the  thirty-first  chapter  of  hii 
Pleas  of  the  Crown,  Vol.  I.  p.  411.,  certainly  speaks  of 
Jelo  de  se  and  suicide,  as  convertible  terms,  and  defioei 
both  the  one  and  the  other  as  being,  where  a  man  of 
the  age  of  discretion,  and  compos  mentis,  voluntarily  kilb 
himself.  But  it  appears  to  me  plain  from  tbe  whole 
context  of  the  passage  in  question,  that  Lord  Hale  did 
not  understand  that  he  was  giving  a  definition  of  the 
term  suicide,  except  as  it  was  often  used  to  mean  the 
same  thing  as  Jelo  de  se;  and  this  seems  manifest  from 
the  fact,  that,  what  in  the  passage  in  question  he  calls 
suicide,  he  a  few  lines  above  designates  as  homiddim 
sui  ipsim.  Now,  there  can  be  no  doubt  but  that  a 
man  who  takes  away  the  life  of  another,  commits  &»>• 
cide,  even  though  the  act  was  justifiable,  or  may  baie 
happened  entirely  ^^per  infortunium^  and  was,  there- 
fore, not  criminal  at  all ;  see  Hale  P.  C.  c.  89.  koAt 
therefore,  taking  suicide  as  meaning  the  same  thiif 
as  homicide  of  one's  self,  it  seems  to  follow,  that,  in  the 
opinion  of  Lord  Hale,  neither  guilt  nor  moral  responsi- 
bility is  necessarily  involved  in  its  legal  definition. 

The  passage  to  which  we  were  referred  in  4  Bla^'CooL 
189.,  seems  strongly  to  shew  that  suicide  does  nol,il 
the  opinion  of  that  learned  judge,  necessarily  indods 
the  notion  of  moral  responsibility.  The  learned  com- 
mentator, after  stating  that  the  party  who  destroys  him* 
self  is  not  felo  de  se,  unless  he  was  in  his  senses,  adds, 
that  coroners'  juries  are  apt  to  push  this  prindple  too 
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BuTi  and  to  bold  that  the  very  act  of  suicide  is  evidence 
of  insanity.  It  is  plain  that  the  word  suicide  is  there 
used  as  designating  the  mere  act  of  self-destruction ; 
otherwise,  the  passage  would  be  insensible. 

The  only  other  authority  referred  to,  in  which  the 
"wrord  suicide  occurs,  is  the  recent  case  of  Borradaile  v. 
Umter{a)^  which  was  an  action,  like  this,  on  a  policy  of 
insurance,  in  which  was  a  stipulation  making  it  void, 
not,  as  in  this  case,  if  the  party  should  commit  suicide, 
but,  if  he  should  ^^  die  by  his  awn  hands'^    There,  a  ma- 
jority of  the  court  held  that  the  assured,  having  inten- 
tioDaliy  destroyed  himself,  though  he  was  at  the  time 
incapable  of  distinguishing  between  right  and  wrong, 
the  policy  was  void.      Tindal^  C.  J.,  differed  from   the 
rest  of  the  court;  and,  at  p.  668  of  his  judgment,  the 
foUowing  passage  occurs:  *^The  expression  dying  by 
his  own  hand,  is  in  fact  no  more  than  the  translation 
bto  Eoglbh  of  the  word  of  Latin  origin  *^  suicide:'' 
bat,  if  the  exception  had  run  in  these  terms  — '  shall 
^  by  suicide,  or  by  the  hands  of  justice,  or  in  conse- 
^Qcoce  of  a  duel,'  surely  no  doubt  could  have  arisen 
^at  ^felonious  suicide  was  intended  thereby."     This, 
^ugh  it  certainly  shews  that   Tindal^  C.  J.,   would, 
from  the  context,  have  interpreted  the  word  suicide 

• 

^  this  policy  as  he  did  the  words  *Mie  by  his  own 

bands,"  in  Borradaile  v.  Hunter^  as  referring  only  to 

cases  of  self-destruction    perpetrated   by   persons    of 

>OQnd  mind,  yet  shews  also  that  he  did  not  think  that 

to  be  the  necessary  or  natural  meaning  of  the  word 

soidde^  standing  alone.      The  distinction   between  fe- 

l^^oioas  suicide  and  suicide    not   felonious,  taken  and 

<>bserved  on  by  that  learned  judge,  seems  conclusively 

to  shew,  that,  in  his  opinion,  suicide  did  not  necessarily, 

^  n  terminif  import  a  criminal  act,  and  therefore  the 
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1846.        act  of  a  responsible  moral  agent;  and  in  the  same  ctsc 

-— ~        near  the  bottom  of  page  688,  Erskine^  J.,  speab  c 

^^^^        criminal  suicide,  shewing  that  he  took  the  same  Tievr  oi 

SoHWABE.     the  meaning  of  the  word  suicide  as  was  taken  by  the 

Bo{fe,  B.      lord  chief  justice.     All  these  authorities  seem  to  me  to 

favour  my  interpretation  of  this  word. 

But,  after  all,  our  decision  must  rest  entirely  on  what 
is  the  ordinary  meaning  of  the  term.  In  my  opinioD, 
every  act  of  self-destruction  is,  in  common  language^ 
described  by  the  word  suicide,  provided  it  be  the  ioteo- 
tional  act  of  a  party  knowing  the  probable  consequence 
of  what  he  is  about.  This  is,  I  think,  the  ordioa^ 
meaning  of  the  word  ;  and  I  see  nothing  in  the  context 
enabling  me  to  give  it  any  but  its  ordinary  significatioo. 
For  these  reasons,  I  think  that  a  venire  de  naoo  wA 
be  awarded. 

Pati'ESOn,  J.  (a)  The  sole  question  is,  what  is  the 
true  meaning  of  the  words  ^^  commit  suicide,"  in  the 
policy  in  question. 

It  is  argued,  first,  that  these  words  have  a  technicil 
meaning,  and  import  a  felony. 

No  authority  is  cited  for  this  position :  no  case  in 
which  the  finding  of  a  jury  that  A.  had  <*  committed 
suicide,"  has  been  held  equivalent  to  a  finding  that  i> 
had  "murdered  himself,"  or  that  A*  was  "a  felon  of 
himself."  I  apprehend  that  the  word  " murdravit" nt 
as  necessary  in  a  case  ofjelo  de  se,  as  in  the  case  of 
the  murder  of  another  person  ;  and,  unless  some  recofdi 
could  be  found,  or  some  decisions  of  the  courts,  in  which 
the  word  "  suicide "  has  been  held  to  have  the  same 
meaning  as  "  self-murder,"  I  am  at  a  loss  to  know  whit 
ground  there  is  for  saying  that  the  words  "comn» 
suicide  "  have  any  technical  meaning. 

(a)  Coleridge  J.,  was  absent,      concurred  in  opinion  with  the 
He  had  heard  the  argument^  and     migority  of  the  judges. 
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iiisarguedy  secondly,  that  the  words,  in  their  ordi- 
ouy  acceptation,  import  felony. 

Now,  the  word  ^*  suicide,"  literally  translated,  means 
Qoly  ''killing  himself  or  herself:"  the  circumstances 
itteoding  the  act  manifestly  cannot  affect  the  literal 
metning  of  the  word. 

Reference  is  made  to  Hale's  Pleas  of  the  Crown  (a), 
where  Lord  HaUj  in  speaking  of  the  different  kinds  of 
Mrder,  speaks  of  suicide  — Jelo  de  se.  No  doubt,  he 
loes;  but  he  is  treating  of  criminal  suicide  only;  and 
be  DO  where  intimates  that  the  word  "suicide"  in  itself 
imports  criminal  suicide.  Jokmo?i*s  dictionary,  and 
BiAardsons  dictionary,  are  also  referred  to :  but  they 
■e  of  very  little  weight  when  the  court  is  considering 
vkat  the  parties  to  a  contract  mean  by  the  words  they 
kite  used.  The  word  "  commit "  is  said  always  to  be 
iwd  in  a  bad  sense :  be  it  so ;  but,  how  does  that  prove 
Ait  it  communicates  the  quality  of  felonious  to  the  word 
"rakude?"  No  suicide  is  good  or  meritorious ;  it  must 
ihrays  be  spoken  of  in  a  bad  sense,  however  pitiable, 
%  one  may  hope,  excusable,  the  circumstances  of  it 
■tybe. 

Bat  it  is  argued,  thirdly  —  which  is  the  true  question 
*»that  a  felonious  suicide  only  is  pointed  at  by  this 
poEcy,  and  that  this  appears  by  the  words  themselves, 
■d  by  the  context 

Now,  the  words  themselves  are  large  enough  to  em- 
bKe  all  self-destruction,  as  well  as  self-murder:  not 
Ueed,  as  was  admitted  in  Borradaile  v.  Hunter^  to 
iriirace  cases  of  mere  accident,  or  of  insanity  extending 
^  BDconsciousness  of  the  act  done,  or  of  its  physical 
BBiKquences ;  because  such  cases,  although  compre- 
inded  in  the  very  words  themselves,  cannot  be  con- 
idered  to  have  been  in  the  contemplation  of  the  con- 
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(a)  Cap.  31.  p.  411. 

?0L.  III. C   B.  II  H 


sequence  of  a  duel,"  so  that  the  verb  *^  die  "  a[ 
all  the  members  of  the  sentence,  whereas,  b 
words  "commit  suicide"  are  complete  as  a  i 
without  any  word  taken  from  the  other  par 
not  know  that  this  makes  any  difference.  It 
that  the  other  two  modes  of  death  appear  to 
nected  with  felony :  yet  I  apprehend  that  th 
felony  is  no  part  of  the  cause  of  exception  from 
If  it  were,  it  would  be  competent  to  the  plaintiff 
that  the  deceased,  although  dying  by  the  hand 
tice(a),  was,  in  truth,  innocent  ofthecrinfie  for  i 
suffered ;  in  the  same  manner  as  it  is,  no  doubtj 
tent  to  an  executor  to  traverse  an  inquest  of^ 
found  upon  view  of  the  body  of  his  testator,  by  a  < 
jury;  or,  that  the  deceased,  although  killed  ii 
had  fired  his  pistol  in  the  air,  and  never  cootx 
shooting  at  his  opponent.  Such  defences  woul 
be  excluded ;  for,  the  words  of  the  exception  arc 
— "  die  by  the  hands  of  justice,"  whether  justly  o 
"or  by  duelling,''  whether  it  were  felony  or 
seems,  in  truth,  that  the  exception  is  not  fras 
reference  to  the  commission  of  any  felony  <» 
but  to  guard  against  the  time  for  payment  of 
insured  being  accelerated  by  the  voluntary  ac 
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quality  of  the  act  done.  That  the  voluntary  act  of  the 
party  interested, — and  not  the  felony,  —  is  the  thing 
coDtempIated  by  the  exception,  is  further  apparent  from 
this  circumstance,  that  the  clause  in  the  policy  goes  on 
to  do  away  with  the  exceptions  altogether,  when  the  de- 
ceased has  parted  with  all  interest,  either  for  himself  or  his 
bmily,  by  assigning  the  policy,  and,  where  the  deceased 
has  mortgaged  or  charged  it  for  the  benefit  of  creditors, 
to  do  away  with  the  exception  to  the  extent  of  the  sum 
secured;  yet  felony  would  be  committed  in  those  cases 
just  as  much  as  if  the  policy  had  not  been  assigned. 

I  do  not  inquire  into  the  reason  of  this  qualification 
of  the  exception  in  the  policy, — whether  it  has  any  thing 
to  do  with  the  removal  from  the  deceased  of  temptation 
to  destroy  himself  when  he  has  parted  with  his  interest, 
or  not;  or  whether  it  is  inserted  as  an  inducement  to 
those  who  want  to  raise  money,  to  effect  policies  at  this 
ofice;  or  what  other  reason  may  be  conjectured.  It  is 
ttfident,  for  my  purpose,  that  it  tends  to  shew  that  the 
coBtracting  parties  did  not  regard  the  commission  of 
Hooy,  as  such,  in  their  contract. 

Upon  the  whole,  I  am  of  opinion  that  the  words 
*'ODinmit  suicide"  mean  only  '^  kill  himself;*'  and  that 
the  true  question  to  be  put  to  the  jury  is  that  which  was 
|mt  by  Erskine,  J.,  in  Borradaile  v.  Hunter  —  whether 
tltt  deceased  knew  the  probable  consequences  of  his 
act,  and  did  that  act  voluntarily,  intending  such  conse- 
(jQeoces  to  follow;  and  that  no  question  should  be  put 
H  to  the  act  done  being  criminal  or  not. 

ItMlows,  that,  in  my  opinion,  the  judgment  must  be 
itiefiedy  and  a  venire  de  novo  awarded. 


1846. 

Clipp 

r. 
ScBWABii:. 

PQtteson,  J. 


Alderson,  B.  I  also  am  of  opinion  that  there  ought 
to  be  a  venire  de  novo  in  this  case ;  and  I  shall  say  but  a 
^  few  words  upon  the  points  raised. 

'Hie  true  principle  governing  cases  of  this  sort  seems 

H  H  2 
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1846.        to  be  very  well  laid  down  by  my  brother  Matde  in  Bona* 
■        daile  v.  Hunter.     TTie  words  in  question  seem  to  me  in 
^'^^^^        this  case  to  have  their  proper  construction,  when  takeam 
ScnwABE.     as  including  all  cases  of  voluntary  selMestniction.  Thej^ 
Alderson  B.    ^^  "^^  ^PP'y  ^^  cases  in  which  the  will  is  not  exercise!^ 
at  all ;  as,  where  death  results  from  accident  or  delirium  _j, 
but  where  the  self-destruction  is  voluntary,  altbouj 
the  will  may  be  perverted.     It  seems  to  me,  therefoi 
that  the  argument  arising  out  of  the  peculiar  use  of  t* 
word  ^'  suicide  "  in  this  contract,  is  fallacious ;  and  tl 
the  word  is  often  used  in  its  most  extended  sense,  tb^^ 
namely,  which  has  been  assigned  to  it  on  behalf  of    f f, 
plaintiffs  in  error.     For  instance,  to  take  so  common  j 
book  as  the  Enci/clqpadia  Briiannica^  under  the  hemd 
of  "  Suicide,"  I  find  this  observation :   "  The  geners/ 
causes  of  suicide  are  twofold  —  insanity,  and  crime." 
that  the  word  *^  suicide "  has  often,  in  its  ordinary 
ceptation  in  the  English  language,  that  enlarged  sens^  « 
and  it  is  not,  therefore,  to  be  confined  to  cases  of  cr^" 
minal  intention  alone.     Then,  reliance  is  placed  opc^^ 
the  words  in  the  company  of  which  the  word  **  suicide 
is  found  in  the  policy  —  *^  death  by  duelling  or  by  d 
hands   of  justice."      I  doubt,  however,    whether  th^ 
argument  carries  the  case  much  further.     Suppose 
person  insured  were  to  die  in  a  duel,  I  do  not  conceit 
it  would  be  competent  to  his  representatives  to  say  th. 
he  was  insane  at  the  time.    Cases  may  easily  be  suggest 
in  which  a  duel  might  be  fatal,  and  yet  not  feloniota^i 
such  as,  a  duel  in  the  course  of  war,  or  the  like. 

The  case,  however,  has  been  so  fully  gone  into  I>/ 
those  learned  judges  who  have  immediately  precedecf 
me,  that  I  shall  do  no  more  than  express  my  coocar^ 
rence  with  their  judgments. 

Parke,  B.     The  question  in  this  case  may  be  vcf7 
shortly  stated.     By  the  terms  of  the  policy,  all  the  con- 
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ditions  and  regulations  indorsed,  are  incorporated  in  it;         1 846. 

and  one  of  those,  the  sixth,  is,  that  every  policy  effected        

by  a  person  on  his  own  life,  shall  be  void,  if  such  person         Cmft 
shall  commit  suicide,  or  die  by  duelling  or  the  hands     Schwabk. 
of  justice:  and  there  is  a  plea,  that  the  intestate  did      Parke,  B* 
commit  suicide. 

On  the  trial,  my  brother  Cressweil  told  the  jury,  "  that, 
io  order  to  find  the  said  issue  (a)  for  the  defendants, 
it  was  necessary  that  the  said  jury  should  be  satisfied 
that  Schwabe  died  by  his  own  voluntary  act,  being  then 
able  to  distinguish  between  right  and  wrong,  and  to  ap*- 
preciate  the  nature  and  quality  of  the  act  that  he  was 
doing,  so  as  to  be  a  responsible  moral  agent;  that  the 
burthen  of  proof  as  to  his  dying  by  his  own  voluntary 
act,  was  on  the  defendants,  but,  that  being  established, 
tbejary  must  assume  that  he  was  of  sane  mind,  and  a 
responsible  moral  agent,  unless  the  contrary  should 
ippear  in  evidence." 

The  question  is,  whether  this  direction  was  correct. 
1  agree  with  the  majority  of  the  judges  who  have  pre- 
ceded me,  that  part  of  the  direction,  viz.  that  as  to  the 
necessity  of  his  being  a  responsible  moral  agent,  was 
vrong;  for,  I  think,  that,  according  to  the  proper  con- 
stniction  of  this  policy,  if  the  intestate  voluntarily/  killed 
ktmself,  it  was  immaterial  whether  he  was  then  sane  or 

IIOL 

This  being  a  written  contract  between  the  parties, 
the  construction  of  it  belongs  to  the  court ;  and  the 
court  must  adopt  the  usual  rules,  and  construe  the 
provisos  or  conditions,  as  well  as  the  other  parts  of  the 
Wniment,  according  to  the  ordinary  meaning  of  the 
hngtiage  used ;  except  that  terms  of  art,  or  technical 
^ords,  roust  be  understood  in  their  proper  sense,  unless 
^  context  controls  or  alters  their  meaning :  antient 
^^8  may  be  explained  by  contemporaneous  usage; 

(a)  The  iwue  joineil  on  the  leoond  plea. 
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1846. 
Clipt 

V. 
«  Sou  W  ABB. 

Parke,  B. 


and  words  which  have  acquired  a  peculiar  sense,  by 
usage,   in   particular  districts,   occupations,   or  trades 
must  be  read  (the  usage  being  found  by  the  jury)  i 
their  acquired  sense. 

Here,  there  is  no  occasion  Tor  any  of  these  exceptio 
in  construing  this  instrument.     The  two  latter  are  ina 
plicable;  and  there  is  no  ground  for  saying  that  th 
word  *^  suicide "  is  a  legal  technical  term,  or  word 
art.    An  inquisition  stating  that  the  deceased  comroitl  < 
suicide,  would  be  clearly  informal  and  bad.     Nor  h 
we  a  decision  of  any  court  on  the  meaning  of  th 
precise  words,  by  which  we  should  consider  ourseL  ves 
bound.     The  case  of  Borradaile  v.  Hunter  {a)  certainly 
is  not  such ;  nor  can  the  intimation  of  the  opinion  €>f 
the  Lord  Chief  Justice  Tindal^  by  way  of  illustration  of 
his  argument,  as  to  the  meaning  of  the  expressions  oo^^r 
under  consideration,  have  the  same  effect  as  a  decision «-» 

The  whole  question  resolves  itself  into  an  inquiry  c^-^ 
to  the  sense  of  words  used  in  the  ordinary  language  ^^^ 
the  present  day,  the  instrument  to  be  construed  bearii^  Ji 
date  in  the  year  1836;  and  we  are  all  perfectly  €00"^^^ 
petent  to  form  an  opinion  upon  such  a  subject,  and  n 
not   refer   to    lexicographers,   or   authors,   antient 
modern.    If  the  case  depended  on  the  explanation  giv 
by  dictionaries,  the  result,  nevertheleiss,  would  be 
same.     Johnson^  indeed,  explains  the  word  "  suicide 
by  "  self-murder,  the  horrid  crime  of  self<^murder 
which,  no  doubt,  it  includes;   Webster^  2ls  hoih  "sel^ 
murder "  and  *'  the  act  of  designedly  destroying  on^ 
self,"  and  adds,  to  constitute  suicide,  the  person  mii^^ 
be  of  years  of  discretion,  and  refers  to  Blackstanei  inac- 
curately {b) ;  for,  the  passage  in  that  author  (c)  applies  to 
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(a)  5M.S^G.639.,5Scoa, 
N.R.  418. 

(b)  Except  upon  the  suppo- 
fdtion  that  the  author  considered 
"  suicide  "  and  **  felonious  self- 


destruction,^  — as  was^  in  ^ 
case,  contended  bj  the  plaintifT 
below,  —  to  be,  in  tmth,  con- 
vertible terms. 

(c)  VoL  IV.  p.  189. 
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person  being^fo  de  se ;  Richardson^  wlio  states  tbem  to 
be  words  of  modern  formation,  as  '^  the  slaying  of  him- 
«eH  or  self-murder."    But  the  question  does  not  depend 
upon  the  opinion  of  such  authors ;  for,  though  they  are 
authorities,  they  are  not  conclusive :  the  case  turns  on 
tbe  meaning  of  the  vernacular  language  which  we  now 
use;  and  I  must  own  that  I  feel  no  doubt  as  to  the  im- 
port of  the  expression  *'  commit  suicide."     In  ordinary 
parlance,  every  one  would  so  speak  of  one  who  had 
purposely  killed  himself,  whether  from  tcedium  of  life,  or 
transport  of  grief,  or  in  a  fit  of  temporary  insanity.     To 
clieby  bis  own  hands,  or  to  commit  suicide,  seems  to  me 
to  be  all  one,  and  to  apply  to  all  cases  of  voluntary  self- 
iKHDickle;  and  I  do  not  see  any  reason  why  a  difierent 
sense  to  the  ordinary  one  should  be  attributed  to  these 
words  in  this  instrument :  on  the  contrary,  I  see  very 
good  ground  for  believing  that  they  are  used  in  their 
ordinary  sense,  in  order  to  avoid  the  consequence  which 
would  have  followed  the  adoption  of  such   words  as 
^^committing  felony  of  himself,"  or  "  self-murder;"  as  it 
Btty  be  well  supposed  that  juries  would,  in  favour  of  the 
&mily  of  the  deceased,  take  the  same  laK  view  of  the 
etidence  as  coroners' juries  generally  do. 

I  think  that  the  judgment  ought  to  be  reversed,  and 
^vtnire  de  novo  awarded. 


1846. 
Clipt 

S€HWABK. 

Parke,  B. 


Pollock,  C.  B.  I  regret  that  I  differ  from  the  ma- 
jority of  the  court  who  have  already  delivered  their 
opinions:  but,  as,  after  the  fullest  deliberation,  I  feel 
compelled  to  come  to  the  conclusion  that  the  direction  of 
B^  brother  Cresstcell  to  the  jury  at  the  trial,  was  correct 
h  point  in  law,  and  that  the  plaintiff  below  is  entitled 
to  oar  judgment,  it  is  my  duty,  with  whatever  reluctance 
*Bd  hesitation,  to  state  my  own  view  of  the  case,  and 
1^  tite  reasons  upon  which  that  conclusion  is  founded. 
The  question)  in  point  of  form,  has  been  so  clearly 

H  H   4 
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1846.        stated  already,  that  it  is  unnecessary  to  state  it  again 

but,   in   substance,  it  is,   what  is  the  meaning  of  thi 

CuFT        words  ^'commit  suicide"  in  the  policy  in  question?  — 

SciiwABE.     ^0^^  ^^^  expression  mean  and   include  that  the  partj 

PoUock,  C.  B.  was  compos  mentis  ?  that  he  was  a  responsible  being. 

capable    of    distinguishing    right   from    wrong,  —  % 
stated  by  my  brother  Cresr^aell  ?  or,   is  the  expressic^ 
applicable  to  a  person  who  intentionally  produces  k^ 
own  death   (that  is,  uses  the  means  of  destruction,  ir)| 
a  knowledge  of  the  effects  they  will  produce,  and  ir#>^ 
the  intention   of  producing  them),  but   whose  under- 
standing, or  judgment,  or  will,  is  so  perverted  by  dis- 
ease that  he  has  ceased  to  be  responsible  criminally  for 
his  conduct?  —  in  short,  who  is  insane  (possibly)  upon 
every  other  point  but  the  physical  effects  of  using  a 
deadly  weapon,    or    the  result    of  applying  adequate 
means  to  produce  the  destruction  of  life? 

In  considering  the  question,  every  thing  turns  on  the 
meaning  of  the  words  as  ordinarily  occurring  in  the 
English  language  and  in  English  authorities,  and  espe- 
cially in  books  written  on  law  or  morals. 

Now,  what  is  the  meaning  of  the  word  ^^suiddt^ 
merely  as  an  English  word,  according  to  the  best 
authorities  ?  Does  it  mean  the  killing  of  one's  self,  in 
the  same  way  as  *^  homicide  "  means,  simply,  the  killing 
of  a  human  being  —  whether  by  accident,  negligence, 
or  in  self-defence?  or,  does  it  imply  a  mwiwi/ taking 
away  of  one's  own  life  ? 

The  word  is  of  modern  origin  :  it  does  not  occur  in 
the  Bible,  or  in  any  English  author  before  the  reign  of 
Charles  11. ;  probably,  not  till  after  the  reign  o{  AnM* 
As  far  as  I  have  been  able  to  trace  it,  it  first  occurs  as 
an  English  word  in  Hal^s  Pleas  of  the  Crown.  UoU 
was  a  judge  during  the  Commonwealth  (a),  and  died  in 

(a;     He    was    also     Chief      tice    of    the    Common   Plrt». 
Baron  (1660),  and  Chief  Jus-      (l671)>  after  the  Bestoiatitfiv 
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1676.    His  work  was  published  in  1736.     It  is  not  in         1846. 

Batskins^  first  published  in  1716  :  but  it  is  to  be  found         

in  Blackstone.     These,  as  legal  authorities,  will  be  ad-         Clift 
▼eited  to  presently ;  but  I  wish  to  notice  first  the  au-      Schwabe. 
tlorities  not  legal.  PolhcK  C.  B. 

The  meaning  assigned  to  the  word  by  JohnsoUy  in 
his  dictionary,  is,  **  self-murder  —  the  horrid  crime  of 
destroying  one's  self — a  self-murderer;"  and  he  gives 
no  other  signification.  In  Richardson  s  dictionary  it 
is,  "th^  slayer  of  himself;**  also,  "the  slaying  of 
himself — self-murder."  In  the  Dictionnaire  Universel 
c»r  the  French  language,  published  in  1771,  it  is  said 
that  the  word  was  introduced  into  the  French  language 
by  the  AbbS  Desfontaines  ;  and  a  quotation  is  given  from 
his  works,  where  it  is  manifestly  used  in  the  sense  given 
Id  it  by  Johnson.  Desfontaines  was  born  in  1685,  and 
died  in  1 745. 

In  the  year  1644,  was  published  with  the  works  of 
Mn  Donne  (the  poet),  dean  of  St.  Paul%  who  died  in 
1631,  his  *'  fiiadavaroSf  a  Declaration  on  that  Paradox 
or  Thesis  that  self-homicide  is  not  so  naturally  Sin,  that 
it  may  never  be  otherwise."  The  word  "  suicide  "  does 
Dot  occur  in  this  work ;  from  which  it  may  be  pre- 
sumed that  it  was  not  then  in  general  use,  and  perhaps 
WIS  not  in  use  at  all. 

In  1785,  Archdeacon  Paley  published  his  work  on 
The  Principles  of  Moral  and  Political  Philosophy.  The 
ihird  chapter  of  book  iv,  is  on  "Suicide."  Through- 
out that  chapter  the  word  is  used  as  denoting  the  act  of 
t  reasonable,  moral,  and  responsible  agent ;  and  in  no 
•iher  sense. 

In  1790,  Charles  Moore^  M.  A.,  rector  of  Cuxton,  in 
'^  published  *^  A  full  Enquiry  into  the  Subject  of 
&icide;  to  which  are  added  (as  being  closely  connected 
^  the  subject,)  two  Treatises  on  Duelling  and  Gam- 
*%."    Page  4,  contains  the  following  passage :  "  There 
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1846.        ^1*6  points,  then,  to  be  settled,  and  exceptions  to  I 

made,  previous  to  a  general  charge  of  guilt  on  all  wb 

Clift        pjj^  ^  sudden  end  to  their  own  lives.      For,  tboug 

ScuwABB.     every  person  who  terminates  his  mortal  existence  by  fc 

Pollock,  C.  B.  own   hand,  commits  suicide^  yet  he  does  not  tbereft^i 

always  commit  murder,  which  alone  constitutes  /( 
guilt.  Some  distinction  is  necessary  in  regard  to  i 
man's  killing  himself,  as  it  would  be  bad  he  killed  so- 
other person  ;  which  latter  he  may  do  either  inad* 
vertently  or  legally,  and  therefore,  in  either  case,  in- 
nocently,  and  without  the  imputation  of  being  the 
murderer  of  another.  When  a  man  kills  himself  inad- 
vertently or  involuntarily,  it  comes  under  the  legal 
description  of  accidental  death,  or  per  tnfortunitm ;  but, 
as  to  his  doing  it  legally^  the  law  allows  of  no  sodi 
case.  The  only  instance  of  innocence  which  it  allows 
to  the  commission  of  voluntary  suicide,  is  in  the  case  of 
madness ;  when  a  man,  being  deemed  under  no  moral 
guidance,  can  be  subject  to  no  imputation  of  guilt  on 
account  of  his  behaviour  to  himself  or  others." 

In  the  Encyclopaedia  Britannicay  the  explanation  of 
the  word  ^*  suicide "  is,  "the  crime  of  self-murder* 
or  "  the  person  who  commits  it."  There  is  a  treaUse 
on  law,  in  the  Encyclopedia  Metropolitana^  in  whidi 
suicide  is  spoken  of:  it  is  in  the  2nd  volume  of  pure 
sciences  (a),  "  On  Offences  against  Self."  Speaking  of 
the  cases  where  society  may  interfere  to  prevent  or 
punish,  the  writer  says:  "This  observation  applies  to 
suicide  —  the  greatest  offence  a  man  can  commit  against 
himself." 

These  are  all  the  lay  authorities  I  think  it  necessaij 
to  refer  to.  But  there  are  legal  authorities,  which,  if 
unopposed  by  other  and  greater  authorities,  I  shook! 
deem  binding  and  conclusive  upon  the  subject,  in  a 
court  of  law. 

(a)  Page  711. 
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the  work  already  alluded  to,  defines  ^/o  de        184(5. 

fe,  to  be  "  where  a  man  of  the  age  of  discre«        

compos  metUiSj  voluntarily  kills  himself,  by         ^'''^t 
oison,  or  any  other  way."    Judge  Blackstone,      Schwabe. 
mentaries,  first  published  in  1765-1768,  uses  Pollocks  C.  B. 
n  connection  with  self-murder,  and  in   the 

as  Hale  (a).  In  Bum's  Ecclesiastical  Law, 
bed  in  1760,  it  is  said  (6):  "By  the  rubric 

burial  ofiice,  persons  who  have  laid  violent 
I  themselves,  shall  not  have  that  office  used  at 
aent.     And  the  reason  thereof  given  by  the 

18,  because  they  die  in  the  commission  of  a 
;  and  therefore  this  extendeth  not  to  idiots, 
persons  otherwise  of  insane  mind,  as,  children 
ige  of  discretion,  or  the  like.     So  also  not  to 

do  it  involuntarily,  as,  where  a  man  kills 

accident ;  for,  in  such  case,  it  is  not  their 
their  very  great  misfortune."  The  4  Geo,  2. 
:es  only  to  Jelo  de  se :  but  the  editor  says, 
are  to  be  buried  in  the  churchyard  at  night; 
ice  is  to  be  performed  over  them."  In  Jacobus 
onary,  in   the  edition  of  1772,  under  title 

reference  is  made  to  title  "  Self-murder ; " 
i  said  that  *' self-murder  is  ranked  amongst 
;  crimes,  being  a  peculiar  species  of  felony  — 
)mmitted  on  one's  self.  The  party  must  be 
eS)  else  it  is  no  crime.  In  this,  as  well  as  all 
lies,  the  offender  must  be  of  the  age  of  dis- 
id  compos  mentis;  and,  therefore,  an  infant 
iself,  under  the  age  of  discretion,  or  a  lunatic 
I  lunacy,  cannot  be  a  Jelo  de  se,''  Blackstone 
*  Self-murder,  the  pretended  heroism,  but  real 

of  the  stoic  philosophers,  who  destroyed 
9  to  avoid   those  evils  which  they  had   not 

tJW.  Onnm.  p.  I89.  (b)  Tit.  ''Suicide:* 


476 


TRINITY  VACATION, 


184().        fortitude  to  endure,  though  the  attempting  it  seems  to 

be  countenanced  by  the  civil  law  («),  yet  was  punished, 

^""         by  the  Athenian  law,  with  cutting  off  the  hand  which 
SciiwABE.      committed  the  desperate  deed,  (b)    And  also  the  law  of 
Pollock,  C.  B.  England  wisely  and  religiously  considers  that  no  roan 

hath  a  power  to  destroy  life,  but  by  commission  from 
God,  the  author  of  it :  and,  as  the  suicide  is  guilty  of  a 
double  offence  —  one  spiritual,  in  invading  the  prero* 
gative  of  the  Almighty,  and  rushing  into  his  immediate 
presence  uncalled  for  —  the  other  temporal,  against  the 
King,  who  hath  an  interest  in  the  preservation  (c)  of  all 
liis  subjects ;  the  law  has  therefore  ranked  this  among 
the  highest  crimes,  making  it  a  peculiar  species  of  felony 
—  a  felony  committed  on  one's  self.     AJelo  dese^  there- 
fore, is  he  that  deliberately  puts  an  end  to  his  own  exist- 
ence, or  commits  any  unlawful  malicious  act,  the  conse- 
quence of  which  is  his  own  death :  as,  if,  attempting  to 
kill  another,  he  runs  upon  his  antagonist's  sword;  or, 
shooting  at  another,  the  gun  bursts,  and  kills  himself. (^ 
The  party  must  be  of  years  of  discretion,  and  in  his 
senses,  else  it  is  no  crime." 

It  should  seem,  therefore,  that  the  word  has  nerer 
been  used  by  law  writers,  except  in  the  sense  of  * 
criminal  taking  away  of  one*s  own  life:  at  least, /<oi 
not  aware  of  any  instance  in  any  law  writer,  of  its  o* 
in  any  other  sense. 

It  may  be  presumed  that  the  word  is  of  legal  intro- 
duction, and  was  perhaps  first  taken  from  the  b' 
writers  by  Archdeacon  Paley.     It  has  since  become  » 


(a)  "  Si  quU  impatientid 
dohriftj  aut  t<Bdio  vitie,  aut 
morho,  aut  furore,  aut  pudore 
mori  maluit,  non  animadvert 
tatur  in  eumJ*  Dig,  lib,  iQ, 
tit.  16.  /.  6.  And  see  BynkerS' 
hoek,  Observ,  Jur.  Rom,  lib.  4. 
c.  4.      ITcpi  AvTO'^upiaQ. 

(6)  Pott.  Antiq.  b.  i.  c  26. 


(c)  Rather,  in  the  rctentioii 
of  each  of  his  subjects,  for  tbt 
benefit  of  himself  and  hiiothe^ 
subjects;  as,  otherwise,  thenik 
unusquisque  potest  rentn^srt 
juri  pro  se  introducto,  wwW 
seem  to  apply. 

(d)  1  Hawk.  P.  C.  6S.,  ' 
Hale,  i*.  0.413. 
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Fonlof  general  use:  but  I  am  not  aware  of  any  au-*         1846. 

hority  by  which   it  can  be  shewn  that  it  has  lost  the        

Deaning  to  express  which  it  was  originally  framed,  or        C^lift 
idopted  from  some  other  language.     And  I  think  it  is      Sohwabe. 
lear,  that,  although  it  may  possibly  sometimes  admit,  PoUock,  C.  J3. 
D  modern   times,  of  a   more  loose  and  vague  inter- 
)retation,  it  certainly  may  mean  self-destruction  by  a 
xrson  compos  mentis^  and   morally  responsible  for  his 
lets:  and  the  question  is,  whether  that  meaning  is  or  is 
lot  what  was  intended  by  the  parties  to  this  contract. 

Now,  in  this  policy,  I  find  it  coupled  with  the  word 
**flWMwi/;"  the  expression  is,  ^^  commit  suicide J^  The 
meaning  of  "  commit,"  in  Johnson  (with  reference  to 
this  Qse  of  the  word)  is,  "  to  perpetrate  —  to  do  a  fault 
—to  be  guilty  of  a-  crime;"  and  "perpetrate"  is,  to 
oomif/,  to  act  —  always  in  an  ill  sense.  There  is  no 
material  difference  in  Richardson.  If,  therefore,  it  be 
idmitted,  as  I  think  it  must,  that  one  meaning  of 
"suicide**  imports  not  merely  an  act,  but  a  criminal 
*ct,  the  use  of  the  expression  "  commit  suicide  "  is  some, 
uid  I  own  I  think  a  strong,  reason  for  believing  that  the 
Parties  to  this  contract  used  the  word  in  that  sense. 

The  sentence  also  in  which  it  is  found,  may  throw 
*>me  light  on  the  matter.     It  is  coupled  with  death  by 

floelling  or  by  the  hands  of  justice :  and  the  condition 

• 

18  Dot — if  the  party  shall  die  by  suicide,  but,  if  he  shall 
*^ commit  suicide."  I  think  this  imports  some  deliberate 
^nobal  act,  and  not  an  act  the  result  of  insanity,  which 
wes  him  intelligence  enough  to  know  the  means  of 
^th,  but  without  any  moral  control  over  his  actions. 

Again,  does  the  nature  of  the  instrument  itself  supply 
•oy  argument  either  way  ?  The  object  of  such  a  policy 
*>  generally,  to  make  provision  for  the  family  of  the 
insurer;  and  he  would  naturally  desire  to  include  all 
'^sks.  It  is  admitted  that  he  is  protected,  not  only 
*S^nst  the  common  chances  of  death  by  disease,  but 
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1846.        against  accident,  or  mere  negligence   of  the  grossest 

kind.     He  may  even  be  the  immediate  cause  of  his  own 

Clift        death  by  a  deadly  weapon,  provided  he  be  so  insane  u 

ScHWABis.      ^  ^^  utterly  unconscious  of  what  he  is  doing.    Bat, 

Pollocky  C.  B.  according  to  the  argument  for  the  defendants  beloW|  if 

he  retains  a  glimmering  of  reason  just  enough  to  enable 
him  to  seek  to  produce  death  by  competent  means— it 
matters  not  whether  he  be  lost  to  nil  moral  sense,  and  for 
any  oiher  act  or  crime  a  complete  madman  ;  •—  his  policj 
is  forfeited. 

I  own  I  cannot,  from  the  nature  of  the  contract,  be- 
lieve that  this  was  what  the  parties  intended.  A  man 
anxious  to  provide  for  his  family,  would,  among  the  pos* 
sible  calamities  of  life  that  might  terminate  it,  antidpate 
madness  as  one :  and,  whether  it  prostrated  his  intellect 
altogether,  or  produced  delusion,  or  destroyed  only  t 
part  of  his  faculties,  would  make  no  difference.  Tbelao- 
guage  used  in  the  agreement  between  the  parties,  does 
not  necessarily  exclude  this  risk.  I  think,  therefore,  is 
against  the  office,  the  risk  ought  to  be  included. 

Examining  the  question  upon  more  general  prin- 
ciples, I  am  induced  to  come  to  the  same  conclusion. 
In  the  eye  of  the  law,  with  reference  to  crime,  a  roan  is 
either  compos  mentis  and  responsible,  or  he  is  nan  compa 
mentis  and  irresponsible.  Physiologically,  no  doubt,  it 
is  otherwise :  and  the  gradations  are  perhaps  imper- 
ceptible, from  the  highest  perfection  of  intellect,  to  the 
darkest  obscuration  of  the  mind.  But,  iif  point  oflafff 
as  soon  as  it  is  ascertained  that  a  person  (to  use  the 
language  of  my  brother  Cressrmell  in  directing  the  jary) 
has  lost  his  sense  of  right  and  wrong,  it  matters  not 
what  else  of  the  human  faculties  or  capacities  remain; 
he  ceases  to  be  a  responsible  agent ;  and,  in  my  judg- 
ment, can  no  more  commit  suicide  than  he  can  commit 
murder. 

Lastly,  the  views  taken  by  the  defendants*  counsel 
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)pear  to  me  to  be  opposed  to  all  the  principles  of        1846. 

Hind  philosophy  which  can  be  applied  to  the  subject.  

It  is  admitted,  of  course,  that  the  office  would  be  lia-  Clift 
le,  if  death  ensued  from  any  of  the  ordinary  casualties  Schwabb. 
riife,  even  resulting  from  the  act  of  the  party  insured ;  Poliock,  C.  B. 
roTided  the  act  were  not  done  with  the  intention  to 
ill.  The  act  of  a  raving  madman,  or  of  a  patient  under 
le  iafluence  of  disease,  is  protected  by  the  policy,  if 
Inconsequences  are  not  foreseen  and  intended.  So,  if 
itanity  should  produce  delusion,  and  deprive  a  man  of 
be  use  of  the  ordinary  senses,  and  the  party  should  mis- 
ike  a  deadly  weapon  for  an  instrument  of  music,  and 
iQcy  he  w^as  playing  upon  it,  when  he  was  destroying  his 
vnlife;  this  would  not  be  committvig  suicide  within  the 
ffofiso  of  the  policy.  But,  what  if  the  delusion,  instead 
(applying  to  a  pistol,  or  other  instrument  of  death,  ap- 
Jiedto  the  man  himself?  Suppose  he  believed  he  wan 
y^awtt  Curtius^  and  ought  to  leap  into  a  gulf?  or  that 
ke  was  one  of  the  Deciiy  and  must  sacrifice  himself  for 
he  benefit  of  his  country?  or,  what,  if  he  fancied  him- 
>dr  an  apostle,  and  that  it  became  his  duty  to  die  the 
leath  of  a  martyr?  What  sound  philosophy  is  there  in 
^ing  a  distinction  between  a  delusion  about  a  pistol, 
U)d  a  delusion  in  respect  of  the  man  against  whom  it 
Btty  be  directed  ?  or,  what  distinction,  in  point  of  good 
BCQse,  can  be  taken  between  physical  blindness,  in  con- 
sequence of  which  the  party  insured  walks  into  a  well, 
^  intellectual  or  moral  blindness,  which,  leaving 
™  the  use  of  his  senses,  and  a  knowledge  of  the  phy~ 
^l  consequences  of  his  acts,  has  deprived  him  of  all 
J*idgment  which  should  control  and  govern  his  acts,  and 
**  all  sense  to  perceive  their  moral  consequences  ? 

It  may  be  said,  that,  when  the  delusion  extends  to 
^ke  character,  office,  or  condition  of  the  party,  —  so  that 
ue  mistakes  his  identity,  —  he  does  not  mean  to  kill 
\imelff  and  in  such  a  case  the  office  would  be  liable. 
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1846.        But,  how  far  is  this  to  be  carried?    Suppose,  under 

delusion,   he  believed  he  had  committed  a  crime  E 

Clipt         which  he  ought  to  put  himself  to  death,  and  that  tl 

ScHWABB.      ^^  ^1^6  result  of  insanity — is  this  a  mistake  of  his  idet 

Pollock^  C.  B.  tity  ?  and  how  is  a  judge  to  direct  a  jury  so  as  to  stea 

clear  of  the  difficulties  that  would  thus  arise  ?  In  mj 
opinion,  such  subtleties  as  these  ought  to  find  no  place 
in  the  decision  of  such  a  question  as  the  present,  in 
which  is  involved  (from  the  present  extensive  practice 
of  life-insurance)  the  peace,  the  happiness,  and  security 
of  thousands  of  families.  Some  simple,  clear,' and  safe 
rule  ought  to  be  laid  down  as  to  a  subject  in  which  the 
public  is  so  deeply  interested. 

In  my  judgment,  if  death  be  the  result  of  diseasi'r 
whether  by  affecting  the  senses  or  the  reason  —  the  in- 
surance ofHce  is  liable  under  this  policy.  Whether  the 
privation  of  reason  be  total  or  partial,  whether  it  pro- 
duce delusion  of  one  kind  or  another  —  whether  it 
affects  sensation,  apprehension,  memory,  judgment,  or 
will,  or  any  of  the  moral  and  intellectual  powers  which 
constitute  our  nature  —  if  the  act  be  not  the  act  oft 
sane  responsible  creature,  but  is  the  result  of  any  de- 
lusion or  perversion,  whether  physical,  intellectual,  or 
moral,  it  is  not  the  act  of  the  man  :  and,  to  hold  othe^ 
wise,  seems  to  me  a  departure  from  the  simplicity  of  ik 
law,  and  to  be  repugnant  to  sound  philosophy,  whidi 
is  the  spirit  of  all  law,  and  on  which  all  law  ought  to  be 
founded. 

I  will  only  add,  that  I  have  not  adverted  to  the  cast 
of  Borradailc  v.  Himter^  because  the  expression  in  tbi 
case  —  " shall  die  by  his  oxvn  hand**  {a)  —  is  so  difiereat 
from  the  expression  in  this  case —  **  commit  stdcide^-^ 
that  that  decision  is  no  authority  on  the  point  arising 
here. 

(a)   Vide  ant^y  476  (a)  in  fine. 
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;  opinion  of  the  majority  of  the  learned  judges 
ere  present  at  the  argument  being  in  favour  of  the 
fls  in  error,  a  venire  de  novo  was  awarded,  {a) 

Judgment  accordingly,  (b) 


The  case  proceeded  no 
;  the  office  agreed  to  re- 
le  premiums  received^ 
iterest  at  4  per  cent, 
lug  to  967/.  9«.  Id.,  and 

tlieir  own  costs.  An 
tbe  same  effect  had  been 
fore  action,  but  rejected. 
*  Suicide  "  appears  to  be 
introduced  to  supply  the 
a  legal  term  to  denote  the 
itfdo  de  se.    Legal  and 

writers,  when  treating 
ifienoe^  have  been  almost 


unavoidably  led  to  consider  the 
proximate  act  of  excusable  self- 
destruction,  or  quasi-micide ; 
and  have  done  so  without  for. 
raally  disclaiming  the  use  of  a 
term  which,  though  in  some 
sense  technical,  is  not  a  word  of 
art.  The  term,  in  addition  to 
its  primary  and  ordinary  signi- 
fication, has  thus  acquired  the 
secondary  meaning  applied  by 
the  court  to  the  construction  of 
this  policy. 


]  846. 
Clift 

V, 
SCUWABE. 


EGOBT  V.  The  Duke  of  Brunswick,  and 

Vallance. 

June  1. 
IE.      Tlie   declaration   stated   that   the  plaintiff,  A  declaration 

sfore  and  at  the  time  of  the  making  of  the  con-  ^^^  *  conspi- 

racy  to  pre- 
r,   confederacy,  combination,   and  agreement  by  vent  the  plain- 

tiflf's  being 
das  an  actor,  stated,  by  way  of  inducement,  that  the  plaintiff  was  about  to 
tbe  profession  of  an  actor  for  emolument,  and  that  he  did  become  an  actor, 
1  and  exercised  that  profession ;  and  then  alleged  the  conspiracy  of  the  de- 
^  and  its  results.  The  defendants  pleaded,  first,  not  guilty,  then  two  pleas 
these  matters  of  inducement,  and  a  fourth,  stating  special  matter,  which  was 
d  to*  The  demurrer  was  determined  by  the  court  in  favour  of  the  plaintiff. 
;  was  awarded,  to  try  the  issues  and  to  assess  damages.  The  jury  found 
8  of  fact  for  the  defendants,  but  assessed  no  damages  in  respect  of  tiie  con- 
(f  a  cause  of  action  contained  in  the  fourth  plea.  Judgment  was  given  for 
idants,  with  costs  of  suit,  but  without  an  award  of  costs  of  the  demurrer: — 
that,  a  verdict  having  been  found  for  the  defendants  upon  an  issue  that 
the  whole  cause  of  action  on  the  merits,  the  want  of  an  assessment  of 
was  not  error  ;  and,  for  the  same  reason,  that  a  repleader  was  unnecessary, 
come  eemble)  the  issues  joined  on  the  second  and  third  pleas  were  immaterial. 
also,  that  the  judgment  was  erroneous,  in  not  awarding  co#/«  of  the  de- 
pursoant  to  the  3  &  4  W.  4.  c.  42.  s,  34. 

^Id,  that,  upon  this  writ  of  error  brought  by  the  plaintiff y  the,  court  could 
ly  reverse  the  jiulgment  of  the  court  below,  but  must  give  such  judgment 
mrt  ought  to  have  given,  viz.  a  judgment  for  the  plaintiff*  on  the  demurrer, 
ta,  and  for  the  defendants  on  the  issues  found  for  them. 
111.  —  CB.  I  I 
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1846.        the   defendants   thereinafter  mentioned,   was  abool 

become  an  actor,  and  to  use  •  and  exercise  the  pre 

Ctreoort      gjQjj  ^jj.  occupation  of  an  actor,  for  the  emolument,  pr 

The  Duke  of  and  advantage  of  the  plaintiff,  and  to  perform,  as  th< 

Bronswick.    inafter  mentioned,  in  public,  as  such  actor,  in  the  < 

racter  of  Hamletj   in  the   performance   of   a  o&\ 

tragedy  in  a  certain  theatre  wherein  such  perfbmuu 

was  duly   authorised,  as  by  law  required,  to  wi\ 

Caoent  Garden  Theatre^  in  the  county  of  Middlesex^ 

the  request  of  one  Alfred  Bunn^  for  reward  to  be  the) 

fore  paid  to  the  plaintiff  by  the  said  Alfred  BunHf  \ 

then  manager  of  the  said  theatre :  yet  that  the  defer 

ants,  together  with  other  persons  whose  names  w< 

unknown  to  the  plaintiff,  well  knowing  the  premts 

but  contriving,  and  falsely  and  maliciously  intending 

injure  and  aggrieve  the  plaintiff,  and  to  bring  him  ii 

public  scandal,  shame,  and  disgrace,  and  to  injure  f 

plaintiff  in  his  said  profession  or  occupation  of  an  acCi 

and  to  prevent  him  from  acquiring  any  fame^  sucoes 

or  reputation,  gain,  or  proGt  therein,  and  to  oppra 

vex,  impoverish,  and  ruin  the  plaintiff,  theretofore^  an 

before  the  plaintiff  appeared  and  performed  in  the  su 

character  of  Hamlet  as  thereinafter  mentioned,  to  wr 

on  &c.,  falsely,  wickedly,  and  maliciously  did  amoof 

themselves  conspire,  combine,  confederate,  and  agre 

together,  to  prevent  the  plaintiff  from  performing  i 

public  as  such  actor  as  aforesaid  in  the  character  ( 

Hamlet^  in  the  performance  of  the  said  tragedy  in  tb 

theatre  aforesaid,  and  to  prevent  the  public  andieoc 

which  might  be  assembled  to  witness  the  peHbrmiW 

of  the  said  tragedy  in  the  said  theatre,  on  the  occasio 

when  the  plaintiff  was  to  perform  as  aforesaid,  fro 

hearing  or  appreciating  the  performance  of  the  a 

character   by   the   plaintiff   as    aforesaid    in   the  si 

tragedy,  and  to  compel  the  plaintiff  to  desist  from  t 

performance  of  the  said  character,  and  to  deter  a 
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prevent  the  manager  of  the  said  theatre  from  allowing  ]  846. 
or  retaining  the  plaintiff  to  perform,  as  such  actor  as  ■ 
aforesaid,  in  the  said  theatre,  and  to  prevent  the  plaintiff  Greoorv 
from  exercising  his  said  profession  or  occupation  of  an  fhe  Duke  of 
actor  in  the  said  theatre,  and  from  gaining  or  acquiring  Brunswick. 
any  profit,  fame,  or  reputation  by  his  performance  as 
an  actor  in  the  character  aforesaid :  that  the  defend- 
ants, falsely  and  maliciously  contriving  and  intending  as 
aforesaid,  afterwards,  and  before  the  plaintiff  appeared 
and  performed  as  thereinafter  mentioned,  to  wit,  on 
ftc,  in  pursuance  of,  and  according  to,  the  said  con- 
spiracy, combination,  confederacy,  and  agreement  had 
among  themselves  and  the  said  other  persons  as  afore- 
sudyand  in  order  to  carry  the  same  into  fulfilment, 
bired  and  engaged  divers,  to  wit,  200  persons  whose 
names  were  unknown  to  the  plaintiff,  for  gain  and  re- 
ward to  them  in  that  behfilf,  and  caused  and  procured 
divers,  to  wit,  200  other  persons  whose  names  were 
unknown  to  the  plaintiff,  to  attend,  and  they  did  ac- 
cordingly attend,  as  part  of  the  audience,  in  the  said 
theatre,  on  the  occasion  when  the  plaintiff  was  to  per- 
form as  aforesaid,  and  did  perform  as  thereinafter  men- 
^ned,  to  hoot,  hiss,  groan,  and  yell  at  and  against  the 
plaintiff,  ^and  to  make  a  great  noise,  outcry,  uproar,  and 
^  at  and  against  the  plaintiff  during  his  performance 
^tbe  said  character  on  the  occasion  aforesaid,  and  to 
aid  and  assist  the  defendants  and  the  said  other  un- 
hiown  persons  first  above  mentioned,  in  carrying  into 
^^  and  fulfilment  their  unlawful  and  malicious  con- 
"pinu^,  combination,  confederacy,  and  agreement  afore- 
lud;  that  afterwards,  and  before  and  at  the  time  of 
^  committing  of  the  grievances  next  thereinafter  men- 
fttaed,  to  wit,  on  &c.,  the  plaintiff  became  such  actor  as 
a&resaid,  and  used  and  exercised  the  said  profession  or 
0ccapation  of  an  actor,  for  his  emolument  and  profit ; 
and,  at  the  said  request  of  the  said  Alfred  Bunn^  and  for 
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1846.        reward  to  be  paid  by  him  to  the  plaintiff  as  afore 

did  appear  and  perform  as  such  actor  as  aforesaid  ii 

Gregory      g^y  character  of  Hamlet^  in  the  performance  of  the 

The  Duke  of  tragedy   in  the   said   theatre,    before  a  certain   p 

Brunswick,    audience  then   assembled    therein:    and    that  the 

fendants,  well  knowing  the  premises,  but   falsely 

maliciously  contriving  and  intending  as  aforesaid, 

the  plaintiff  had  become  such  actor  as  aforesaid, 

while  the  plaintiff  was  so  in  the  act  of  appearing 

performing  as  such  actor  as  aforesaid,  in  the  chan 

aforesaid,  in  the  performance  of  the  said  tragedy,  ii 

said  theatre,  before  the  said  public  audience,  and 

tinually  during  all  the  time  while  the  plaintiff  wi 

appearing  and  performing  as  aforesaid,  to  wit,  on 

in  pursuance  of  and  according  to  the   said  mali 

and  unlawful  conspiracy,  combination,  confederacy 

agreement  so  had  and  made  as  aforesaid,  and  in  < 

to  carry  the  same  into  fulfilment,  did,    together 

divers  others  of  the  said  persons  unknown,  first  f 

mentioned,  and  divers  of  the  said  persons  so  hired 

engaged,  and  caused  and  procured  by  the  defendan 

attend  for  the  purpose  in  that  behalf  above  mend( 

then  and  there  in  the  said  theatre,    and  in  the 

sence  and  hearing  of  the  plaintiff  and  of  the  said  p 

audience,  hoot,  hiss,  groan,  shout,  and  yell  at  thep 

tiff,  and  make  a  great,  hideous,  and  intolerable  n 

outcry,  uproar,  and  riot  at  and  against  the  plaintiff, 

persuade,  instigate,  cause,  and  procure,  lead,  and  in 

divers  and   very  many  other   persons  then  and  1 

present  in  the  said  theatre  also  to  join  in,  and  wb< 

by  reason  thereof  then  join  the  defendants  in,  thei 

there  hooting,  hissing,  groaning,  shouting,  and  7< 

at  the  plaintiff,  and  in  making  such  noise,  outer] 

roar,  and  riot  at  and  against  the  plaintiff  as  afoi 

during  the    plaintiff's   said   performance    in    the 

theatre,  and  in  the  presence  and  hearing  of  the  pi 
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and  of  the  said  public  audience;   insomuch  that  the        1846. 

plaiutifTs  said  performance  of  the   said   character   of       

Hamletj  on  the  occasion  aforesaid,  could  not,  by  reason  hwm>»y 
of  the  committing  of  the  said  grievances  by  the  de-  The  Duke  of 
fendants  as  aforesaid  be  heard,  understood,  or  appre-  Bhunbwigk. 
dated  by  the  said  public  audience  then  and  there  as- 
sembled in  the  said  theatre  as  aforesaid,  and  insomuch 
that  the  plaintiff  was,  by,  through,  and  in  consequence 
thereof,  then  compelled  to  and  did  desist  from  and 
discontinue  the  performance  of  the  said  character  of 
Hamlet  on  the  occasion  aforesaid,  before  the  plaintiff 
bad  finished  or  completed  the  performance  thereof. 
The  declaration  then  assigned  for  special  damage,  that 
the  said  Alfred  Bumi  was  by  reason  of  the  premises 
induced  and  obliged  to  refuse,  and  did  refuse,  to  re- 
Uin  or  allow  the  plaintiff  to  perform  at  subsequent 
times  as  an  actor  in  the  said  theatre  for  gain  and  re- 
ward to  the  plaintiff,  as  the  said  Alfred  Bunn  other- 
^  might  and  would  have  done;  and  that  also,  by 
Kason  of  the  premises,  the  plaintiff  bad  been  brought 
into  public  shame  and  disgrace,  and  had  been  hindered 
^  prevented  from  acquiring  any  applause,  approbation, 

'  l^e,  or  reputation  as  an  actor,  and  had  been  and  was 
hindered  and  prevented  from  exercising  his  said  pro- 
■^OQ  or  occupation  of  an  actor,  and  from  obtaining 
*n]r  engagement  or  employment  therein,  and  had  there- 
by lost  and  been  prevented  from  acquiring  all  the  gains 
^  profits  that  he  might  and  otherwise  would  have 
^e  and  derived  from  being  retained  and  allowed  by 
the  said  Alfred  Bunn  to  perform  as  such  actor  as  afore- 
ttid  in  the  said  theatre,  and  from  the  exercise  of  his 
iud  profession  or  occupation  of  an  actor,  amounting  to 
A  large  sum  of  money,  to  wit,  300021,  and  had  been  and 
WBS  otherwise  injured  and  damnified,  &c. 
The  defendants  pleaded — first,  not  guilty — secondly, 

M  denial  that  the  plaintiff  was  about  to  become  an  actor, 
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1846.        and  to  use  and  exercise  the  profession  or  occupation 
— —        of  an  actor,  for  profit,  as  in  the  declaration  alleged  — 
Gbeooby      thirdly,  a  denial  that  the  plaintiff  had  become  such 
The  Duke  cf  actor,  for  profit,  as  alleged  —  fourthly,  as  to  so  much 
Bruotwick.    of  the  grievances  in  the  declaration  alleged  as  related  to 
the  hooting,  hissing,  groaning,  shouting,  and  yelling  at 
the  plaintiff,  and  making  a  noise,  outcry,  and  uproar  at 
and  against  him,  a  plea  alleging  a  variety  of  circam* 
stances  tending  to  shew  that  the  plaintifl^  by  reason  of 
the  infamy  of  his  character,  was  an  unfit  and  improper 
person  to  appear  before  the  public  as  an  actor. 

Issues  were  joined  on  the  first  three  pleas ;  and  to  the 
fourtli  there  was  a  demurrer,  upon  which  the  plaintiff 
in  Trinity  term,  1843,  obtained  judgment,  (a) 

A  vcnirefacias  was  awarded,  to  try  the  issues  in  fact, 
and  also  to  assess  damages  on  the  judgment  on  demur- 
rer. At  the  trial  the  jury  found  the  three  issues  for  the 
defendants;  and  there  was  no  assessment  of  damages  oo 
the  judgment  on  demurrer,  nor  was  any  judgment  ibr 
the  plaintiff  thereon  entered  upon  the  record.  The 
judgment  for  the  defendants  was  entered  as  follows:  — 
**  Afterwards,  that  is  to  say,  on  the  day  and  year  and 
at  the  place  within  mentioned,  before,  &C.9  come  the 
within-named  plaintiff  and  defendants  by  their  respective 
attorneys  within  named ;  and  the  jurors  of  the  jury  withb 
mentioned,  being  impannelled,  &c.,  as  to  the  first  ianii 
within  joined  between  the  said  parties,  say,  upon  their 
oath,  that  they  the  defendants  are  not  guilty  of  tht 
within-mentioned  several  grievances  within  laid  to  ditf 
charge,  in  manner  and  form  as  in  the  within  dedantioi 
alleged ;  and,  as  to  the  second  issue  within  joined  be- 
tween the  said  parties,  the  jurors  aforesaid,  upon  thtf 
oath  aforesaid,  say  that  the  within-named  Barnard  Qrt' 
gory  was  not  about  to  use  or  exercise  the  profession  or 

(a)  See  6  ilf.  Jj-  G.  205.,  6  Scott,  N.  R.  ROp. 
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occupation  of  an  actor  for  the  emolument  or  advantage        1846. 
of  him  the  said  Barnard  Gregory y  in  manner  and  form        — — 
as  in  that  behalf  is  alleged ;  and,  as  to  the  third  issue        ^^^^y 
within  joined  between  the  said  parties,  the  jurors  afore-  The  Duke  of 
said,  upon  their  oath  aforesaid,  say,  that  the  said  J3ar-    Bbunswick. 
nard  Gregory  did  not  become  such  actor,  and  use  or 
exercise  the  within-mentioned  profession  of  an  actor  for 
his  emolument  and  profit,  nor  appeared  and  performed 
as  such  actor  for  reward  to  be  paid  by  the  within-named 
Alfred  Bunn  to  him  the  said  Barnard  Gregory^  in  man- 
ner and  form  as  in  that  behalf  is  alleged." 

Upon  this  judgment  the  plaintiff  brought  a  writ  of 
error;  assigning  for  errors  —  that  the  pleas  aforesaid, 
and  the  matters  therein  contained,  were  not,  nor  was 
either  of  them,  sufficient  in  law  to  bar  the  said  Barnard 
^V^  fj^^  having  and  maintaining  his  said  action 
if[abst  the  defendants  —  that  the  jury  omitted  to  assess 
damages  for  the  said  Barnard  Gregory  on  the  demurrer 
OQ  which  judgment  was  given  in  his  favour,  pursuant  to 
the  venire  facias  —  that  the  issues  joined  on  the  second 
and  third  pleas  were  immaterial,  and  the  court  below 
ought  to  have  awarded  a  repleader  thereon — that  judg- 
n^t  ought  to  have  been  given  for  the  said  Barnard 
Gffgory  to  recover  his  costs  and  charges  upon  and  in 
'aspect  of  the  said  judgment  given  in  his  favour  on  the 
demurrer  to  the  last  plea,  or  that  the  said  costs  and 
^ges  should  be  deducted  from  the  costs  and  charges 
which  had  been  awarded  to  the  defendants  on  the  final 
jitdgment  given  to  them  as  aforesaid -^  that,  by  the 
'^rd  aforesaid,  it  appeared  that  the  final  judgment 
^^^i^esaid  in  form  aforesaid  given,  was  given  for  the  de- 
"^ants  against  the  said  Barnard  Gregory^  whereas,  by 
^  law  of  the  land,  the  said  judgment  ought  to  have 
**^  given  for  the  said  Barnard  Gregory  against  the 
defendants  —  "  And  the  said  Barnard  Gregory  prays 
"^at  the  judgment  aforesaid,  for  the  errors  aforesaid, 
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1846.        and  other  errors  in  the  record  and  proceedhigs  arore- 
'"'■—        said,  may  be  reversed,  annulled,  and  altogether  held  for 
nothing,  and  that  he  may  be  restored  to  all  things  which 
The  Duke  of  he  hath  lost  by  occasion  of  the  said  judgment,"  &c« 
Brunswick.        Joinder  in  error. 


W,  H,  Watson^  for  the  plaintiff  in  error,  (a)  The 
second  and  third  pleas,  —  which  are  pleaded  to  mere 
matters  of  inducement, — tender  issues  that  are  altogether 
immaterial,  and  therefore  the  court  below  should  have 
awarded  a  repleader.  Then,  the  venire  required  the 
jury  to  assess  damages  on  the  judgment  on  demurrer  to 
the  fourth  plea.  They  have  not  done  so ;  and  therefore 
the  judgment  is  clearly  erroneous.  There  should  have 
been  an  assessment  of  nominal  damages,  and  an  award 
of  costs  to  the  plaintiff,  on  the  issue  in  law.  \^Parkei  fi* 
How  could  the  jury  assess  damages  for  the  plaintiff  oo 
the  issue  in  law,  when  they  found  for  the  defendants  on 
not  guilty  ?  The  only  question  is  whether  there  sboaU 
not  have  been  a  judgment  for  the  plaintiff's  costs  oo 
that  issue.]  In  Duberley  v.  Page  (6),  it  was  held,  that, 
if  one  of  several  pleas  pleaded  by  a  defendant  be  ad» 
judged  bad  on  a  demurrer  to  the  plaintiff's  replicatiooi 
the  plaintiff  is  entitled  to  have  the  costs  of  those  plead- 
ings deducted  from  the  costs  taxed  for  the  defendant 
upon  the  postea,  if  afterwards,  upon  the  trial  of  the 
issues  joined  on  the  other  pleas,  the  defendant  shook! 
have  a  verdict;  even  though  it  should  appear,  on  the 
whole  of  the  record,  that  the  plaintiff  had  no  cause  of 
action.  By  the  8  &  9  W.S.  c.  1  ] .  s.  2.  it  was  enacted» 
that,  ^'  if  any  person  shall  commence  or  prosecute  aoy 
action  in  any  court  of  record,  wherein,  upon  demuneri 
either  by  plaintiff  or  defendant,  demandant  or  tenaolt 

(a)  The  case  was  argued  on      »(m,  B.^     Pattemmy  J.,    0^ 
the  15th  of  June^  1844,  before      ridge,  J.,  and  Wig^tnim^  J* 
PoUock,  C.B.,  Parke,  B.,  4Wer-  (6)  2  T,  JR.  Sgi. 
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odgptneDt  shall  be  given  by  the  court  against  the  plain-  1846. 
tiff  or  demandant,  the  defendant  or  tenant  shall  have  *— — 
jodgiment  to  recover  his  costs,  and   have  execution  for     Greoory 

Vm 

the   same  by  ca.  sa.^  fi.fa.y  or  elegit!^     This  provision  Xhe  Duke  of 

did  not  extend  to  demurrers  to  pleas  in  abatement  (a) ;    Brvmswick. 

nor  to  any  action  wherein  the  defendant  would  not  have 

been  entitled  to  costs  upon  a  nonsuit  or  verdict  (6) ; 

nor  to  a  demurrer  by  one  or  more  of  several  defend- 

ants,  (c)      But   now,  by  the  3  &  4  W.  4.  c.  42.  s.  34., 

it  is  enacted,  that,  **  where  judgment  shall  be   giveu 

either  for  or  against  a  plaintiff  or  demandant,  or  for  or 

agiinst   a  defendant  or  tenant,    upon   any  demurrer 

joined  in  any  action  vohatever^  the  party  in  whose  favour 

<nch  judgment  shall  be  given,  shall  also  have  judgment 

to  recover  his  costs  in  that  behalf."      The  statute  is 

imperative.      [Pollock^  C.  B.    The  object  of  the  3  & 

^  W.  4.  c.  42.  5.  34.  was,  to  extend  the  former  statute 

to  cases  to  which  it  had  been  held  not  to  apply.      The 

^&  9fr.  3.  c.  11.  5.2.  applied  only  to  judgments  on 

^  tDiole  record:   double  pleading  did  not  then  exist 

Hie  words  of  the  two  statutes  being  the   same,  must 

^  not  receive  the  same  construction  in  this  respect  ?] 

Uh  full  knowledge  of  the  altered  state  of  the  law  in 

pect  of  pleading,  the  legislature,  in  the  3  &  4  ff ^.  4., 

cts,  that,  where  a  plaintiff  or  defendant  obtains  judg* 

It  on  any  demurrer  joined  in  any  action  whatever, 

mhall  have  judgment  for  his  costs.    [  Wightman^  J. 

r  would  you  give  a  judgment  for  the  plaintiff  here  ?] 

<iviDg  a  judgment  and  an  award  of  execution  both 

aintiff  and  defendant.      In  Price  v.  Seeley  {a\  the 

JftoJUSom  ▼.  Bate,   8  B,  (c)  Forbes  v.    Gregory  (or 

Ut,  3  If.  ^^  i2.  91  •  King),  ICS^M.  435.,  3  Tyrwh. 

MiUer  v.  Seagrave,  Cas.  385»  1  DowL  P.  C.  679- 

P.  25.;    Thrale  v.  The  (rf)  10  Law.  Joum,  N.  S., 

fff  London,  1  H.  Blac  Exch,  543.,  10  Clark  ^  Fin- 

\nt  lee  Anon,  Cas,  Pr,  nelly,  28. 
eofi/rd. 
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1846.       judgment  was  so  entered,  and  no  objection  was  iakeo, 

— ^*       either  here  or  in  the  House  of  Lords. 
Greoouy 

The  Duke  of       Talfourd^  Serjt.,  contra.     Assuming  that  the  issues 
Bbukbwjok.  joined  on  the  second  and  third  pleas  were  immaterial, 
there  could  be  no  necessity  for  awarding  a  repleader, 
inasmuch  as  there  is  a  finding  in  favour  of  the  defend- 
ants upon  a  plea  that  is  unexceptionable,  and  which 
disposes  of  the  case  upon  ^the  merits.     And,  for  the 
same  reason,  it  became  immaterial  to  assess  damages 
on  the  judgment  on  demurrer  to  the  fourth  plea.    With 
respect  to  the  costs  of  the  demurrer,  the  court  will, 
assume  that  all   has  been    rightly  done  in   the  coarH 
below,  and  that  those  costs  have  been  taxed  and  allowed 
to  the  plaintiff.     ^Pollock,  C.  B.     It  is  only  a  question 
of  the  costs  of  the  proceedings  in  error.]     In  Bourne  ^ 
Gatliffe  (b)y  the  House  of  Lords  held  that  there  was  ^ 
necessity  for  a  separate  judgment  for  the  costs  of  a  die 
murrer.     In  that  case,  the  declaration  contained  tvw 
counts :  to  the  first  count,  the  defendant  pleaded  fu^v 
pleas,  and  to  the  second  two :  the  plaintiff  demurrec 
specially  to  the  third  and   fourth   pleas   (to  the  first 
count),  and  generally  to  the  sixth  plea  (to  the  second 
count).     The  court  of  Common  Pleas  gave  judgment 
for  the  plaintiff  on   all  the  demurrers.     At  the  trnJ 
which  afterwards  took  place,  exceptions  were  tendered 
to  the  ruling  of  the  lord  chief  justice  upon  the  issues 
joined  on  the  first  and  second  pleas,  and  the  jury  were 
by  consent  discharged  from  giving  any  verdict  as  to  the 
second  count.     The  plaintiff  thereupon  signed  judg* 
ment,  and  taxed  his  costs.     This  court,  upon  the  argiH' 
ment  of  the  writ  of  error  and  bill  of  exceptions,  affirmed 
the  judgment  of  the  court  below  as  to  the  demurrers  to 
the  third  and  fourth  pleas,  and  also  affirmed  the  roliog 

(a)  7  M.  ^  G.  850.,  8  Scott,  N.  B.  604. 
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of  tbe  lord  chief  justice  at  the  trial :  but  they  reversed         ]  846. 
the  judgment  of  the  Common  Pleas  so  far  as  related  to        — 
tbe  demurrer  to  the  sixth  plea.     The  House  of  Lords      Gbeooby 
lield  that  the  plaintiff  below  was  not  entitled  to  the  costs  xhe  Duke  of 
k  error ;  and  therefore  they  reversed  the  judgment  of    Bbumwiok. 
this  court  JTO  tantOy  giving  such  judgment  as  this  court 
oogfat  to  have  given.     So,  here^  this  court  cannot  re- 
Terse  the  judgment  altogether,  even  if  they  should  come 
to  the  conclusion  that  the  plaintiff  should  have  had  a 
jodgment  for  the  costs  of  the  demurrer ;  but  they  will 
gife  such  judgment  upon  the  whole  record  as  the  court 
below  ought  to  have  given. 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the 
court:  — 

Thb  case  was  argued  some  time  ago^  before  this 

court,  and  stood  over   for   consideration.     We  think 

that  the  record  is  erroneous,  but  that  the  plaintiff  in 

error  ought  not  to  succeed  in  entirely  reversing  the 

jodgment. 

Tbe  action  was  brought  in  the  Common  Pleas  by  the 
phuDtiff,  for  a  conspiracy  to  ruin  the  reputation  of  the 
plabtiff,  and  prevent  him  being  employed  as  an  actor. 
The  declaration  contained  a  statement,  by  way  of  in- 
dooement,  that  the  plaintiff  was  about  to  use  and  exer- 
cise the  profession  or  occupation  of  an  actor,  for  emolu- 
ment ;  and  also  that  he  did  become  an  actor,  and  used 
ul  exercised  that  profession ;  and  stated  the  conspiracy 
of  tbe  defendants,  and  its  result  The  defendants 
pleided  —  first,  not  guilty;  then,  two  pleas  denying 
these  matters  of  inducement;  and  a  fourth,  stating 
special  matter,  which  was  demurred  to;  and  the  de- 
t&orrer  was  determined  by  the  court  in  favour  of  the 
pluotiff.  (a)     The  venire  was  in  the  proper  form,  to  try 

(a)  rtde6  M.S^G.  205.,  6  Scott,  N.  R.  8O9. 
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Grboory 


1846.        the  issues,  and  assess  the  damages.     The  jury  found  the 
three  issues  for  the  defendants,  and  did  not  assess  any 
damages  for  the  plaintiff;    and  the  judgment  of  the 
The  Duke  of  court  was  given  for  the  defendants,  with  costs ;  but  do 
Brunswick,  judgment  was  entered  on  the  record  for  the  plaintiff  on 
the  demurrer. 

On  the  writ  of  error,  several  errors  were  assigned: 
one,  that  the  two  issues  on  the  matters  of  inducement 
were  immaterial,  and  that  there  ought  to  have  been  a 
repleader,  in  consequence.     It  may  be  that  these  issues 
were  immaterial ;  and  we  are  inclined  to  think  that  thej 
were ;  because,  whether  the  plaintiff  was  about  to  be  an 
actor,  or  was  an  actor,  or  not,  at  the  time  of  the  con- 
spiracy, still  the  conspiracy  to  prevent  him  by  illegal 
means  from  becoming  one,  and  by  means  thereof  actually 
preventing  him  from  subsequently  entering  into  that  pro- 
fession, would  be  actionable.    But,  supposing  these  issues 
to  be  immaterial,  and  a  verdict  upon  them,  if  they  had 
stood  alone,  would  not  have  decided  the  question  between 
the  parties,  and  there  would  have  been  a  necessity  io 
that  case  for  a  repleader  ;  yet,  as  there  is  another  unob- 
jectionable plea  on  the  record,  which  does  decide  the 
case  on  the  merits,  a  repleader  is  clearly  unnecessary. 
The  case  of  Plummet^  w.  Lee  (a)  must  be  considered  tf 
no  longer  law,  after  the  observations  made  on  this  sab- 
ject,  in  the  judgments  in  the  House  of  Lords,  in  OmffiM 
V.  BwtielL  (6)   And  see  llie  case  of  NegeUn  v.  MitckelL{c) 
Another  error  assigned,  was,  that  the  jury  did  not,tf 
required  by  the  venire^  assess  damages  on  the  demurrer* 
The  form  of  ihe  venire  was,  no  doubt,  proper,  as  ex- 
plained in  the  case  of  Codrington  v.  Uoyd  (d)  ;  bat,  when 
the  jury  found  the  issue  on  not  guilty  for  the  defeodanty 

(a)  ^M.S^W.  495.,  5  DowL  (c)  7  3f.  4-  JF.  612.,  1 2^ 

P.  a  755.  N.s.no. 

(6)  6  N.  C.  458.,  2  Scott,  (d)  S  Ad.  Sf  E.  449-,  3  ^• 

N.R.  711.,   2  Clark  S;  Fin-      S^  P.  442. 
nelly,  572. 
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^^  about  the  sufficiency  of  which  plea  there  could  be  no  1846. 

doubt,  —  it  became  immaterial  to  assess  the  damages.  ■ 

W'^  agree  in  the  view  taken  of  this  point  by  the  court  Gregory 

oP  Common  Pleas  in  this  case,  as  reported  in  1  D.  4*  L.  xhe  Duke  of 

80C  (a)  Brunswick. 

The  remaining  ground  assigned  for  error  is  attended 
^V'ich  more  difficulty.     It  is,  that  there  is  no  judgment 
^^rfttered  on  the  demurrer  to  the  fourth  plea,  decided  for 
tl^c  plaintiff.      By  the  4  &  5  Ann.  c,  16.  s,  5.,  if  a  de- 
ls^ urrer  is  joined  on  a  plea,  and  the  matter  is  judged 
i  vmsufficient,  costs  are  to  be  given  at  the  discretion  of  the 
court :  and  it  has  been  held  that  these  terms  relate  to 
tl^c  quantum  only ;  for  the  plaintiff  is  entitled  to  some 
costs,  by  virtue  of  the  statute ;  and  the  proper  and  forma[ 
nricde  of  giving  costs  is,  no  doubt,  that  there  should  be 
a.   judgment  for  them;  and  the  plaintiff's  claim  for  a 
judgment  and  costs  on  the  demurrer  might  be  rested  on 
the  statute  of  Anne^  and  would  have  been  well  founded, 
ir  no  subsequent  act  had  passed.     But  the  3  &  4  W.  4. 
^  42.  5.  84.  provides,  that,  where  judgment  shall  be  given 
cither  for  or  against  a  plaintiff  or  demandant,  or  for  or 
Against  a  defendant  or  tenant,  upon  any  demurrer  joined 
m  any  action  whatever,  the  party  in  whose  favour  such 
judgment  shall  be  given,  shall  also  have  judgment  to 
I'^over  his  costs  in  that  behalf:  and,  though  the  object 
of  the  statute  was,  to  provide   for   cases  not  included 
^  the  8  &  9  W.  8.  c.  11.  s.  2.,  which  had  been  con- 
^^I'Ued  not  to  extend  to  any  cases  except  where  the 
plaintiff  would  have  recovered  his  costs  if  he  had  reco- 
^^red,  its  terms  are  so  general  that  there  seems  to  be 
^  question,  but  that  it  gives  a  right  to  a  judgment  and 
^^ts  in  all  cases  of  demurrer.  (6)     It  is  impossible  for 
^s  to  take  notice  that  the  plaintiff  has  had  those  costs 
allowed  by  way  of  deduction  out  of  the  general  costs 

(a)  Alto  reported  6M.SfG.  (6)  Gilb.  Hist,  of  C.  P.,  p. 

955.  958.,  7  ScoU,  N.  R.  9.72.      271. 
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]  846.        given  to  the  defendant,  for,  there  is  no  averment  on  the 
record  to  warrant  that  assumption. 

As  a  judgment,  therefore,  ought  to  have  been  given 
The  Duke  of  for  the  plaintiff  on  demurrer,  giving  him  costs,  the  only 
Brunswiok.    remaining  question  is,  what  is  the  consequence  of  its 
omission. 

The  authorities  shew  that  a  judgment  would  be  bad, 
on  a  writ  of  error  by  a  defendant,  where  part  was  foaiK^^ 
against  the  defendant  and  part  for  him,  and  a  judgmei^^^ 
given  against  the  defendant  for  the  former  part  only,ai^^ 
none  in  his  favour  for  the  latter.    In  Wood  v.  Suckling  (^^ 
Sutlijffe\  (a)  in  trover,  on  not  guilty,  part  was  found  for 
the  plaintiff,  and  part  for  the  defendant,  but  no  judgment 

JL 

of  eat  sine  die  for  the  defendant  on  the  part  found  for      i 
him:   the  defendant  brought  a  writ  of  error;  and  tJie 
judgment  was  for  that  reason  (and  another)  reversed,  (i) 
And  so,  in  the  case  oi  Gregory  v.  Eedes  (^),  in  an  action 
on  three  promises,  verdict  for  the  plaintiffon  two,  and  for 
the  defendant  on  the  third;  judgment  for  the  plaintiff 
on  the  two  was  reversed,  because  there  was  nojodg* 
ment  of  eat  sine  die  on  the  third.    In  the  report  it  is  said 
it  was  reversed  nisi  ;  but  the  record  has  been  searched 
and  it  is  found  to   have  been  reversed  absolutely.  (<0 
In  O^ConnelTs  case,  however,  the  judges  held  the  same 
rule    not   to    apply,   ader   a  careful  inquiry  into  the 
practice,  and  search  into  the  precedents  at  the  Crown 
Office.     But  we  saw  no  reason  to  think,  that,  in  civil 
cases,  the  record  would  not  be  defective  on  this  ground. 
We  must,  therefore,  consider  this  judgment  as  erro- 
neous, as  there  has  been  a  failure  of  justice,  in  the  court 
not  giving  judgment  for  the  plaintiff  for  the  costs  to  whidi 
he  was  entitled.     But,  is  the  judgment  to  be  therefor 

(a)  Cro.  Jac.  439.>    I  RoU.  (c)  2  £e6. 506.  5S5. 
Hep.  293.  Id)  The  rule  nigi  wouM  DOt 

(b)  9  Fin.  Abr.  Error,  (B,  b. ),      appear  on  the  record, 
nl.  18. 
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rimpljr  reversed?  or  is  this  court  to  give  judgment  on        1846. 

the  whole  record,  such  as  the  whole  record  warrants  ?  — 

The  distinction  pointed  out  in  the  books  is  this —      Gregory 

tbat,  if  judgment  be  given  for  the  plaintiff,    and  the  The  pjii^^  of 
defeodant  bring  a  writ  of  error,  upon  which  the  judg-    Brunswick. 
Dent  is  reversed,  the  judgment  shall  only  be  to  reverse 
the  former  judgment ;  for,  the  writ  of  error  is  brought 
only  to  be  eased  and  discharged  of  the  former  judgment : 
but,  if  judgment  be  given  for  the  defendant,  and  the 
plaintiff  brings  a  writ  of  error,  the  judgment  shall  not 
only  be  reversed,  but  the  court  shall  also  give  such 
judgment  as  the  court  below  should  have  given ;  for,  the 
writ  of  error  is,  to  revive  the  first  cause  of  action,  and 
to  recover   what  ought  to  be  recovered  by  the  first 
•ctbn :  Parker  v.  Harris,  {a) 

It  is  not  easy  to  reconcile  this  distinction  with  the 
ibrm  of  a  writ  of  error;  which,  whether  brought  by 
the  defendant  or  the  plaintiff,  is  the  same,  and  directs 
the  court  of  error  to  revise  and  examine  the  record, 
and  to  do  thereupon  what  of  right  ought  to  be  done; 
and  the  distinction  seems  to  be  disregarded  in  another 
case  in  SaUceld  (6),  noticed  by  Bayley^  J.,  in  Gildart  v. 
Gladstone  (c) :  and,  since  the  latter  case,  the  distinction 
would  probably  have  no  longer  existed,  had  it  not  been 
fcr  the  dicta  in  The  King  y .Bourne  ((/),  and  the  true  rule 

• 

would  have  been  held  to  be,  in  all  cases,  that  the  court  of 
error  should  give  the  same  judgment  as  the  court  below 
ooght  to  have  given.  But,  then,  upon  that  supposi- 
tion, it  would  be  impossible  to  support  many  cases,  in 
which  judgments  have  been  reversed,  in  writs  of  error 
hjr  defendants,  where  a  capiatur  pro  fine^  or  an  in  mi^ 
ftncordidf  has  been  improperly  awarded ;  for,  if  the 
court  of  error  could  give  the  same  judgment  as  the 

(«)  1  SaJk.  262.  (c)   12  East,  66S. 

(h)  Anon.  1  SaOc.  401.  And  (d)  7  Ad.  Ss  E.  58.,  2  iNT.  j^ 

«e  nmp9  Y.  Berry,  ib.  403.       P.  248. 
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184-6.        court  below,  it  would  not  have  to  reverse  merely,  bi^t 
'  cure  the  defect,  by  entering  the  judgment  in  proper  form, 

Grboort  gg  jjjjg  ^g  jj.  j^^y^  jjjg  present  is  the  case  of  a  writ  of 

The  Duke  of  error  bt/  the  plaintiff  below,  who  complains  that  the 
Brunswick,  record  is  erroneous,  and  asks  to  have  it  reversed, 
and  justice  done  to  himself.  If  judgment  is  reversed 
simply,  complete  justice  is  not  done.  To  do  that,  the 
plaintiff'  must  have  a  judgment  in  his  favour  on  the 
demurrer ;  for,  the  costs  may  greatly  exceed  the  de- 
fendants'  costs  of  the  cause.  But  the  court  could  not 
give  that  judgment,  without  also  giving  a  complete  judg- 
ment on  every  part  of  the  record.  And  the  result  must 
be,  that  the  new  judgment  will  not  only  be  for  the 
plaintiff  for  the  costs  on  the  demurrer,  but  for  the  de- 
fendants on  the  issues  (a)  found  for  them. 

Judgment  accordiogl;. 

(a)  Qusere^  as  to  the  form  of  the  judgment  in  respect  of  die 
second  and  third  issues. 


June  16. 


M^Alpine  V.  Mangnall  and  Another. 


/^  ASE,  for  the  infringement  of  a  patent.  The  declar- 
ation set  forth  a  grant  of  letters-patent  to  Thma^ 
Ridgwai/  Bridson  and  William  L0atham^  for  **  Improve- 
ments in  machinery  or  apparatus  for  stretching,  drying, 
and  finishing  woven  fabrics,"  bearing  date  the  26th  ofAf^ 
Igf^g — the  inrolment  of  a  specification  on  the  23rd  of  M?- 

tentee,  ex-        ^mheVs  1838 — an  assifjnment  [release]  by  Zxi/Aflfli, on  the 

ceediiitr  twelve  o  ^  —    • 

in  number.        13th  of  March^  1839,  of  all  his  interest  in  the  patent  to 

\yhen  ex-    Bridson^  his  executors,  administrators,  and  assigns— an^ 
Etothe     a"  assignment,  on  the  2lst  o{  Apnl,  1840,  by  fin(/»«to 

direction  of      the  plaintifFs  below,  and  one  Benjamin  Hick^  since  de- 
a  judge^  it  is  . 

not  enough  to  state  in  the  bill  of  exceptions  that  he  declined  to  direct  the  jury  u» 
the  way  suggested,  without  shewing  what  his  direction  was. 


A  patent  is 
not  avoided 
by  an  assign- 
ment to 
trustees  for 
the  benefit  of 
the  creditors 
of  the  pa- 
tentee, ex- 
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ceased,  their  executors,  administrators,  and  assigns  — 
and  then  alleged  that  the  defendant  below  did,  after  the 
nuking  of  the  letters-patent,  and  after  the  making  of  the 
nid  several  indentures,  and  after  the  death  of  Hick^  and 
ivithin  the  term  in  the  letters-patent  mentioned,  to  wit, 
m  &c.,  within  England^  wrongfully  and  unjustly,  with- 
ToX  the  leave  or  licence  of  Bndson  and  Latham  by  the 
lefendant  had  or  obtained  before  the  making  of  the 
Snt-mentioned  indenture,  and  without  the  leave  or 
licence  of  Bridson  by  the  defendant  below  had  or  ob- 
tained before  the  making  of  the  indenture  secondly 
above  mentioned,  and  witliout  the  leave  or  licence  of  the 
[daintifis  below  and  Hick^  by  the  defendant  below  had  and 
obtained  after  the  making  of  the  last-mentioned  inden- 
tire,  and  in  the  lifetime  of  Hick^  and  without  the  leave 
or  licence  of  the  plaintiffs,  and  without  any  leave  or 
licence  whatsoever,  in  writing  or  otherwise,  under  hand 
and  seal,  or  hands  and  seals,  or  otherwise,  and  against 
the  will  of  the  plaintiffs,  use  and  put  in  practice  the  said 
bvention  and  divers  parts  thereof,  to  wit,  each  and  every 
part  of  the  same,  in  breach  of  the  said  letters-patent, 
Blc;  and  did  counterfeit,  imitate,  and  resemble  the  said 
bvention,  in  breach,  &c« ;  and  also  did  make  and  cause 
Id  be  made  divers  additions  to  and  subtractions  from 
tbe  said  invention,  whereby  to  pretend  himself,  the  de- 
fcodant  below,  the  inventor  and  devisor  of  the  said  in- 
veotion,  and  did  then  pretend  himself  to  be  the  inventor 
lod  devisor  of  the  said  invention,  in  breach,  &c. 

Tbe  defendant  below  craved  oyer  of  the  indenture  of 

tke  21st  of  Aprils  1840.      The  parties  thereto  were, 

Briium^  therein  described  as  of  BoUon-te^Moors^  in  the 

oonnty  of  Lancaster^  bleacher,  of  the  first  part,  and  the 

ikmtifik  below  and  Hick  of  the  second  part ;  and,  after 

vcciting,  that,  by  indenture  bearing  date  the  1st  of  May^ 

18S5,  made  between  Bndson  of  the  first  part,  the  plain-^ 

^  below  and  Hick  of  the  second  part,  the  several 

▼ou  III.  —  as.  K  K 
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persons  whose  names  were   mentioned  in  the  secoDC 
schedule  thereunder  written  or  thereunto  annexed,  am 
whose  names  were  thereunto  subscribed  or  seals  affixed 
of  the  third  part,  and  the  several  persons  whose  iMme 
were  mentioned    in   the   schedule  thirdly   tbereandei 
written  or  thereunto  annexed,  and  whose  names  wen 
thereunto  subscribed  or  seals  affixed,  of  the  fourth  part; 
for  the  considerations  therein  mentioned,  Bridson  did 
grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto 
the  said  parties  thereto  of  the  second  part,  their  execih* 
tors,  &c.,  all  and   singular   the  leasehold   messuage^ 
works,  warehouses,  buildings,  lands,  and  premises,  ai^ 
all  and  singular  the  stock  in  trade,  machinery,  &c^  &^ 
of  him  Bridson^  and  of,  in,  or  to  which  he,  or  a^ 
person  or  persons  in  trust  for  him,  bad  any  estate  osp 
interest,  claim  or  demand,  in  possession,  reversion,  rew 
mainder,  expectancy,  or  otherwise  howsoever,  with  tbefr 
appurtenances ;   to  hold   the   said  leasehold  prembes^ 
with  their  appurtenances,  unto  the  said  persons  parties 
thereto  of  the  second  part,  their  executors,  &a,  theooe* 
forth  during  the  residue  then  unexpired  of  the  term  or 
terms  of  years  for  which  the  same  leasehold  premisei 
were  held,  subject  to  such  rents,  mortgages,  chargei^ 
and  other  incumbrances  as  affected  the  same ;  and  to 
hold,   receive,   and   take    all    and  singular  other  ibt 
premises  thereinbefore  assigned,  with  the  appurtenance^ 
unto  the  said  persons  parties  thereto  of  the  second  part, 
their  executors,  &c.,  subject  to  such  mortgages,  charges 
and  other  incumbrances  (if  any)  as  the  same  premises 
were  subject  to  ;  upon  the  trusts,  and  with,  under,  and 
subject  to  the  powers,  provisoes,  agreements,  and  i^ 
clarations  therein  expressed  or  declared  of  or  coooenh 
ing  the  same,  for  carrying  on  the  business  of  BriJMM 
for  the  benefit  of  his  creditors  :  and  further  reciting  the 
grant  of  the  letters-patent  to  Bridson  and  Laihamj  and  the 
assignment  [release]  of  Latham*s  share  therein  to  Bridsm: 
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lod  further  reciting  that  the  costs  of  obtaining  the  said 
letters-patent,  and  the  money  paid  to  Ltatham  for  the 
purchase  of  his  share  and  interest  therein,  were  paid 
lod  discharged  out  of  the  moneys  belonging  to  the 
plaintiffs  below  and  Hick  as  such  trustees  as  aforesaid ; 
and  that,  in  consideration  thereof,  Bridson  had  agreed 
to  assign  to  them  the  said  letters-patent,  upon  the  trusts 
and  in  manner  thereinafter  mentioned  :  it  was  witnessed, 
that,  in  pursuance  and  performance  of  the  said  agree- 
neot,  and  in  consideration  of  the  premises,  and  of  lOs. 
hj  the  plaintiffs  below  and  Hick  to  Bridson  paid  imme- 
diately before  the  execution  of  those  presents,  he,  Brid- 
mn^  did,  by  those  presents,  grant,  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  plaintiffs  below  and  Hicky 
their  executors,  &&,  all  the  said  recited  letters-patent, 
and  the  exclusive  right  and  enjoyment  of  the  invention 
therein  mentioned  and  thereby  granted  to  Bridson  and 
Latham^  their  executors,  administrators,  and  assigns,  as 
aforesaid,  and  all  and  singular  the  rights,  &&,  granted 
hj  the  same  letters^patent,  and  from  time  to  time  to 
aecrae  or  arise  therefrom,  or  by  reason  of  the  said  in- 
vention in  respect  of  which  the  same  letters-patent  were 
granted,  and  all  the  estate,  &c.,  of  him  Bridson^  of,  in, 
U^  or  out  of  the  said  letters-patent  and  the  said  inven* 
lion  respectively, — to  have  and  to  hold  the  said  letters- 
patent,  and  receive  and  enjoy  all  profit,  benefit,  and 
advantage  to  arise  therefrom  or  by  reason  of  the  said 
Bvenuon,  and  all  other  the  premises  thereinbefore  men- 
tiooed  to  be  thereby  assigned,  with  the  appurtenances, 
auto  the  plaintiffs  below  and  Hick^   their  executors, 
tdministrators,  and  assigns,  thenceforth,  during  all  the 
itridoe  yet  to  come  and  unexpired  of  the  said  term  of 
Cnrteen  years  therein,  as  and  for  their  and  his  own 
proper  effects,  upon  the  trusts  following,  that  is  to  say, 
apon  trust  that  they  the  plaintiffs  below  and  Hickj  and 
the  survivors  and  survivor  of  them,  his  executors  and 
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persous  whose  names  were  mentioned  in  the  seo 
schedule  thereunder  Written  or  thereunto  annexed,  i 
whose  names  were  thereunto  subscribed  or  seals  affia 
of  the  third  part,  and  the  several  persons  whose  mn 
were  mentioned  in  the  schedule  thirdly  tbereun 
written  or  thereunto  annexed,  and  whose  names  w 
thereunto  subscribed  or  seals  affixed,  of  the  fourth  p 
for  the  considerations  therein  mentioned,  Bridson 
grant,  bargain,  sell,  assign,  transfer,  and  set  over  u 
the  said  parties  thereto  of  the  second  part,  their  exe 
tors,  &c.,  all  and  singular  the  leasehold  roessoaf 
works,  warehouses,  buildings,  lands,  and  premises,  a 
all  and  singular  the  stock  in  trade,  machinery,  ftc,  A 
of  him  Bndson^  and  of,  in,  or  to  which  he,  or  t 
person  or  persons  in  trust  for  him,  had  any  estate 
interest,  claim  or  demand,  in  possession,  reversioD, ; 
mainder,  expectancy,  or  otherwise  howsoever,  with  tin 
appurtenances ;  to  hold  the  said  leasehold  premise 
with  their  appurtenances,  unto  the  said  persons  parti 
thereto  of  the  second  part,  their  executors,  &a,  tbeoo 
forth  during  the  residue  then  unexpired  of  the  term  c 
terms  of  years  for  which  the  same  leasehold  premiM 
were  held,  subject  to  such  rents,  mortgages,  charge 
and  other  incumbrances  as  affected  the  same ;  and  t 
hold,  receive,  and  take  all  and  singular  other  ll 
premises  thereinbefore  assigned,  with  the  appurtenance 
unto  the  said  persons  parties  thereto  of  the  second  par 
their  executors,  &c.,  subject  to  such  mortgages,  charge 
and  other  incumbrances  (if  any)  as  the  same  premis 
were  subject  to ;  upon  the  trusts,  and  with,  under,  ai 
subject  to  the  powers,  provisoes,  agreements,  and  d* 
clarations  therein  expressed  or  declared  of  or  coDcer 
ing  the  same,  for  carrying  on  the  business  of  BriiM 
for  the  benefit  of  his  creditors  :  and  further  reciting  t 
grant  of  the  letters-patent  to  Bridson  and  Latham^  and  I 
assignment  [release]  of  Latham*s  share  therein  to  Brid» 
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and  discharges  for  any  money  to  arise  from  any  such        

sale,  or  the  granting  of  any  such  licences  as  aforesaid,  ^  lpinb 
or  for  any  moneys  payable  to  them  or  him  under  or  by  Manonall. 
lirtoe  of  those  presents,  or  in  the  execution  of  any  of 
die  trusts  or  powers  therein  contained,  &c«  The  in- 
dentare  also  contained  covenants  by  Bridson^  that  he 
luul  done  no  act  to  incumber  or  prejudicially  affect  the 
letters-patent,  for  quiet  enjoyment,  and  for  further 
assorance. 

The  defendant  below  then  pleaded  —  first,  not  guilty 
— secondly^  that  Bridson  and  Latham  were  not  the  true 
and  first  inventors  of  the  said  improvements  in  machinery 
or  apparatus  for  stretching,  drying,  and  finishing  woven 
bbrics — thirdly,  that  Bridson  and  Latham  did  not  by  the 
sud  instrument  in  the  declaration  mentioned,  particularly 
describe  and  ascertain  the  nature  of  the  invention,  and  in 
what  manner  the  same  might  be  performed — fourthly, 
that  the  invention  was  not  new — fifthly,  that  a  certain 
part  of  the  invention  in  and  by  the  said  instrument  in 
writing  in  the  declaration  mentioned,  particularly  de- 
scribed and  ascertained,  the  same  being  a  material  part 
of  the  invention  in  respect  of  which  the  letters-patent 
were  granted,  was  not,  nor  is,  the  working  or  making  of 
any  manner  of  new  manufacture  for  which  letters-patent 
coaki  be  granted,  according  to  the  true  intent  and  mean- 
bg  of  the  statute  in  that  behalf  made  and  provided  — 
ttthly,  that  the  invention  described  in  the  specification 
was  Dot  the  invention  for  which  the  letters-patent  were 
granted — seventhly,  that  a  part  of  the  invention  was  not 
an  improvement  in  machinery  or  apparatus  for  stretching, 
drying,  and  finishing  woven  fabrics. 

Eighthly,  that,  in  the  said  letters-patent,  there  was  and  Eighth  plea, 
tt  contained  a  proviso,  and  that  the  said  letters-patent 
^ere  upon  the  express  condition,  that,  if,  at  any  time 
*fier  the  making   of  the  said    letters-patent,  the   said 
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administrators,  or  the  trustees  or  trustee  for  the  timi 
being  under  the  said  indenture  of  the  1st  of  Ma^^  18S5 
should  and  did,  from  time  to  time,  when  and  as  they  o 
he  should  think  proper,  absolutely  sell,  dispose  of,  am 
convey  the  said  letters-patent  and  patent-right  and  in 
vention,  or  otherwise  grant  licences  for  the  use  of  th 
said  letters-patent  and  patent-right  or  invention,  to  an 
person  or  persons,  for  and  during  all  or  any  part  of  tb 
residue  then  unexpired  of  the  said  term  of  fourtee 
years,  for  such  price  or  prices  in  money,  and  upon  sue 
terms  and  conditions  as  they,  the  plaintifTs  below  am 
Hicky  and  the  survivors  and  survivor  of  them,  and  L1 
executors  or  administrators,  or  the  said  trustees 
trustee  for  the  time  being,  should,  in  their  or  his  d, 
cretion,  think  proper;  and,  subject  and  without  pn 
judice  to  the  power  of  sale  and  granting  licences  thereb 
before  contained,  did  and  should  stand  possessed  of  the 
said  letters-patent,  invention,  rights,  privileges,  and 
premises  thereby  assigned,  or  intended  so  to  be,  vod 
also  of  the  moneys  to  arise  from  such  sale,  or  the  grant- 
ing of  any  such  licences  as  aforesaid,  upon  such  andtbc 
like  trusts,  and  to  and  for  such  and  the  like  intents 
and  purposes,  and  with,  under,  and  subject  to  such  anC 
the  like  powers,  provisoes,  agreements,  and  dedaratioDS 
as  were  expressed,  declared,  and  contained  in  the  saic 
thereinbefore  in  part  recited  indenture  of  the  1st  o 
Mayy  1835,  with  respect  to  the  estate  of  the  said  T.fl 
Bridson  thereby  assigned,  or  such  of  them  as  were  ihcJ 
subsisting  and  capable  of  taking  effect,  in  as  full,  ampl^ 
and  beneficial  a  manner  to  all  intents  and  purpose 
whatsoever  as  if  the  same  respectively  had  been  therein 
repeated  and  expressed ;  provided,  and  it  was  therein, 
declared  and  agreed  that  it  should  be  lawful  for  th 
plaintiffs  below  and  Hicky  and  the  survivors  and  sxkt 
vivor  of  them,  his  executors,  &c.,  or  the  trustees  o 
trustee  for  the  time  being  under  the  said  indenture  ^ 
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ofBridsonj  by  the  said  indenture  of  the  1st  of  Mai/y  1 835, 

assigned,  or  intended  so  to  be,  as  were  at  the  date  and     M^Alpinb 
tke  time  of  the  making  of  the  said  indenture  of  the  21st    Manqnall. 
aHAprilf  1840,  subsisting,  and  capable  of  taking  effect^ 
were  trusts  whereby,  and  that  the  said  indenture  of  as- 
Mgnment  of  the  21st  of  Aprily  1840,  was  an  indenture 
whereby,  the  said  letters-patent  in  the  declaration  men- 
tioned, and  the  liberties  and  privileges  thereby  granted, 
became  and  were  vested  in  the  plaintiffs  below  and  Hick, 
in  trust  far  more  than  the  number  of  twelve  persons^  or 
their  representatives,  at  one  and   the  same   time,   as 
partners^  dividing  or  entitled  to  divide  the  benefits  or 
profits   obtained  by  reason  of  the  said  letters-patent, 
reckoniog  executors  and  administrators  as  and  for  the 
lingle  person  whom  they  might  represent,  as  to  such  in- 
terest as  they  might  be  entitled  to  in  right  of  such  their 
testator  or  intestate;  whereby,  and  by  reason  whereof, 
the  said  letters-patent,  and  all  liberties  and  advantages 
wiiatsoever  thereby  granted,  did  then  utterly  cease  and 
determine,  and  became  and  were,  and  continued,  utterly 
void  and  of  no  effect. 

The  ninth  plea  was  the  same  as  the  eighth,  as  far  as  Ninth  plea, 
the  asterisk,  p.  502 :  it  then  averred  that  the  moneys 
belonging  to  the  plainti£&  below  and  Hicti  as  such 
trustees  as  in  the  indenture  of  the  21st  of  Aprils  1840, 
loeotioned,  were  moneys  belonging  to  the  plaintiff's  be- 
low and  Hicky  and  whereof  they  were  possessed,  in 
trvst  for  a  great  number  of  persons,  to  wit,  a  greater 
namber  than  twelve  persons,  reckoning  executors  and 
■dmioistrators  as  and  for  the  single  persons  whom  they 
Oiight  represent;  that  the  said  letters-patent  were 
granted  to  Bridson  and  Latham  for  the  benefit  of,  and 
^  trust  for,  the  said  last-mentioned  persons,  being  in 
^mber  more  than  the  number  of  twelve  persons,  or 
^  representatives,  at  one  time,  as  partners,  entitled 
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fXBridson^  by  the  said  indenture  of  the  1st  of  May^  \  835,        >- 

assigned,  or  intended  so  to  be,  as  were  at  the  date  and     M'Alfinb 
the  time  of  the  making  of  the  said  indenture  of  the  21st    m^i^honall. 
iXApriLf  1840,  subsisting,  and  capable  of  taking  effect^ 
were  trusts  whereby,  and  that  the  said  indenture  of  as- 
s^ment  of  the  21st  of  Aprily  1840,  was  an  indenture 
whereby,  the  said  letters-patent  in  the  declaration  men- 
tioned, and  the  liberties  and  privileges  thereby  granted, 
became  and  were  vested  in  the  plaintiffs  below  and  Hicky 
in  trust  for  more  than  the  number  of  twelve  persons,  or 
their  representatives,  at  one  and    the  same    time,   as 
fortnersy  dividing  or  entitled  to  divide  the  benefits  or 
profits  obtained   by  reason  of  the  said  letters-patent, 
reckoning  executors  and  administrators  as  and  for  the 
iiogle  person  whom  they  might  represent,  as  to  such  in- 
terest as  they  might  be  entitled  to  in  right  of  such  their 
testator  or  intestate;  whereby,  and  by  reason  whereof, 
the  sakl  letters-patent,  and  all  liberties  and  advantages 
whatsoever  thereby  granted,  did  then  utterly  cease  and 
determine,  and  became  and  were,  and  continued,  utterly 
void  and  of  no  effect. 

The  ninth  plea  was  the  same  as  the  eighth,  as  far  as  Ninth  plea, 
the  asterisk,  p.  502 :  it  tiien  averred  that  the  moneys 
belonging  to  the  plaintiffs  below  and  Hick,  as  such 
tnistees  as  in  the  indenture  of  the  21st  o^  April,  1840, 
mentioned,  were  moneys  belonging  to  the  plaintiffs  be- 
low and  Hick,  and  whereof  they  were  possessed,  in 
trust  for  a  great  number  of  persons,  to  wit,  a  greater 
Aomber  than  twelve  persons,  reckoning  executors  and 
administrators  as  and  for  the  single  persons  whom  they 
night  represent;  that  the  said  letters-patent  were 
granted  to  Bridson  and  Latham  for  the  benefit  cf,  and 
io  trust  for,  the  said  last-mentioned  persons,  being  in 
oumber  more  than  the  number  of  twelve  persons,  or 
their  representatives,  at  one  time,  as  partners,  entitled 

K  K  4 


04f  TRINITY  VACATION, 

1846.       to  divide  the  benefits  and  profits  obtained  by  reason  of 

-  the   said   letters-patent,    reckoning  executors  and  ad- 

M  ALPUfM     ministrators  as  and  for  the  single  person  whom   they 

Manonall.    might  represent,  as  to  such   interest  as  they  might  be 

entitled  to  in  right  of  such  their  testator  or  intestate ; 

whereby,  &c.,  concluding  as  in  the  eighth  plea* 

The  plaintiffs  below  joined  issue  on  the  first  three  ^ 
pleas,  and  traversed  the  rest ;  upon  which  issues  were^ 
joined. 

The  cause  was  tried  before  Tindal,  C.  J.y  at  the  sit*-^^ 
tings  in  London  after  last  Hilary  term.  The  letter&^^ 
patent  and  specification  were  put  in.  The  mat 
parts  of  the  latter  were  as  follows :  — 

**  These  improvements  in  machinery  or  apparatus  ft 
stretching,  drying,  and  finishing  woven  fabrics,  cons'm^ 
in  a  novel  arrangement  of  mechanism  designed  for  tJVje 
purpose  of  effecting  these  objects  in  a   superior  arK/ 
more  complete  manner,  by  mechanical  means,  than  has 
heretofore  been  accomplished,    and  with   ]^culiar  ad* 
vantage,  owing  to  the  extreme  elasticity  of  finish  wfa/ci 
is  by  such  means  imparted  to  the  goods. 

**  In  order  that  these  improvements  may  be  properly  oo- 
derstood,  and  more  definitely  explained,  there  is  attached 
to  these  presents  a  drawing  of  the  apparatus  constructed, 
necessary  for  the  purpose  of  stretching,  drying,  and 
finishing  fine  piece  goods,  such  as  plain,  or  checked,  or 
figured  muslins,  lace,  lenoes,  and  other  similar  light 
fabrics. 

'^  Figure  1.  is  a  horizontal  or  top  view  of  the  machine 
in   which  a  piece  of  muslin  is  represented   distended 
upon  tension  pins ;  in  which  situation  the  goods  may  b 
supposed  to  be  under  the  improved  operation.  Figured 
is  a  longitudinal  or  side  elevation ;  and  figure  S.  is  i 
end  view  of  the  same.     Two  longitudinal  rails,  orfra 
ings,  a,  a.y  extend  along  the  whole  length  of  the  pi 
of  goods,  and  carry  at  their  extreme  ends^  by  mear 
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brackets,  the  pulleys  b.  £.,  upon  peripheries  of  which 
sre  placed  small  pins  or  studs,  c.  c.y  at  equal  distances 
irom  each  other ;  and  these  pins,  c.  c,  take  into  corre- 
sponding holes  pierced  in  endless  straps  or  bands,  d.  d. 
Upon  the  outer  surface  of  the  straps,  near  their  inner 
edges,  are  fixed  very  fine  needle  or  tenter-points,  e,  e,^  for 
the  purpose  of  holding  the  selvages  of  the  fabric  dis- 
tended as  it  passes  through  the  apparatus.     The  longi- 
tudinal bars  or  frames,  a.  a.,  are  attached  to   several 
transrerse  framings,^^^,  which  carry  the  rack-bars  g. 
mnd  chains  h.  A.      These  racks  are  well  understood  to  he 
,fifr  the  ordinary  purpose  of  distending  or  stretching  the 
€Uk  breadthwise  in  its  wet  state.      Immediately  after  it 
Has  been  introduced,  the  framings^^;,  upon  which  the 
whole  of  the  improved  apparatus  is  carried,  are  sup- 
ported upon  central   bearings  f.  /.,  and  allowed  to  turn 
or  swivel  upon  the  centre  pins^.^.     These  framings  are 
to  be  placed  at  any  convenient  distance  apart,  through- 
out the  entire  length  of  the  machine,  which  is  supposed 
to  be  of  the  same  length  as  the  piece  of  goods,  although 
CKh  end  of  the  same  is  only  shewn  in  the  drawings 
tor  die  sake  of  convenience. 

**  Now,  supposing  boys  to  be  holding  the  end  of  a 

piece  of  muslin  or  other  fabric  at  each  selvage  or  side, 

^*A  standing  at  that  end  of  the  machine  shewn  at  the 

'^t  hand  of  the  figures  I.  and  2.,  they  first  place  the 

•^eme  ends  of  the  piece  upon  the  rails  or  stretchers  ao., 

*t>  order  to  keep  the  end  of  the  cloth  square  and  firm  ; 

^,  after  guiding  each  selvage  on  to  the  fine  points  or 

'^les  e.e,  of  the  endless  straps,  the  pressing- rollers  L  ^., 

^ich  are  covered  with  felt  or  flannel,  cause  the  needles 

^*€,  to  enter  the  selvages,  and  to  hold  the  length  of  the 

tHosiio  or  other  goods  securely.     The  attendant  then 

4row8  the  toothed  pinions  k.  k.  upon  the  driving-shaft 

^  L  into  gear  with  the  spur-*wheels  m.  m,,  which  wheels 

kre  fixed  upon  the  same  studs  or  shafts  that  carry  the 
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pulleys  b.  b, ;  and,  as  the  pinions  k.  t.  slide  upon  featb 
or  keys  formed  upon  the  driving-shaft  /.,  they  are  thro 
in  and  out  of  gear  by  any  suitable  clutch-box  attad 
to  the  driving-wheels  which  give  motion  from  the  m 
shafting.  These  pulleys  b.  6.,  as  they  revolve,  cai 
the  straps  to  travel,  and  carry  the  muslin  or  other  got 
entirely  over  the  machine,  and  extend  it  from  end 
end,  as  represented  in  figure  I.  The  pinions  1. 1.  a 
then  to  be  thrown  out  of  gear  with  the  spur-wheels  jr.  i 
and  consequently  this  operation  of  the  mechanism  ceise 
The  muslin  or  other  material  being  now  stationary,  i 
the  wet  state,  just  as  it  had  come  from  the  squeezer^  c 
other  wet  process,  and  held  in  a  slight  state  of  tensio 
in  the  machine,  the  winch  handle  n.  is  to  be  tonei 
This  winch  is  keyed  fast  upon  the  stud  that  carries  tt 
pinion  p.  in  gear  with  the  wheel  q,  fixed  upon  the  ee 
of  the  central  shaft  r.  r.,  and,  by  means  of  small  xwA 
pinions,  drives  the  racks  g.^  and,  through  the  agenqr  < 
the  chains  h.  ^.,  causes  the  rails  rz.  a^  and  with  them  tl 
straps  carrying  the  selvages  of  the  muslin,  to  be  dnv 
further  apart,  and  consequently  to  stretch  or  distend  tk 
muslin  to  the  desired  width.  The  frames  are  held  i 
this  state  by  means  of  the  ratchet-wheel  and  poll  &  J 
upon  the  winch  fu^  while  the  cloth  is  undergoing  tb 
operations  of  drying  and  finishing. 

"  We  may  now  observe  that  any  suitable  number  o 
these  machines  may  be  ranged  side  by  side,  or  oM 
above  the  other,  and  heated  by  hot  air  flues,  or  id] 
other  convenient  mode. 

"  We  now  proceed  to  describe  the  further  procefifl* 
finishing  the  goods,  for  the  purpose  of  taking  oat  tb 
rigid  stiffness  of  the  piece,  and  causing  it  to  feel  soft  H" 
pliant,  which  is  accomplished  by  bringing  other  parti ^i* 
the  mechanism  into  operation,  while  those  just  descrih^ 
are  set  at  rest ;  which  is  efiected  by  a  vibratory  app 
ratus,  causing  the  goods  to  be  stretchetl  diagonaHyb] 
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repeated  operations  of  the  vibratory  apparatus,  during 
the  process  of  drying.  It  will  be  perceived  that  the 
lever  t,  L  has  two  notches  iu  v.  formed  in  it ;  and,  when 
the  operator  lifts  the  notch  u.  from  off  the  piece  to.,  and 
places  the  iiotch  v.  on  to  the  pin  or  stud  ^.,  at  the  top  of 
ofthe  vibrating  lever  ^.,  this  part  of  the  mechanism  is 
pot  into  action.  An  upright  shaft,  2;.,  connected  with 
tbemain  driving  power,  carries  the  eccentric  1.,  which 
bjr  re?olving  vibrates  the  lever  2.  keyed  upon  the  same 
thaft,  S.,  as  the  lever  ^.  This  connection  causes  the 
ierer  y.  to  slide  the  lever  /.  t.  backwards  and  for- 
wards through  the  same  length  of  traverse  as  the 
faoieter  of  the  eccentric.  Now,  as  this  lever  U  t.  is 
ittached  to  the  framings^^  (or  it  may  be  to  the  rails 
a-o.,  if  more  convenient),  it  will  cause  these  recipro* 
ciUing  frames  to  vibrate  upon  their  centres  /.  f.,  as 
ibewD  by  red  lines  in  figure  1.,  and  to  slide  the  rails 
ki^|iuidinally,  which  will  draw  the  weft-threads  of  the 
cbdi  alternally  into  oblique  positions,  as  shewn  in 
tke  drawing,  thus  causing  the  threads  of  the  fabric  to 
be  strained  into  alternate  diagonal  positions  at  every 
rerolation  of  the  driving-shaft  z. ;  the  effect  of  which 
vill  be,  that,  by  thus  alternately  shifting  the  oblique 
directions  of  the  threads,  the  stiffening,  or  starch,  which 
filled  the  interstices,  will  become  broken  between  the 
ineshes  of  the  fabric,  and  thereby  the  desired  elasticity 
^11  be  imparted  to  the  cloth,  every  thread  being  thrown 
^>  full,  round,  and  independent  of  the  adjoining  threads, 
which  will  be  found  to  give  a  remarkable  degree  of 
brightness  to  the  cloth,  and  much  improve  the  softness  of 
^  qoality.  This  diagonal  stretching  process  being 
*^ted  until  the  cloth  has  become  entirely  dry,  the 
^tleodant  raises  the  lever  /.,  and  releases  the  notch  u. 
^om  off  the  pin  x,  on  the  vibrating  lever  3/.,  and  places 
^  notch  V.  upon  the  catch-piece  w.,  which  will  throw 
tiis  vibrating  apparatus  out  of  gear,  and  at  the  same 
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1846.        time,  by  putting  the  pinions  k,k.  into  gear  again  wit^ 
"        the  wheels  m.  tti.,  and  driving  them  the  reverse  way 
^^     will  cause  the  strap-pullies  and  straps   tQ  deliver  the 
Manonall.    finished  cloth  into  the  hands  of  the  attendants  at  the 
right-hand  end  of  the   machine,  in  the  same  maimer 
that  it  was  taken  from  them  in  commencing  the  Qipf 
ration. 

«  We  would  further  remark,  that  we  are  perfedjr 
aware  that  many  simple  contrivances  might  be  devised 
for  effecting  the  object  of  our  improvements,  viz.  giving 
vibrating  motion  to  the  selvages  of  the  cloth,  for  the 
purposes  above  stated ;  but,  as  it  is  not  practicable  to 
describe  every  possible  method  in  detail,  we  desire  it  to 
be  understood  that  any  mode  even  of  moving  one  side 
or  selvage  of  the  cloth  whilst  the  other  remains  sta- 
tionary, we  shall  consider  to  be  an  evasive  iniitatioo  of 
our  invention,  if  for  the  purpose  of  drawing  the  threads 
into  diagonal  positions  by  mechanical  means  instead  of 
manual  labour ;  for  instance,  the  goods  may  be  stretdied 
upon  ordinary  clamp-tables  (well  known  in  the  tradejb  : 
and  one  side  made  to  vibrate  or  reciprocate  backwards 
and  forwards  while  the  cloth  is  drying  thereon;  or  the 
straps  and  pins  as  described  in  the  apparatus,  and 
shewn  in  the  drawings,  instead  of  travelling  togetiief* 
may  very  easily  be  made  to  travel  independently  of 
each  other,  and  to  progress  by  alternate  advaociiif 
movements;  or,  the  whole  apparatus  may  be  oot* 
structed  of  a  cylindrical  form,  instead  of  horizontally 
as  is  represented  in  the  drawing,  and  have  either  t 
continuous  or  interrupted  rotatory  motion,  and  still  hi 
so  contrived  as  to  give  a  reciprocating  action  totbi 
selvages  of  the  cloth  distended  thereon.  But  any  d 
these,  or  similar  modifications  of  the  apparatus  aboif 
particularly  set  out,  would  be  merely  mechanical  cvi- 
atiofis  of  the  proposed  improvements  in  stretcbiogi 
drying,  and  finishing  woven  fabrics." 
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It  appeared  from  the  plaintiffs'  evidence,  that  the  only 
novelty  in  the  invention  consisted  in  the  mechanism  by 
irhich  the  vibrating  motion  was  imparted  to  the  cloth 
while  in  the  course  of  drying;  that  this  was  an   im- 
provement of  considerable  value ;  and  that  the  defendant 
had  adopted  it,  slightly  varying  its  afiplication. 

The  indentures  of  the  1st  of  May^  1835,  and  21st  of 
April  J  184fO,  were  then  put  in.  The  former  was  an  in- 
denture between  Bridson  of  the  first  part,  the  plaintiffs 
below  and  Hick  of  the  second  part,  and  two  classes  of 
creditors  of  Bridson^  each  consisting  of  a  greater  number 
of  persons  than  twelve,  of  the  third  and  fourth  parts. 
.  By  this  deed,  Bridson  assigned  to  the  plaintiffs  below 
and  Hick  all  his  estate  and  effects  (including  the  patent 
right),  in  trust  for  the  benefit  of  his  creditors;  and  it 
was  therein  provided  that  the  business  should  be  carried 
on  by,  or  under  the  inspection  of,  the  trustees,  until  the 
liquidation  of  BridsotCs  debts,  the  profits  to  be  divided 
Titably  amongst  the  creditors,  until  their  several  de- 
nanda  should  be  fully  satisfied,  with  interest  thereon  at 
4/.  per  cent ;  and  the  creditors  covenanted  to  indemnify 
the  trustees  against  any  loss  that  might  be  incurred. 

The  plaintifl^'  case  being  closed,  the  defendant  called 
numerous  witnesses  to  prove  that  the  invention  was  not, 
•t  the  date  of  the  letters-patent,  a  new  invention  :  and 
it  was  insisted  on  his  behalf  that  the  lord  chief  justice 
<Kight  to  direct  the  jury,  that  the  invention  claimed  was 
Dot  for  the  movable  and  vibratory  motion  only ;  that,  if 
the  invention  claimed  was  for  the  movable  frame  and 
vibratory  motion  only,  the  title  of  the  patent  was  not 
*opported ;  that  the  specification  was  bad,  for  not  dis- 
^goishing,  upon  the  face  of  it,  either  alone  or  taken 

• 

^  connection  with  the  drawings,  what  was  new  from 
^bat  was  old;  and  also  that  the  deeds  of  May^  1835, 
^  Aprilj  1840,  vested  the  letters-patent  in  trust  for 
^re  than  twelve  persons,  as  partners,  within  the  mean- 
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ing  of  the  proviso  of  the  letters-patent.  But  the  lo 
chief  justice  refused  so  to  direct  the  jury;  and  *^thei 
upon  summed  up  and  directed  the  jury  without  diro 
ing  them  that  the  invention  claimed  was  not  for  t' 
movable  frame  and  vibratory  motion  only,  —  and  wi| 
out  directing  the  jury,  that,  if  the  invention  claimed  vi 
for  the  movable  frame  and  vibratory  motion  only,  tl 
title  of  the  patent  was  not  supported,  —  and  withoi 
directing  the  jury  that  the  specification  was  bad,  as  do 
distinguishing  upon  the  face  of  it,  either  alone  or  tibi 
in  connection  with  the  drawing,  what  was  new  (na 
what  was  old,  —  and  without  directing  the  jury  thai 
the  deeds  of  May^  18S5,  and  of  Aprils  1840,  vested  die 
letters-patent  in  trust  for  more  than  twelve  penonii 
as  partners,  within  the  meaning  of  the  proviso  of  tiie 
letters-patents" 

^*  Whereupon  the  counsel  for  the  defendant  did  tbtt 
and  there  except  to  the  aforesaid  summing  up  and  (t 
rection  of  the  lord  chief  justice,  and  contend  against  tk 
same,  and  insist — first  that  the  said  lord  chief  justioe 
ought  to  have  directed  the  jury  that  the  ioveotioB 
claimed  is  not  for  the  movable  frame  and  vibratory 
motion  only — secondly,  that,  &c.  &&-  And  the  coooiel 
for  the  defendant  then  and  there  prayed  the  said  kxd 
chief  justice  to  give  his  opinion  and  direction  to  the  joiy 
accordingly.  But  the  counsel  for  the  plaintiffs  did  con- 
tend the  contrary ;  and  the  said  lord  chief  justice  M 
refuse  to  direct  the  jury  as  aforesaid.'*  The  jury  found 
for  the  plaintiffs  upon  all  the  issues. 

A  writ  of  error  having  been  brought,  the  exceptiooi 
now  came  on  for  argument  before  Parke,  B.,  PdHt 
son,  J.,  Williams,  J.,  Rolfe,  B.,  Wighiman,  J.,  tnd 
Piatt,  B. 


Webster,  for  the  plaintiff  in  error.     The  constractkx 
of  the  specification  is  for  the  court:  Neilson  Vt  Bof 
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i)  If,  as  the  lord  chief  justice  thought,  in  this 
lie  substance  of  the  invention  was  the  movable 
and  vibratory  motion  only,  the  title  of  the  speci- 
i  is  insufficient.  And,  the  direction  having  been 
Imt  the  jury  may  have  been  misled,  the  exceptions 
e  allowed :  HousehiU  Company  v.  NeiUon.  {b)  Mere 
lity  of  title  does  not  vitiate  a  patent :  but  here 
%  false  suggestion;  the  title  being,  for  ^^  improve- 
in  machinery  or  apparatus  for  stretching,  drying, 
liabing  woven  fabrics."  In  Morgan  v.  Seaward  (c\ 
held,  that,  if  a  patent  be  taken  out  for  several 
ODS,  which  are  claimed  as  improvements^  and  the 
id  that  one  of  them  is  not  an  improvement,  the 
is  altogether  void.  Parke^  B.,  in  giving  the 
ent  of  the  court,  there  says :  ^^  Upon  the  autho- 
we  feel  bound  to  hold  that  the  patent  is  void, 
be  ground  of  fraud  on  the  crown,  without  enter* 
to  the  question  whether  the  utility  of  each  and 
part  of  the  invention  is  essential  to  a  patent, 
such  utility  is  not  suggested  in  the  patent  itself 
ground  of  the  grant.  That  a  false  suggestion  of 
intee  avoids  an  ordinary  grant  of  lands  or  tene- 
from  the  crown,  is  a  maxim  of  the  common  law : 
ich  a  grant  is  void,  not  against  the  crown  merely, 
I  a  suit  against  a  third  person  {d) :  Travell  v.  Car^ 
t)\  Alcock\.  Cooke,  (g)  It  is  on  the  same  prin- 
that  a  patent  for  two  or  more  inventions,  when 
( not  new,  is  void  altogether ;  as  was  held  in  Hill 
^ompson  (A),  and  Brunton  v.  Hawkes  (i) ;  for,  al- 


^M.8^W.%06.,\  Web- 

*.  C.  870. 

1  Wdtsiets  P.  C.  711, 

%M.S^W.  544. 
And   see   The  Earl  of 
cue,  H.  21  E.  3,  fo.  47, 
;  FUm.  Abr.  tit.  Travers, 


pi.  41. ;  4  3f .  <^  G.  1030.  ii.  (a) 
and  (6). 

(e)  3  Lev.  135. 

(jf)  5  Bingh.  340.,  2  M.  ^ 
P.  625. 

(h)  2  J.  B.  Moore,  424., 
8  TaunU  375,  3  Meriv.  622. 

(i)  4,B.^  Aid.  541. 
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though  the   statute   invalidates  a   patent  for  want 

novelty,  and  consequently,  by  force  of  the  statote* 

patent  would  be  void,  as  far  as  related  to  that  wb 

was  old,  yet  the  principle  on  which  the  patent  has  b 

held  to  be  void  altogether,  is,  that  the  consideration 

the  grant  is  novelty  of  all,  and,  the  consideration  C 

ing,  or,  in  other  words,  the  crown  being  deceived  in 

grant,  the  patent  is  void,  and  no  action  maintainti 

upon  it."     In  Bnmton  v.  Hawkes^  Bayleyy  J.,  saysftf 

*^  If  a  patent  is  taken  out  for  many  different  things^  ti 

entu*e  discovery  of  all  those  things  is  the  consideratio 

upon  which  the  King  is  induced  to  make  the  gnn 

That  consideration  is  entire,  and,  if  it  fails  in  any  part, 

fails  in  toto.    Upon  an  application  for  a  patent,  alttioiig 

the  thing  may  be  new  in  every  particular,  it  is  in  the  jiid( 

ment  of  the  crown  whether  it  will  or  will  not,  as  matti 

of  favour,  make  the  grant  to  the  person  who  has  mac 

the  discovery.     And,  when  an  application  is  made  for 

patent  for  three  different  things,  it  may  be  considen 

by  the  persons  who  are  to  advise  the  crown  as  to  tl 

propriety  of  the  grant,  that  the  discovery  as  to  the  tbn 

things  together  may  form  the  proper  subject  of  a  paten 

although  each  per  se  would  not  induce  them  to  recoil 

mend  the  grant."     The  same  principle  is  established 

The  King  y.  Wheeler  (b),  and   The   King  v.Mdadf.i 

The   point   was   much   considered  in  Sturz  y,  De  1 

Rue  (rf),  where  Lord  Lyndhurst,  C,  says  :    **  The  d 

scription  in  the  patent  must  unquestionably  give  son 

idea,  and,  so  far  as  it  goes,  a  true  idea,  of  the  allege 

invention,  though  the  specification  may  be  brought  i 

aid  to  explain  it."     Here,  the  title  gives  no  idea  wbt' 

ever  of  the  alleged  invention,  if  it  consist  in  the  vibrator] 

motion  only.     Then,  the  specification  is  bad,  for  nol 

sufficiently  distinguishing   between  what    was  old  aiM 


(a)  4  B,  &  Aid.  552. 
lb)  QB.^  Aid.  345. 


(c)  2  Stark,  N.  P.  C  249 

(d)  5  Ru$9.  322. 


lOVIOTORI^  sii 

irbat  naw.     In  Carpenter  v.  Smith  {a)^  Lord  Abinger       1846. 
ttijrs:  *«It  is  required,  as  a  condition  of  every  patent,        ■ 
tbat  the  patentee  shall  set  forth  in  his  specification  a     M'Alpinb 
true  account  and  description  of  his  patent  or  invention  ;    Mangnall. 
and  it  is  necessary  in  that  specification  that  he  should 
state  what  bis  invention  is,  what  he  claims  to  be  new, 
and  what  he  admits  to  be  old ;  for,  if  the  specification 
states  simply  the  whole  machinery  which  he  uses,  and 
which  he  wishes  to  introduce  into  use,  and  claims  the 
whole  of  that  as  new,  and  does  not  state  that  he  claims 
either  any  particular  part,  or  the  combination  of  the 
wbole,  as  new,  his  patent  must  be  taken  to  be  a  patent 
for  the  whole,  and  for  each  particular  part,  and  his 
patent  will  be  void,  if  any  particular  part  turns  out  to 
be  old,  or  the  combination  itself  not  new/'     So,  in  Mac- 
farhne  v.  Price  (i),  it  was  held,  that,  in  the  specification 
of  a  patent  for  an  impraoed  instrument,  it  is  essential  to 
point  out  precisely  what  is  new  and  what  is  old,  and  it  • 
is  not  sufiicient  to  give  a  general  description  of  the  con- 
stmcdon  of  the  instrument,  without  making  such  dis* 
tinction,  although  a  plate  is  annexed,  containing  a  de- 
^ed  and  separate  representation  of  the  parts  in  which 
tbe  improvement   consists.      And    Lord  Ellenborough 
said:   ^*The  patentee,  in  his  specification,  ought  to  in- 
ionn  the  person  who  consults  it,  what  is  new  and  what 
^  old.    He  should  say,  my  improvement  consists  in 
thb  — describing  it  by  words,  if  he  can,  or,  if  not,  by 
y^ference  to  figures.     But,  here,  the  improvement  is 
neither  described  in  words  nor  by  figures ;  and  it  would 
oot  be  in  the  wit  of  man,  unless  he  were  previously 
^oaioted  with  the  construction  of  the  instrument,  to 
soy  what  was  new  and  what  was  old.     The  specification 
^ateSi  that  the  improved  instrument  is  made  in  manner 
/bllowing:  this  is  not  true;  since  the  description  com- 

{a)  1  reftfter,  P.  C.  5S0.      '    (6)  1  Stark.  N.  P.  C.  199. 
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1 846.       prises  that  which  is  old,  as  well  as  that  whidi  is  new.  TheSi 

'       it  is  said,  that  the  patentee  may  put  in  aid  the  figuresi 

M'Alpinb     jjyj  j^Q^  ^jj  j^  {jg  collected  from  the  whole  of  these  in 

Mangnall.    what  the  improvement  consists  ?    A  person  ought  to  be 
warned  by  the  specification  against  the  use  of  the  par- 
ticular invention ;  but  it  would  exceed  the  viit  of  man  to 
discover  from  what  he  is  warned  in  a  case  like  this.^ 
Here,  the  evidence  shews,  that,  to  a  certain  point,  th»i 
machinery  was  confessedly  old :  and  the  wit  of  the  wi% 
nesses  was  severely  taxed,  to  state  where  the  novelty 
commenced ;  no  two  of  them  precisely  agreeing  iii  tlv 
construction  they  put  upon  the  specification.    In  tbe 
recent  case  of  The  Queen  v.  Nickels  {a)^  Ijord  Denmn 
adopted  the  view  taken  by  Lord  EUenborough  in  Mae* 
farlane  v.  Price.     In  BaoiU  v.  Moore  (ft),  it  was  hdd, 
that,  where  a  person  obtains  a  patent  for  a  machioe 
consisting  of  an  entirely  new  combination  of  parts,  though 
all  the  parts  may  have  been  used  separately  in  fonner 
machines,  the  specification  is  correct  in  setting  out  die 
whole  as  the  invention  of  the  patentee:  but  that,  ift 
combination  of  a  certain  number  of  those  parts  has  pre* 
viously  existed,  up  to  a  certain  point,  in  former  macbiDOf 
the  patentee  merely  adding  other  combinations,  the  spe^ 
cification  should  only  state  such  improvements,  thou^ 
the  effect  produced  be  difierent  throughout.    That  b  pre- 
cisely this  case.     Again,  in  HiU  v.  Thompson  (c),  IM* 
lasy  C.  J.,  said:    ^^This,  like  any  other  patent,  molt 
undoubtedly  stand  on  the  ground  of  improvement  or 
discovery.  If  of  improvement,  it  must  stand  on  the  groood 
of  improvement  invented;  if  of  discovery,  it  mnststtnd 
on  the  ground  of  the  discovery  of  something  altogether 
new :  and  the  patent  must  distinguish^  and  adapt  Hsiff 
accordingly^    If  the  patent  be  taken  out  for  disooreiji 

(a)  Hindmarch  on  Patend,  (c)  8  Taunt.  375.,  2  J.  A 

186.  Moore,  424. 

(6)  2  Marsh.  211. 
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w^kn  the  aUq[ied  diseoTery  is  merely  an  addition  or  im- 
prorement,  it  is  scarcely  necessary  to  observe  that  it 
will  be  altogether  void/'  The  last  ground  of  exception 
is,  that  the  lord  chief  justice  ought  to  have  directed  the 
JD7  that  inasmuch  as  the  deeds  of  the  1st  of  Mzy,  1835^ 
md  the  21st  of  Aprils  1840,  vested  the  letters-patent  in 
trust  for  more  than  twelve  persons  as  partners,  within  the 
meaning  of  the  proviso,  the  patent  was  rendered  void. 
Bjr  the  first  deed,  all  the  creditors  parties  thereto  became 
pirtners  in  the  trade  carried  on  by  Bridson^  sharing  the 
profits,  and  covenanting  to  contribute  to  losses ;  and  it 
ippears  that  the  consideration  for  the  assignment  of 
Latkanfs  share  of  the  patent,  was  money  vested  in  the 
trustees  nnder  that  deed. 
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Sir  T.  Wilde,  Seijt.  (with  whom  were  Crompton  and 
iftkifofi),  for  the  defendants  in  error.  The  bill  of  ex- 
ceptions does  not,  as  it  ought  to  do,  shew  how  the  lord 
dnef  justice  did  direct  the  jury ;  it  merely  states  that  he 
declined  to  direct  them  in  a  particular  way.  But,  as- 
nmmg  that  the  exceptions  are  sufficiently  formal,  there 
it  no  ground  whatever  for  either  of  them.  With  re- 
fect to  the  deed  of  May^  1835,  there  clearly  is  nothing 
dierein  to  vitiate  or  in  any  way  affect  this  patent.  Tlie 
qnesdon  is,  whether,  where  the  effects  of  a  trader  are 
asrigned  for  the  benefit  of  his  creditors,  the  trade  to  be 
cirried  on  under  the  inspection  of  trustees,  and  the  pro- 
fits ^plied  in  liquidation  of  the  debts,  the  creditors  he^ 
^aut  partners  within  the  meaning  of  the  proviso  in  the 
klters^patent  ?  The  whole  scope  and  object  of  the  deed 
*IS|  to  provide  a  fund  for  the  payment  of  the  debts  by 
instalments.  The  covenant  for  indemnifying  the  trus- 
tees, does  not  constitute  such  a  mutual  participation  of 
hises  as  to  make  them  partners.  The  parties  to  this 
deed  are  no  mote  partners  in  the  concern,  than  the  cre- 
d!iu>rs  under  a  banklruptcy  are.     \Parkei  B.     At  the 
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MaNGNALIm 


most,  the  creditors  can  have  only  a  mortgage  upon 
profits  of  the  trade  to  the  amount  of  thdr  respect! 
debts.     The  general  body  of  creditors  would  not 
responsible  to  persons  furnishing  goods  to  the  concerr^^  <| 
Clearly  not     They  are  not  carrying  on  the  busin^^^^ 
for  gain,  but  merely  as  a  mode  of  obtaining  payment   o/ 
their  debts. 


Parke,  B.  If  we  were  called  upon  to  decide  thi3 
point,  we  are  all  agreed  that  we  should  have  no  hesitation 
in  saying  that  there  is  no  assignment  of  the  benefit  of 
the  patent  to,  or  in  trust  for,  more  than  twelve  persons^ 
OS  partners  within  the  terms  of  the  proviso  in  question* 
But  the  form  of  the  exception,  we  think,  precludes  n^ 
from  entertaining  it. 

Sir  7!  mide,  Seijt.    It  may  be  conceded  that  tht 
court  is  to  construe  the  specification.   But,  in  all  cases  oi 
mechanical  invention,  there  will  be  much  that  must  be  thi 
subject  of  evidence.     The  exception  here,  is,  that  th^^ 
lord  chief  justice  declined  to  adopt  a  form  of  directio^^ 
suggested  to  him  by  the  defendant's  counsel,  quite  iDd^-— 
pendent  of  the  evidence.    All  that  the  law  requires  in  ^ 
specification  is,  a  hon&Jide  description  of  the  alleged  ii^*-* 
vention,  that  may  be  intelligible  to  persons  having  reasoKS— 
able  skill  and  knowledge  of  the  subject.     \Parle^  0» 
The  language  of  the  specification  must  be  read  in  a  spirit 
of  candour,  and  not  with  a  predetermination  to  find  fault 
with  it.]     It  is  impossible  to  read  this  specification  in 
that  spirit,  without  coming  to  the  conclusion  to  which  </l 
the  plaintiff's  witnesses,  scientific  as  well  as  practkilf 
came,  viz,  that  the  claim  of  the  patentees  was  finr  tk 
diagonal  or  vibratory  motion  only. 


• « 


/fVi^/^;*,  in  reply.  A  refusal  on  the  part  of  a  judge  to    l*^ 
direct  in  a  way  in  which  he  is  bound  in  point  of  law  to    \^ 
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directi  is  a  misdirection.  [Parke^  B.  That  which  you 
complain  of  here  is  a  non-direction,  which  clearly  can- 
not be  made  the  subject  of  a  bill  of  exceptions.*  You  do 
not  tell  us  what  the  chief  justice  told  the  jury.]  The 
vhole  bill  of  exceptions  would  be  insensible,  unless  the 
the  direction  was  that  the  vibratory  motion  was  the  only 
iofention  claimed.  That  clearly  was  wrong:  for,  the 
specification  throughout  professes  to  claim  in  respect  of 
improvements  in  machinery  or  apparatus  for  three  several 
oljects,  the  stretching,  the  drying,  and  the  finishing  of 
woven  fabrics.  \Parke,  B.  The  real  question  is, 
whether  the  specification  claims  the  whole  combined 
oadiinery,  or  only  that  part  of  it  which  the  defendant 
bdow  infringed.  The  addition  of  the  vibratory  motion 
migbt  be  the  subject  of  a  patent :  and  you  have  not  ex- 
cepted|  on  the  ground  that  the  claim  for  the  vibratory 
motion  by  any  means,  is  too  general.]  The  second  ex« 
edition  oovers  that. 


1846. 
M'Alpimb 

V. 
MA>fOKAt«U 


Parle^  B.  We  all  are  of  opinion  that  the  form  in 
which  the  exceptions  in  this  case  are  taken,  precludes  us 
fiom  giving  judgment  for  the  plaintiff  in  error,  even  if  we 
tboold  think  the  argument  urged  on  his  behalf  well 
fbanded.  It  is  misdirection,  and  not  non-direction,  that 
is  the  proper  subject  of  a  bill  of  exceptions.  We  think, 
however,  that,  if  the  exceptions  had  been  strictly  formal, 
they  would  not  have  availed :  for,  it  seems  to  us  that 
Ae  specification  does  not  claim  the  whole  machine, 
hot  only  that  part  of  it  which  relates  to  the  vibratory 
modoo.  The  patentees  begin  by  describing  their  im- 
provements to  consist  in  a  novel  arrangement  of  niecha- 
Diim  for  the  purpose  of  stretching,  drying,  and  finishing 
woven  fabrics.  They  afterwards  go  on  to  explain 
their  mode  of  conducting  the  operation,  evidently  re- 
fariog  to  some  known  mode  of  stretching  and  drying 
doth :  andi  towards  the  closey  they  remark  that  they  are 
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awar^  that  many  simple  contrivances  might  be  dsYU 
for  effecting  the  object  of  their  improvements,  viz.  gixH 
vibraicry  motion  to  the  selvages  of  the  clothe  for  the  pi 
poses  above  stated :  but,  they  go  on  to  say  ''as  it  is  i 
practicable  to  describe  every  possible  method  in  deti 
we  desire  it  to  be  understood  that  any  mode  even 
moving  one  side  or  selvage  of  the  cloth  whilst  the  otk 
remains  stationary,  we  shall  consider  to  be  an  evaa^ 
imitation  of  our  invention,  if  for  the  purpose  of  draw! 
the  threads  into  diagonal  positions  by  mechanical  mem 
instead  of  manual  labour."  The  beginning  and  the  es 
of  the  specification,  it  is  true,  rather  bear  the  aqwctc 
claiming  the  machinery  for  the  whole  process.  Buty  Iski^i 
the  specification  altogether,  and  giving  its  words  t  fti 
and  reasonable  interpretation,  it  seems  to  be  obvious  tin 
the  patentees  only  claim  as  their  invention  those  in 
provements  on  the  old  machine  that  give  the  yibnitiD| 
motion  to  the  fabric  while  in  the  course  of  drying.  Sod 
being  our  opinion,  an  application  for  leave  to  amend  th 
bill  of  exceptions  would  not  avail. 

Judgment  for  the  defendantj 
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IN  THE  HOUSE  OF  LORDS. 
Brandao  v.  Babnett  and  Others. 

August  28. 
T^ROVER,  for  exchequer  bills.     Pleas  —  first,   not  The  general 

•^   guilty  —  secondly,  that  the  plaintiff  was  not  law-  ^^^°  ®^  ^"^- 
#11  J     r   1  •  1  •  .  .      /,      6™  0^  secu- 

wUy  possessed  of  the  said  instruments  or  securities  for  rities  of  their 

the  payment  of  money  in  the  declaration  mentioned,  or  customers  de- 
my or  either  of  them,  in  manner  and  form  as  in  the  JJf"    .  ^** 
^\       ,  ttiem,  18  part 

declaration  alleged  —  thirdly,  a  special  plea,  in  which  of  thelaw- 

the  defendants,  as  bankers,  set  up  a  claim,  by  way  of  lien,  "^^fchant, 
...  ,  t  .11    .  .  ,      and  to  be 

to  retain  the  exchequer  bills  m  question  to  secure  the  taken  judicial 

Uaoce  due  to  them  from  one  Edward  Burtij  trading  notice  of  as 

under  the  firm  of  James  Burn  &  Co.,  who  held  them  as  "^^!?' ,      , , 

^  A.  bought 

the  agent  of  the  plaintiff.  on  account  of 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  -^j  ^^^  ^^^ 
GuUdhaU    after    Trinity  term,    1840,  a    verdict   was  certain  ex^' 

chequer  bills^ 
which  A.  de- 
ponted  in  a  box  that  he  kept  at  his  bankers*^  himself  retaining  the  key.  VVhenever 
it  became  necessary  to  receive  the  interest  on  the  exchequer  bills  and  to  exchange 
Aem  for  new  ones^  A>  was  in  the  habit  of  taking  them  out  of  the  box  and  giving 
t^  to  the  bankers  for  that  purpose  (snch  being  the  usual  course  of  business)  ; 
vldch  being  accomplished,  the  new  exchequer  biUs  were^  as  soon  as  conveniently 
iBight  be,  handed  over  to  and  locked  up  by'^.  in  the  box,  the  amount  of  interest 
>>ttived  by  the  bankers  being  passed  to  the  credit  of  A.'s  account.  The  exchequer 
Ub  themielTes  were  never  entered  to  A,*s  account,  nor  had  the  bankers  any  notice 
^  knowledge  that  they  were  not  the  property  of  A.  himself. 

On  the  1  St  cf  December ,  1 836,  A»  took  the  exchequer  bills  out  of  the  box,  and  e/e- 
^^md  tkim  to  the  bankers,  fir  the  purpose  of  receiving  the  interest  and  exchanging 
^emfir  new  ones.  The  bills  were  accordingly  exchanged ;  but  the  new  bills  (A, 
wg  absent  from  business  on  account  of  illness)  remained  in  the  possession  of 
Ae  bankers  down  to  the  time  of  A.'s  failure,  on  the  2drd  of  January,  1837,  his 
^teoiiDt  in  the  mean  time  having  been  considerably  overdrawn  :  — 

Held,  in  an  action  at  the  suit  of  B„  the  true  owner  (reversing  the  judgment 
^  the  Exchequer  Chamber),  that  the  bankers  had  no  lien  upon  these  exchequer 
^^  for  the  general  balance  due  to  them  from  A,,  although  such  securities  are 
^'tiuleraUe  by  delivery  ;  the  circunutances  under  which  they  came  to  their  hands 
"^  inconaistent  with  the  existence  of  a  general  lien. 
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1846*  found  for  the  plaintiff,  subject  to  a  special  case,  with 
liberty  to  either  party  to  turn  it  into  a  special  verdure* 
The  case  was  argued  in  the  court  of  Common  Pleas  ikb 
Michaelmas  term,  1840,  and  judgment  was  given  thereaKm 
for  the  plaintiff,  (a)  The  special  case  was  aftennrAtf 
turned  into  a  special  verdict,  which  was  in  sabsttnc^ 
as  follows :  — 

The  plaintiff  is  a  Portuguese  merchant,  who  op  to 
the  year  1834  resided  at  Rio  de  Janeiro^  but  who  in 
that  year  returned  to  Portugal^  and  has  since  resided  at 
Lisbon  and  other  towns  in  that  country. 

Edward  Bum^  for  many  years  before  and  down  to  his 
bankruptcy  hereinafter  mentioned,  resided  in  London^ 
and  carried  on  business  as  a  merchant,  under  the  firm 
of  James  Bum  &  Co.  He  was  the  correspondent  of 
the  plaintiff,  who  from  time  to  time  remitted  bills  of 
exchange  and  money  to  him,  and  employed  him  npoo 
commission  to  invest  the  proceeds  in  exchequer  bilk 
Bum  was  also  employed  by  other  correspondents  to 
purchase  exchequer  bills  for  thenu 

The  defendants  are  bankers  in  London^  in  co-partno^ 
BurnB  bank-  ship,  and  acted  as  such  for  Bum  for  many  years  before 

and  since  the  year  1 833,  who  kept  cash  and  an  aocoont 
with  them  under  the  style  or  firm  oi  James  Bum  &  Ca 

The  action  is  brought  to  recover  twenty-one  ex- 
chequer bills,  amounting  in  value  to  10,10021,  and  interest 
These  exchequer  bills  were  received  by  the  defendants 
in  exchange  for  the  same  number  of  exchequer  bilbi 
which  had  been  purchased  by  Bum  for  the  plaintiff  in 
manner  above  mentioned,  and  which  came  into  the  pot- 
session  of  the  defendants  as  hereinafter  stated ;  and  tbe 
defendants  claimed  a  right  to  hold  the  exchequer  bills 
in  question  in  respect  of  a  debt  due  from ^tcm  to  tbeffl^ 
hereinafter  particularly  mentioned. 


Defendants 


era. 


(a)  ^^Brandaoy.BaTwUi\M.SiQ,9(X^^ft8oUt^N.B,^ 
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The  government  pay  the  interest  upon  exchequer  1846. 
nDs  at  certain  periods  announced  to  the  public  by  ad-  — — 
rertisement;  and»  when  such  interest  is  paid,  the  ex-  Bbakdao 
^aer  bills  in  respect  of  which  it  is  paid  are  delivered  Babnbtt. 
^  and,  unless  their  amount  be  applied  for  in  money,  Course  as  to 
Qcw  exchequer  bills  are  issued  to  the  holder  in  ex-  ?*iL"*^*'^j 
*OBDge  for  them.  exchange  of 

JSkm  received*  the  interest  payable  upon  the  ex-  ^xchequer 
ibeqaer  bills,  and  exchanged  the  old  exchequer  bills 
Mr  new  ones,  when  necessary,  having  orders  in  that  be- 
alf  so  to  do  from  the  above-named  plaintiK     The  de-*  Defendante 

sndants  never  received  any  information  from  Bum.  of  not  informed 

•^  -  of  the  deal- 

nj  transaction  between  him  and  the.plaintifi.     Btirrif  ings  between 

rom  time  to  time,  from  Maj/f  1832,  and  subsequently,  the  plaintiff 
eoeived  from  the  plaintiff,  then  abroad,  as  agent  for  *"      ^"^' 
am  (the  plaintiff),  orders  to  purchase  exchequer  bills 
vith  the  moneys  of  the  plaintiff  in  the  hands  of  Bttrn. 
Bkhi,  on  occasion  of  purchasing  exchequer  bills  for  the 
plimitiff,  communicated  that  fact  to  him. 

In  the  course  of  the  correspondence,  in  a  letter  from  Correspond- ' 
tlie  plaintiff  to  Bum,  dated  the  1 2th  of  Jpril^  1834,  ence  between 
written  from  Bio  de  Janeiro^  at  the  time  when  the  plain-  g^d  5iim. 
tiff  was  about  to  quit  that  place  for  Lisbon^  and  received 
by  Ami,  there  is  contained  as  follows :  —  ^^  I  hope  you 
will  inform  my  attorney  (meaning  his  brother,  whom  he 
W  iqppointed  his  attorney  at  Rio  de  Janeiro)  of  the 
Mies  of  the  bankers  in  whose  house  the  exchequer 
Ml  on  my  account  have  been  deposited.''  To  which 
Ao«|  by  a  letter  dated  the  2nd  of  Julj/y  addressed  and 
lOittQand  received  by  the  plaintiff,  replied  as  follows : 
r*^AU  the  exchequer  bills  which  we  have  bought  by 
your  cnrder  and  for  your  account,  you  judge  right,  are 
flippiited  for  greater  security  in  the  hands  of  our 
l^vdWi  as  we  advised  you;  They  are  entirely  at  our 
^f^%  which  Is  necessary  for  the  purpose  of  exchanging 
f^W^br  others  every  time  it  is  advertised  to  the  public 
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that  the  interest  is  to  be  paid,  which  payroeot  cannot  be 
received  without  delivering  ap  the  bills  upon  which  the 
interest  is  due,  when  you  receive  other,  bilk  fi>r  the 
same  amount ;  for  which  reason,  it  cannot  be  of  aiijt 
service  to  you  knowing  the  names  of  our  bankers."  The 
name  of  Bum's  bankers  never  was  communicated  to  the 
plaintiff. 

Between  May^  18S2,  and  December^  1836,  BtaHfm 
pursuance  of  express  orders  to  that  effect  given  to  JSm 
by  the  plaintiff,  with  funds  supplied  by  the  plaintifl^  lad 
obtained  by  payment  of  the  interest  on  exchequer  bilky 
purchased,  by  the  order  of  the  plaintiff,  in  manner  aboit 
mentioned,  exchequer  bills  to  the  amount  of  80^4(X)lti 
The  exchequer  bills  were  purchased  by  Bum  tbroagh 
a  broker,  the  broker  dealing  with  Bum  as  a  principal; 
and  not  knowing  on  whose  account  they  were  bought 

The  special  verdict  then  set  out  the  form  of  thi 
bought  notes,  and  the  particulars  of  all  the  excheqoer 
bills  so  purchased  by  Bum  on  account  of  the  plaintiff.  . 

The  defendants  were  Bump's  bankers ;  and  Bum  kept 
several  tin  boxes  at  the  banking-house  of  the  defarf^ 
ants,  in  which  he  deposited  the  securities  whidi  be  bid 
purchased  for  his  different  correspondents,  and  amoig 
those  boxes  was  one  in  which  he  deposed  the  excht* 
quer  bills  purchased  for  the  plaintiff.  Bum  kepi  At  kg 
qf  those  boxesj  and   no  other  securities,  except  sone 

exchequer  bills,  were  kept  in  the  box  in  which  they 
were  kept. 

//  is  the  custom  qf  bankers^  in  the  course  of  their  trek 
as  suchj  to  receive  the  interest  upon  exchequer  biBsfit 
their  customers^  and  to  exchange  the  exchequer  billtwkB 
such  interest  is  paid^  Bum  had,  on  various  oocasioBi 
prior  to  December^  18S6,  requested  the  defendants  M 
receive  the  interest  upon  the  exchequer  bills  iN>  pii^ 
chased  as  aforesaid,  and  also  to  receive  the  new  exdit' 
quer  bills  issued  in  exchange  for  the  farmer.     Upoi 
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ftoth  Donsibiif,*  Bi&n  went  to  tbe  banking-house  with        i846« 
tbe  hey  of  the  tin  box^  took  out  of  the  box  such  of  the        — ^ 
exoheqner  bills  as  were  wanted  for  that  purpose,  and      Branbao 
delivered  them  to  the  defendants,  requesting  them  to     Barnbtt 
receive  the  interest  and  to  exchange  the  exchequer 
[     bills;    Bum  generally  received  from  the  defendants  the 
new  ezdiequer  bills  within  a  week  or  a  fortnight  after 
tb^  were  so  exchanged ;  having  on  one  occasion  only 
left  them  in  their  hands  for  a  considerable  time:  but 
Bvnwas  not  particular  as  to  the  time.     Bum  then 
deposited  the  new  exchequer  bills  in  the  said  tin  box. 

Tbe  defendants  gave  credit  to  Bum,  in  his  account  interest  cre- 
ii&  them,  lor  the  interest  received  by  them  on  the  ^^^  to 
exchequer  bills,  and  such  interest  formed  part  of  the  ^^q^"  ^^' 
CMh  balance  to  Bumfs  credit  with  the  bankers. 

On  one  occasion  before  December,  1886  (but  at  what 
prticolar  time  cannot  he  ascertained),  Bum  delivered  a 
mmber  of  exchequer  bills  to  the  defendants  for  the 
purpose  of  receiving  interest  and  exchanging  the  bills, 
■  nsoal,  but  did  not  ask  the  defendants  for  the  ex- 
chuiged  bills  for  one  or  two  months ;  but  afterwards, 
hsnog  occasion  for  part  of  such  bills,  applied  for  them. 
Slid  the  defendants  said  they  had  rather  Bum^  would 
ld»  the  whde  of  them,  which  Bum  accordingly  did, 
Slid  lodced  them  up. 

h  November  J  1836,  Bum  held  exchequer  bills,  so 
ai  sforesaid  purchased  with  the  money  of  the  plaintiff, 
to  die  amount  of  30,400iL,  and  which  were  locked  up  in 
dtt  tin  box  at  the  defendants',  along  with  two  others 
beloi^;ing  to  another  correspondent  of  Bum  named 
Mnu;  and,  in  pursuance  of  an  order  from  the  plaintiff, 
Ara,  in  his  own  name  as  principal,  sold  part  of  those 
Cidieqoer  bills,  dirough  a  broker  who  knew  him  only 
k  the  transaction,  to  the  amount  of  10,800/.  The 
pneeeds  of  the  exchequer  bills,  when  solc^  were  paid 
bj  the  broker  to  Bum^  in  cheques  payable  to  Bum^  who 
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paid  them  to  the  defendants,  as  his  bankers 
account,  as  his  own  money ;  and  they  formed 
his  cash  balance  to  his  credit  with  the  defendai 
Bum^  in  pursuance  of  an  order  from  the  pbu 
niitted  the  amount  of  the  proceeds  by  bills  to  tbe 
of  the  plaintiff  in  Lisbon.  By  the  execution  of  tl 
order,  the  amount  of  exchequer  bills  so  as  i 
purchased  with  the  plaintiff's  funds,  was  red 
]9>600/.  Of  these  exchequer  bills,  95001.  n 
livered  by  Burn  to  QffUy  &  Co. ;  and  there  w< 
left  in  BunCs  hands  exchequer  bills,  so  purd 
aforesaid  with  the  money  of  the  plaintiff,  to  the 
10|100/.,  and  the  renewals  of  which  are  the.  ex 
bills  sought  to  be  recovered  in  this  action. 

In  December^  1836,  an  advertisement  appea 
nouncing  that  the  interest  would  be  paid  upon  i 
class  of  exchequer  bills,  including  all  those  ill 
box,  and  the  exchequer  bills  changed  for  new 
the  1 5th  of  that  month. 

On  or  about  the  1st  of  the  same  month  of  Z 
Bttm  went  to  the  banking-house  of  the  defendai 
whilst  alone,  took  from  the  box  the  said  ex 
bills,  and  brought  and  delivered  them  to  cm 
defendants,  and  requested  him  to  get  them  exc 
The  defendants  procured  the  exchequer  bills  t 
changed  for,  and  at  the  instance  of,  Btinu  On 
exchequer  bills  so  delivered  in  exchange  to 
feiidants  was  in  the  following  form,  and  w« 
under  an  act  of  parliament  made  and  passed 
6  &  7  W.4t.  c.U  3.,  intituled,  &c. :  — 

Form  of  ex-         "  No.  8551.     if  1000.     By  virtue  of  an  ac 
chequer  bills.    70  Qulielmi  4<^  Regis,  for  raising  the  sum  of  14,01 

by  exchequer  bills,  for  the  service  of  the  year  li 
this  bill  entitles  ,  or  order,  to   one  tl 

pounds,  and  interest  after  the  rate  of  two  pen 
penny  per  centum  per  diem^  payable  out  of  the  f 
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or  iopplies  to  be  granted  in  the  next  session  oF  parlia-* 
ment;  and  this  bill  is  to  be  current  and  pass  in  any  of 
the  poblic  revenues,  aids,  taxes,  or  supplies,  or  to  the 
icoount  of  His  Majesty's  Exchequer  at  the  Bank  of 
EM^atidf  after  the  fifth  day  of  Apnh  1837.  Dated,  at 
theJBxcheqaeri  this  19th  day  of  December^  1836. 

**  J4  Newport, 
.  "  If  the  blank  is  not  filled  up,  this  bill  will  be  paid 
to  bearer. 
"  The  cheques  must  not  be  cut  off." 

The  other  exchequer  bills  were  in  the  same  form,  six 
of  them  being  for  ioOO/L  each,  and  numbered  8552 — 7, 
txir  of  them  for  500/,  each,  and  numbered  2467 — 70, 
one  for  200L,  numbered  1213,  and  nine  for  100/.  each, 
fiombered  501S — 20*  The  blanks  in  the  bills  had  not 
been  filled  up ;  and  they  were  secitrities  payable  to  bearer f 
md  tnmtftrdbUe  by  delivery. 

The  defendants,  on  the  20th  of  December^  delivered 
op  the  bills  so  received  from  Bmity  obtained  the  interest 
doe  upon  them,  and  the  new  exchequer  bills  in  ex- 
chingef  which  they  have  ever  since  held  in  their  pos* 
lettkm.  These  new  bills  are  sought  to  be  recovered  in 
tbis  action.    [The  particulars  of  them  were  set  out] 

At  the  time  Bum  delivered  the  exchequer  bills  to 
the  defendants,  he  was  unwell,  and  within  a  few  dayd 
afierwards  became  worse ;  and,  on  account  of  his  illness, 
was  absent  from  his  counting-house  three  or  four  weeks, 
at  his  house  at  Roehampton ;  and  he  was  not  during 
that  period  in  town  above  three  times,  until  his  subse- 
qoent  fiulure  in  business,  which  took  place  on  the  2Srd 
^  January^  1837*  Bum  during  this  period  was  unable 
to  attend  to  his  business,  except  on  particular  occasions ; 
hat  he  oommunicated  with  his  clerks  when  any  thing 
was  wanted*  He  was  informed  of  the  state  of  his  cash 
•t  bis  bankers',  and  he  signed  cheques  and  accepted 
Ub  when  necessary;  and  letters  were  from  time  to 
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time  brought  to  him  to  read  and  sign ;  and  he  inu 
informed  of  the  payments  made  to  the  defendants  on 
his  accoant,  and  by  the  defendants  for  him.  Bum  mu 
in  town  upon  one  or  two  occasions  between  the  timi 
of  the  delivery  of  the  exchequer  bills  to  the  defendiBli 
and  his  stopping  payment.  One  time  was  two  or  thiei 
days  before  the  14th  of  January ;  and  he  never  was  al 
the  banking-house  of  the  defendants,  nor  had  any  ooni' 
raunication  whatever  with  them,  except  that  during  th 
interval  Bum  desired  his  clerk  to  procure  from  the  d& 
fendants  the  particulars  of  all  the  exchequer  bills  re- 
ceived in  exchange  for  those  given  by  him  to  be  cfr 
changed ;  and  the  defendants  furnished  to  the  derk  a 
paper  containing  the  particulars  (which  were  set  pat)oi 
twenty-three  exchequer  bills,  in  the  whole  amoontim 
to  1 1,800/. 

Two  of  those  exchequer  bills  were  leceived  in  eb 
change  for  the  two  bills  which  belonged  to  Abretu.  Th< 
remainder  of  the  exchequer  bills  set  forth,  were  recdfttd 
in  exchange  for  those  purchased  as  aforesaid  with  the 
moneys  of  the  plaintiff:  the  defendants  were  not  awan 
of  any  distinction  between  them,  or  that  they  did  not 
belong  to  Bum. 

Bum  never  overdrew  his  bankers'  account  but  oaoe; 
and  that  occurred  a  considerable  time  before  the  jctf 
1837,  and  by  mistake,  to  the  extent  of  about  100/.;  nd 
at  that  time  the  defendants  had  not  any  exchequer,  hib 
in  their  hands  so  purchased  by  Bum  for  his  cat^ 
spoudents.  [The  special  verdict  then  set  forth  the  diiljf 
state  of  BurrCs  account  with  the  defendants,  from  tlie 
26th  ofNovember,  1836,  until  he  stopped  payment  €■ 
the  23rd  oi  January^  1837.] 

Bum.  occasionally  resorted  to  the  tin  boxes  which  ke 
kept  at  the  defendants',  and  in  which  he  dq)OBited  As 
securities  of  his  foreign  correspondents;  and  thed^ 
fendants  have  sometimes  been  present,  and. general 
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▼emtion  has  passed  between  the  defendants  and  Bum ;        1846. 
bat  the  only  conversation  that  ever  occurred  respecting        ■ 
the  foreign  secnrities  took  place  some  time  before  the      Brandao 
delivery  of  the  exchequer  bilfs  in  question,  when,  being     Babkbtt. 
dien  engaged  in  looking  over  the  foreign  securities  in 
some  of  the  boxes,  and  the  defendants,  or  some  of  them, 
bong  present,  Bum  observed  to  one  of  the  defendants 
dat  the  foreign  securities  were  very  troublesome,  or 
Aat  it  was  troublesome  to  have  so  many  foreign  se-* 
corities.     The  foreign  securities  referred  to  were  Bra^ 
vlioHf  Pdrtuguesef   and  Duich   bonds,   and   the  like. 
There  were  no  foreign  securities  in  the  box  in  which 
Ae  exchequer  bills  were  deposited. 
It  was  BwrtCs  course  of  business  to  make  his  bills  Course  of 
■      ptyible  at  the  defendants*,  who  had  been  his  bankers  ^^^  "  ^ 
fcr  many  years,   which   bills  the   defendants  paid   at  change  and 
mUirity,  having  always  funds  of  BwTfs  in  their  hands  cheques. 
fcr  that  purpose,  except  as  hereinafter  mentioned.   Bmii 
iliodrew  cheques  npon  the  defendants,  as  his  bankers, 
b  the  usual  way,  and  which  they  paid  according  to  the 
mal  course  of  business.    On  the  21st  oijanuaiy^  there 
we  bills  of  exchange  outstanding,  accepted  by  Bum^ 
nd  made  payable,  according  to  the  usual  course  of 
hniess,  at  the  defendants'  banking-house,  to  the  amount 
of  48082.  105.  7c7.,  and  which  became  due  on  that  day. 
I     flhe  particulars  were  set  out.]     The  said  bills  were 
fRMDted  for  payment  at  the  defendants',  and  paid  by 
them  in  the  usual  course  of  banking  business. 

The  balance  upon  Bum^s  account,  on  the  morning  of 
Alt  day,  viz.  the  2lst  of  Januofy^  amounted  to  1596/.  11^.; 
htt|  by  the  payment  of  the  said  bills,  that  sum  was  ab- 
wrbed,  and  the  balance  turned  against  him,  and  in  favour 
tf  the  defendants,  to  the  amount  of  3211/.  19^.  7c/./  and 
Bm  upon  that  day  was,  and  still  is,  indebted  to  the 
defendants  in  the  said  sum  of  3211/.  I9s.  7d.  on  his 
hinking  account,  —  for  which  sum  the  defendants  insist 
open  their  right  to  hold  possession  of  the  exchequer 


Trinity  vacation,  184S,  reversed  the  judgmei 
court  of  Common  Pleas ;  holding  —  firsts 
courts  will  take  judicial  notice  of  the  general  11 
bankers  have,  by  the  law-merchant,  on  the  sei 
their  customers  in  their  hands  — secondly,  thi 
chequer  bills  in  question,  having  come  to  the 
the  defendants  as  bankers^  in  the  usual  cour» 
business,  were  subject  to  such  general  lien,  {a) 
Upon  this  judgment,  the  defendant  in  error 
below)  brought  a  writ  of  error,  returnable  in  pa 
and  the  case  was  argued  on  the  25th  of  Febti 
the  Srd,  9th,  and  10th  of  March  last. 

Sir  T.  Wilde,  Serjt,  W.  H.  Watson,  and  M.i 
the  plaintiff  in  error,  admitted  that  banken 
general  lien  on  the  securities,  belonging  to  their  ^ 
deposited  with  them,  to  secure  their  general 
but  insisted  that  such  lien  extended  only  to ; 
coming  to  their  hands  as  bankers,  and  did  not  i 
securities  belonging  to  third  persons,  or  deposici 
for  safe  custody — citing  Hushforih  y.HadfidA 
jienheim  \\Russell{c),  Lucas  v.Dorrien  ((/),  and  J 
v.  Cooper  {e) ;  and  that  the  special  verdict  she 
the  deposit  in  this  case  was  not  a  deposit  of  es 
bills  with  the  defendants  as  Bum^s  bankers,  bu 
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sposit  of  the  box  in  which  they  were  contained,  for 
Re  cdstody,  like  an  ordinary  deposit  of  plate  or  jewels 

a  chest  or  box. 

Tlie  followhig  cases  were  cited  in  the  course  of  the 
^tnent :  — Kruger  v.  Wilcox  (a),  Drinkwater  v.  Good" 
«(A)i  Collins  V.  Martin  {c\  Naj/lor  v.  Mangles  {d\ 
iMemess  v.  CoUinson{e\  Scarf e  \.  Morgan  {g)^  and 
Ssmsofi  V.  Guthrie.  LA)] 


1846. 
BrandIc 

V, 

Babnbtt. 


Br  Fitzroy  Kelljf^  S.  0.,  and  S.  Martin^  for  the  de- 

ndants  in  error,   submitted,  that  the  right  of  lien, 

well  in  the  case  of  bankers  as  in  that  of  wharf- 

fgen  and  factors,  is  matter  of  law,  and,  as  such,  need 

3C  be  pleaded  or  proved   in  each  case  —  Abbott  on 

hipping  (f);   Nayhr  v.  Mangles  (d);   that  negotiable 

ifttraments,  like  exchequer  bills,  are  transferable  by 

ti^Tery;  that  a  banker,  having  bona  fide  received  them 

rom  a  customer,  in  the  usual  course  of  his  business  as 

i  banker,  and  without  notice  that  they  belong  to  a  third 

person,  has  a  valid  lien   upon  them  for  his  general 

balance;  and  that  the  circumstances  under  which  the 

sschequer  bills  in  question  came  to  the  hands  of  the 

Pendants,  as  stated  in  the  special  verdict,  gave  them  a 

"ight  of  lien  thereon :  Davis  v.  Bawsker  {k\  Bolland  v, 

^mirave  (/) ;   Jourdaine  v.  Lefevre  (m) ;    Bosanqiiet   v. 

*^man  [n) ;  Collins  v.  Martin  (c) ;   Wookey  v.  Pole  (o) ; 

^''ndersee  v.  IVillis  (p) ;  Stevenson  v.  Blakelock.  {q\         ] 


(«)  AnMery  2.52. 
y)  CSowp.  251. 
y)  I  B.^P.  6i,S. 

w  1  B$p.  iV.  P.  a  log. 

Av  7  B.SfC.2l2,,  1  M.Sc 
1L55.        ^  ^ 

.  (rt  ^M.S^W.  270,,  I  Horn 
*H.292. 

W  Ji  a:  C.  755^  2  Scott, 
29s. 

TOL,|n._c.  B.  M 


Cw\  adv.  vidt. 

(t)  5th  edit.  p.Sfik;    7tu 
ed.  by  Seijt.  Shee,  p.  511. 
(Ji)  5  T.  R,  488 . 

(/)  n.  Si  M.  27 

(m)  I  Esp.  N.  P.  a  66 
(n)  1  Stark.  JV.  P.  C.  1 
U)  4-B.<Jj  Aid.  I. 
(p)  3  Bro.  Ch.C.21. 
(9)  I  M.^S.  535. 


the  balance  due  to  them  from  Bum. 

The  usage  of  trade  by  which  bankers  are  ei 
to  a  general  lien^  is  not  found  by  the  special  ti 
and,  unless  we  are  to  take  judicial  notice  of  i 
plaintiff  is  at  once  entitled  to  judgment.  But^  my 
I  am  of  opinion  that  the  general  lien  of  banken  i 
of  the  law-merchant,  and  is  to  be  judicially  notic 
like  the  negotiability  of  bills  of  exchange,  or  ihi 
of  grace  allowed  for  their  payment.  "When  a  g 
usage  has  been  judicially  ascertained  and  establisi 
becomes  part  of  the  law-merchant  (a),  which  coi 
justice  are  bound  to  know  and  recognise.  (6)  Sim 
been  the  invariable  understanding  and  practice  in 
minstet'  Hall  for  a  great  many  years;  there  is  no  dc 
or  dictum  to  the  contrary ;  and  justice  could  not  I 
ministered,  if  evidence|(i)  were  to  be  given,  totietf 
to  support  such  usages,  an  issue  being  joined 
them,  in  each  particular  case. 

It  is  hardly  disputed,  that,  under  the  pito  of  ''no 
sessed,''  a  lien  may  be  made  available  as  a  defenc 
and,  therefore,  if  this  special  verdict  sets  forth  facts  ^ 
shew,  that,  by  the  iaw-merchant,  the  defendants  h 
lien  upon  these  exchequer  bills,  the  judgment  in 
favour  ought  to  be  affirmed.  But  I  am  of  opi 
that,  upon  the  facts  found,  there  was  no  lienj  and 
the  judgment  ought  to  be  reversed. 
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I  do  notf  however,  proceed  upon  the  ground  taken 

by  the  court  of  Common  Pleas,  <-~  that,  these  Exchequer 

hills  being  the  property  of  Branddo^  there  was  no  lien 

•s  against   him^  although   there   might  have  been  as 

against  Bum.    I  think  that  the  defendants  were  entitled 

to  consider  the  Exchequer  bills  as  the  property  of  Bitm^ 

without  any  express  representation  by  him  to  that  effect 

Exchequer  bills  are  negotiable  securities  passing  by  de* 

Kfery.     The  holder  of  negotiable  securities  is  to  be  as- 

nmed  to  be  the  owner ;  and  third  persons,  acting  bond 

tff,  may  treat  with  him   as  owner.     It  is  admitted 

that  Bum  might  have  effectually  sold  these  exchequer 

Uls,  or  pledged  them,  by  an  express  contract,  without 

•oy  representation  that  they  were  his  own  property. 

But  the  right  acquired  by  a  general  lien,  is  that  of  an 

implied  pledge;  and,  where  it  would  arise, — supposing 

die  securities  to  be  the  property  of  the  apparent  owner, 

*— I  think  it  equally  exists,  the  party  claiming  it  having 

acted  with  good  faith,  although  they  turn  out  to  be  the 

pftiperty  of  a  stranger.     I  think  that  the  just  view  was 

triben  of  this  point  by  the  judges  in  the  Exchequer 

Chamber,   and  that  they  were  right  in  holding  the 

TtasooiDg  of  the  judges  of  the  court  of  Common  Pleas 

Vi  be^  io  this  respect,  untenable. 

Bat,  my  lords,  after  much  anxious  consideration,  I 
We  come  to  the  oondusion,  that  the  judges  in  the  Ex- 
dttquer  Chamber  have  erroneously  decided  the  ques- 
tion on  which  the  court  of  Common  Pleas  expressed  no 
opiokn ;  and  that  the  &cts  found  by  the  special  verdict, 
VKNdd  not  have  entitled  the  defendants  to  a  lien,  if  the 
teheqiier  bills  had  been  the  property  of  Bum. 

Btokers,  most  undoubtedly,  have  a  general  lien  on  all 
lecarities  deposited  with  them,  as  bankers,  by  a  cus- 
tomer, unless  there  be  an  express  contract,  or  circum- 
nances  that  shew  an  implied  contract,  inconsistent  with 
lien.      Lord  Kewfon  says,   in  Davis  v.  Bonjosher  (a), 

(a)  5  7.2Z.491.     VideQM.  S(  G.  659.(c) 
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press  or  implied,  inconsistent  with  a  right  of  Her 
return  them  absolutely,  at  all  events,  to  the  d 
at  a  certain  time, — the  case  would  have  been  d 
Now,  my  lords,  it  seems  to  me,  that,  in  the 
case,  there  xvas  an  implied  agreement  on  the  pa 
defendants,  inconsistent  with  the  right  of  lie 
they  claim.  Your  lordships  will  bear  in  your 
tion  that  the  exchequer  bills  for  which  this 
brought,  are  the  new  exchequer  bills,  which 
fendants  obtained  for  the  express  and  only  pc 
being  delivered  by  them  to  Burrti  that  he  might 
them  in  the  tin  box  of  which  he  kept  the  key« 
not  only  were  not  entered  in  any  account  betwe 
and  tlie  defendants,  but  they  were  not  to  remaii 
possession  of  the  defendants ;  and  the  defend 
respect  of  them,  were  employed  merely  to  o 
hold  till  the  deposit  in  the  tin  box  could  be 
niently  accomplished.  Whether  this  deposit 
be  made  the  same  hour  in  which  the  securiti 
obtained  from  the  government,  without  evei 
placed  in  a  drawer  belonging  to  the  defendants, 
the  lapse  of  some  days,  seems  to  me  quite  imi 
bearing  in  mind  the  purpose  for  which  they  « 
tained,  and  for  which  they  remained  in  the  def 
possession.  Nor  can  it  make  any  difference 
the  particular  occasion  out  of  which  this  act 
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time  had  elapsed  from  the  obtaining  of  the  securities 
without  their  being  demanded  by  him  for  the  purpose 
of  being  locked  up  in  the  tin  box ;  for,  if  the  defendants 
had   not  a  right  of  lien  upon  them  the  moment  they 
obtmned  them,  the  actual  lien  clearly  could  not  after« 
wards  be  claimed,  when  Btarris  account  had  been  over- 
drainm.   Nor,  I  presume,  can  any  weight  be  attached  to 
the   circumstance  that  the  tin  box  in  which  the   ex- 
chequer bills  were  to  be  locked  up,  and  of  which  Bum 
kept  the  key,  remained  in  the  house  of  the  defendants. 
Were  not  these  exchequer  bills  obtained  by  the  defend- 
ants to  be  delivered  to  Btim^  who  was  himself  to  be  the 
depositary  and  custodian  of  them  ?     Bankers  have  a 
lien  on  all  securities  deposited  with  them  as  bankers ; 
hut  these  exchequer  bills  cannot  be  considered  as  de- 
posited with  the  defendants  as  bankers. 

During  the  argument  in  the  Exchequer  Chamber,  it 
^as  very  properly  admitted  by  Sir  Fitzroy  Kelly  (a), 
that,  ^  if  bills  of  exchange  were  delivered  to  a  banker 
merely  for  the  purpose  of  being  deposited  in  a  box, 
there  Would  be  no  lien."  Does  it  signify  whether  the 
defendants  were  to  deposit  the  securities  in  the  box 
themselves,  or  were  to  deliver  them  for  that  purpose  to 
^m?  I  think,  that,  under  such  circumstances,  bankers 
acquire  no  lien,  either  upon  the  bills  to  be  exchanged, 
or  upon  the  bills  received  in  exchange. 

It  is  hardly  denied,  that,  if  there  had  been  an  express 
undertaking  by  the  defendants  —  to  exchange  the  bills, 
And  to  return  the  new  ones  as  soon  as  obtained,  to 
^^'i^  that  he  might  lock  them  up,  —  no  lien  would  have 
^Q  acquired.*  But  the  special  verdict  shews  the 
^nrse  of  dealing  between  the  parties,  and  states  facts 
^hich  raise  an  implied  promise  on  the  part  of  the  de- 
fendants, which  operates  as  if  it  were  express.  This 
•^^ms  to  me  to  be  like  the  case  put  of  bank-notes  given 
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to  a  banker  to  procure  a  bank-post  bill  for  a  customei 
or  a  promise  by  a  purchaser  to  pay  ready  money ;  whk 
excludes  set-ofi.  (a)  There  can  be  no  implied  right  i 
consistent  with  a  positive  obligation. 

It  certainly  would  be  most  inconvenient,  if  a  lienooa 
be  claimed  under  such  circumstances ;  for,  then,  an  age 
holding  exchequer  bills  for  another,  could  not,  althoi^ 
he  should  keep  them  carefully  guarded  under  lock  ai 
key,  employ  a  person  to  get  them  exchanged  wl 
happens  to  be  a  banker,  lest  he  might,  without  beii 
aware  that  he  is  acting  improperly,  commit  a  crime  II 
which  he  would  be  liable  to  very  serious  punishment 

Much  stress  was  laid  upon  the  finding  that  ^it  if  tl 
custom  of  bankers,  in  the  course  of  their  trade,  as  sod 
to  receive  the  interest  upon  exchequer  bills  for  the 
customers,  and  to  exchange  the  exchequer  bills  whi 
such  interest  is  paid :  "  but  there  is  no  finding  that  tl 
exchequer  bills  for  which  this  action  is  brought,  and  c 
which  the  lien  is  claimed,  were  in  the  possession  of  th 
defendants  in  the  course  of  their  trade  as  bankers^  oi 
that  it  was  their  duty  as  bankers  to  perform  these  offico. 
I  think  the  transaction  is  very  much  like  the  deposit  of 
plate,  in  locked  chests,  at  a  banker's.  A  special  verdict 
might  find  that  it  is  the  custom  of  bankers,  in  the  eoone 
of  their  trade,  as  such,  to  receive  such  deposits  from  tiieir 
customers :  but  I  do  not  think,  that,  from  that  findings 
a  general  lien  could  be  claimed  on  the  plate  chests.  la 
both  cases,  a  charge  might  be  made  by  the  bankef%  if 
they  were  not  otherwise  remunerated  for  their  trooUe. 

I  further  beg  leave  to  observe,  that,  in  a  coarse  oi 
dealing  like  this,  where  the  old  exchequer  bills  are  ID-' 
med lately  to  be  delivered  to  the  government,  and  the 
new  exchequer  bills  are  to  be  locked  up  in  the  box  9^ 
the  customer,  it  can  hardly  be  supposed  that  the  bankers 
will  accept  or  pay  bills  of  exchange  for  their  cuslomd 

(a)  Sed  vide  Eland  v.  Karr^   1  East;^S'J5, »    Tavhr  ▼.  0**^ 
IS  Vee,  180. 
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on  the  credit  of  securities  that,  in  the  usaal  coarse  of 
dealiogi  are  for  so  short  a  time  to  be  in  their  custody. 

Ko  reliance,  I  think,  can  be  placed  on  the  circumr 

fttiuiee  of  the  interest  received  on  the  old  exchequer  bills 

going  to  the  credit  of  the  account  of  the  customer ;  for, 

^^luile  he  gives  the  bankers  the  interest  to  keep  for  him, 

^^itii  one  hand,  he  locks  up  the  new  exchequer  bills 

his  tin  box,  with  the  other. 

Upon  the  whole,  my  lords,  I  would  humbly  advise 
ur  lordships  to  give  judgment  for  the  plaintiff  in 
If  your  lordships  should  concur  with  me,  this 
dgment  will  leave  untouched  the  rule  that  bankers 
l^^ve  a  general  lien  on  securities  deposited  with  them  as 
V^^nkers,  but  will  prevent  them  from  successfully  claiming 
ft.  lien  on  securities  delivered  to  them  for  a  special  pur- 
pose inconsistent  with  the  existence  of  the  lien  claimed. 
.   I  move  your  lordships  that  the  judgment  of  the  court 
of  Exchequer  Chamber  be  reversed. 

Lord  Lyndkurst,  C.     My  lords,  I  entirely  concur 
in  the  opinion  which  has  been  so  clearly  and  so  fully 
expressed   by   my  noble  and   learned   friend.      With 
fespect  to  some  of  the  points  in  the  case,  no  doubt 
vbatever  can  for  a  moment  be  entertained.     I  think 
tbere  is  no  question,  that,  by  the  law-merchant,  a  banker 
^  a  lien  upon  securities  deposited  with  him  for  his 
jpneral  balance.     I  consider  this  as  part  of  the  esta- 
blished law  of  the  country :  the  courts  will  take  notice 
^^^^  ;  it  is  not  necessary  to  plead  it;  nor  is  it  necessary 
™t  It  should  be  given  in  evidence  in  the  particular  in* 
itaoce.    Therefore,  as  to  that  part  of  the  case,  I  think 
'*  '^  entirely  free  from  doubt 

^lie  only  question  that  remains  to  be  considered,  is, 
^''^ther  the  facts  of  this  case  bring  this  deposit  within 
^  general  rule.  I  think  the  argument  and  reasoning 
^^   ^y  noble  and  learned  friend  are  decisive  on   the 
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1846.         subject;  and  that  the  case  is  not  within  the  gene 

rule.     The  deposit  in  this  instance  was  not  such,  ud( 

Brandao      j^h  ii^Q  circumstances,  as  to  give  the  bankers  a  lien  up 

Babnett.      ^^®   exchequer  bills.     They  were  deposited  in  a  bo 

Ix>rd  ^^^y  ^'61*6  ^^P^  under  lock  and  key ;  the  key  was  kq 

X^nd%tfr«f^€.    not  by  the  bankers,  but  by  the  party,  Bum^  who  i 

holder.  From  time  to  time,  he  called  for  the  purpc 
of  taking  the  exchequer  bills  out  of  the  box,  in  ore 
that  the  interest  upon  them  might  be  received  ;  or,  wh 
the  bills  were  called  in  by  the  government,  in  on 
that  they  might  be  exchanged  for  others.  Bum  hi 
self  attended  on  those  occasions :  he  took  the  bills  < 
of  the  box  ;  he  delivered  them  for  that  special  purpc 
to  the  bankers.  They  were  always  returned  almost  i 
mediately.  .  The  first  time  he  appeared  at  the  bankei 
after  a  transaction  of  this  kind,  the  exchequer  bills  wi 
delivered  to  him,  and  they  were  again  put  under  lo 
and  key  in  the  same  place  of  deposit. 

It  is  impossible,  considering  how  this  business  n 
carried  on,  that  we  can  come  to  any  other  conclusii 
than  this,  that  it  was  the  understanding  between  tl 
parties  that  the  exchequer  bills  were  to  be  returiM 
after  the  interest  was  received,  or  after,  they  were  a 
changed.  If  so,  and  that  was  the  understanding,— tli 
fair  inference  from  the  transaction, — it  is  quite  dearth 
there  could  be  no  lien,  and  that  the  case  does  not  com 
within  the  general  rule.  What  my  noble  and  leame 
friend  has  stated,  is,  I  think,  perfectly  correct,  that,  a! 
though  from  the  accidental  circumstance  of  the  illnes 
of  Bum,  these  exchequer  bills  happened  to  remain  k 
a  longer  period  in  the  hands  of  the  bankers  than  wi 
usual,  that  accidental  circumstance  alone  will  not  w 
the  case,  or  give  the  bankers  a  lien,  ii^  under  othe 
circumstances,  that  lien  would  not  have  attached. 
I  entirely  concur  in  the  judgment  of  my  noble  an 

learned  friend. 

Judgment  reversei 
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TENTH  YEAR  OF  THE  REIGN  OP  VICTORIA. 


rhe  judges  who  usually  sat  in  banco  in  this  term,  were, 

Wilde,  C.  J.  Maule,  J. 

CoLTMAN,  J.  V.  Williams,  J. 


MEMORANDA. 

ORMING    OF  THE   COURT   TO   THE   BAR   GENERALLY. 

r  the  statute  9  &  10  Vict.  c.  54.,  intituled  <<  An  act  9  &  10  Vict. 
extend  to  all  barristers   practising  in  the  superior  ^'  ^^* 
Bts  at  Westminster^  the  privileges  of  serjeants-at-law  fojf^  !***°^' 
the  court  of  Common  Pleas,"  —  reciting  that  ^Mt   i84& 
•Id  tend  to  the  more  equal  distribution,  and  to  the 
■Miquent  despatch,  of  business  in  the  superior  courts 
common  law  at  Westminster^  and  would,  at  the  same 
le^  be  greatly  for  the  benefit   of   the  public  (a), 

c)  As  to  this  preamble,  see  note  B.  at  the  end  of  this  yolume. 
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1846.        if  the  right  of  barristers  at  law  to  practise,  plead,  and 
—        to  be  heard,  extended  equally  to  all  the  said  courts; 
but,  by  reason  of  the  exclusive  privilege  of  seijeants-at- 
law,  to  practise,  plead,  and  have  audience,  in  the  court 
of  Common   Pleas    at  Westminster  during  term   time, 
such  object  cannot  be  effected  without  the  authori^  of 
parliament"  —  it  is  enacted,  *^  that,  from  and  after  the 
passing  of  this  act,  all  barristers  at  law,  according  to 
their  respective  rank  and  seniority,  shall  and  may  have 
and  exercise  equal  rights  and  privilege  of  practbiog^ 
pleading,  and  audience,  in  the  said  court  of  Common 
Pleas  at  fVestminster  with  the  said  seijeants-at-law;  Aod 
it  shall  be  lawful  for  the  justices  of  the  said  court,,  or 
any  three  of  them,  — -  of  whom  the  lord  chief  justice  of 
the  said  court  shall  be  one,  —  to  make  rules  and  ordefs,     | 
and  to  do  all  other  things  necessary,  for  giving  effect  to 
this  enactment." 


Regulation  as  to  Order  of  moving  on  the  last 

Day  of  Term. 

On  the  last  day  of  this  term,  the  lord  chief  justice 
intimated  to  the  bar,  that,  in  future,  he  would,  on  the 
last  day  of  term,  call  upon  the  gentlemen  in  the  back  row 
to  move  first,  as  was  the  practice  in  the  other  courts. 

Obituary  and  Promotions. 

On  the  3d  of  Julj^  last.  Sir  Thomas  WUde,  Knigbt, 
Q.  S.,  was  appointed  Her  Majesty's  Attorney  Oenonl, 
and  John  Jervis,  Esq.,  of  the  Middle  Temple^  Q.  C,  Htf 
Majesty's  Solicitor-General,  upon  the  respective  resigoi- 
tions  of  Sir  Frederick  Thesiger,  Knigfat,  and  Sir  Rtanj 
KeUy,  Knight. 

On  the  6th  of  July,  the  Right  Hon.  Sir  Niaks 
Coningham  Tindal,  Knight,  Lord  Chief  Justice  of  Her 
Majesty's  court  of  Common  Pleas,  died  at  Folkesiaiie. 

Sir  Thomas  Wilder  Knight,  was  on  the  7th 
appointed,    and    on    the    11th     sworn,     Lord    Chief 
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ufcice  of  the  court  of  Common  Pleas ;  whereupon  John        \  846. 
hxns^  Esq.,  was  promoted  to  the  office  of  Attorney-        — — 
Beneral,  and  David  Dundas,  Esq.,  of  the  Intier  Temple^ 
Q»C,  was  appointed  Her  Majesty's  Solicitor-General. 
Johnjervis^  Esq.,  and  David  DundaSf  Esq.,  shortly  after- 
^rds  respectively  received  the  honour  of  knighthood. 

On  the  14tfa  day  of  September^  Sir  John  Williams, 
knight,  one  of  the  judges  of  the  court  of  Queen's 
iench,  died  at  his  residence  near  Bury  St.  Edmund*s^ 

Sis  William  Erie,  Knight,  one  of  the  judges  of  the 
oort  of  Common  Pleas,  was  removed  to  the  court  of 
Queen's  Bench ;  and  Edward  Vaughati  Williams^  Esq., 
r  Uncoln*s  Inn,  was  appointed  one  of  the  judges  of  the 
ourt  of  Common  Pleas,  in  the  room  of  Mr.  Justice 
Srj(f.     Upon  taking  the  degree  of  the  coif,  Edward 
^caighan  Williamsj  Esq.,  gave  rings  with   the  motto, 
^  Ijtgum  servi,  ut  liberiJ*     He  afterwards  received  the 
lonour  of  knighthood. 
The  usual  oaths  were  administered  to  the  Lord  Chief 
usdce  WiUk  and  Mr.  Justice  F.  WilliamSy  by  the  senior 
iaster,  on  the  second  day  of  this  term. 
On  the  first  day  of  the  term,  Mr.  Serjt.  Talfourd  and 
V.  Serjt.  Manning,  who  (having  previously  held  patents 
precedence)  had  on  the  27th  of  June  last  been  ap- 
nted  Her  Majesty's  serjeants-at-law,  were  desired  to 
I  their  seats  accordingly. 

Hi  the  same  day,  Mr.  Serjt.  Murphy  and  Mr.  Serjt. 

1^  having  received  patents  of  precedence,  were  de- 

to  take  their  seats  within  the  bar. 

\  the  same  day,  Joseph  Humphry,  Esq.,  of  Lincoln's 

^ames  Bacon,  Esq.,  of  Lincoln's  Inn,  Spencer  Horatio 

Uf  Esq.,  of  Lincoln's  Inn,  and  John  Holt,  Esq., 

Inner  Temple,  and  on  a  subsequent  day,  Charles 

Esq.,  of  Lincoln's  Inn,  who  had  severally  been 

ed  Her  Majesty's  counsel  learned  in  the  law, 

ewise  desired  to  take  their  seats  within  the  bar. 


540 


MICHAELMAS  TERM, 


1846. 


Nof).  18. 

The  pro- 
Tision  in 
7  &  8  Vict, 
c,  g6.  9,  25. 
that  every 


Thompson  and   Others,  Executors  of  Jobh 
Springall,  deceased,  v.  E.  J.  Lack. 

^  OVEN  ANT.      The  declaration  stated  that  there- 
tofore, and  in  the  lifetime  of  the  ssLxdJohnSpringall^ 
to  wit,  on  the  11th  of  Oclolcr^  1884,  by  a  certain  inden- 
ture then  made  between  John  Lack  of  the  first  part,  the 

sum  of  money  defendant  and  Charles  Pany  Lack  of  the  second  put, 

payable  by  i    •         .  i 

way  of  an-       ^^^  ^"^  said  John  Springall  of  the  third  part  —  profeit 

nuity  or  —  the  said  John  Lacky  for  the  considerations  thereki 

othcFU^se   at 

any  future        mentioned,  did  give,  grant.  See,  unto  Springall^  one  an- 

time  or  times,   nuity  or  clear  yearly  sum  of  37/.  to  be  paid  during  the 

by  virtue  of      ^^^^  ^p  ninety-nine  years,   to  commence,  &c.,  if  Jch 

any  bond,  i      i  i         i  i. 

covenant,  or     Lack  should  so  long  live ;  to  have  the  said  annuity  of 

87/.  unto  Springall^  liis  executors,  administrators,  and 

assigns,  during  the  said  term  of  ninety-nine  years,  to 

commence  as  aforesaid,  if  John  Lack  should  so  longlife^ 

to  be  paid  at  &c.,  by  four  equal  quarterly  pay ments, &C, 

in  every  year;  that  it  was  agieed  that  the  defendant aad 

the  said   C.  P.  Lack  should  respectively  guarantee  the 

payment  thereof  and  of  such  pro|K)rtionable  part  thereof 

as  in  the  said  indenture  mentioned,  and  all  costs,  charges 

and  expenses  to  be  incurred  or  occasioned  by  reasooof 

any  default  in  payment  thereof,  or  of  any  part  tliereof; 

sureties  who 

had  entered  into  a  joint  and  several  covenant  to  pay  an  annuity,  in  defanll  rf 
payment  by  the  grantor,  was  accompanied  by  a  proviso^  that  &uch  release  AmU 
not  prejudice  the  right  of  the  grantee  to  enforce  its  payment  against  the  gna^r 
and  the  other  surety,  or  either  of  them  :  —  Held^  that  the  proviso  restrained  the 
operation  of  the  release^  and  that  the  liability  of  the  co-surety  waa  not  afleetti 
by  such  release. 

A  replication  talcing  issue  on  a  plea  alleging  that  no  memorial  of  an  annuity  hal 
been  inrolled^  and  setting  forth  such  memorial,  properly  condades  with  a  fcri* 
fication  by  the  record. 


other  se- 
curities^ shall 
be  deemed 
and  taken  to 
be  debU 
within  the 
meaning  of 
the5&6 
Fict.  c.  11 6., 
and  of  that 
act,  is  not 
retrospective. 
A  release  to 
one  of  two 
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mrsuance  of  the  last-recited  agreement,  they  the         j  846. 

It  and  C  P.  Lack,  did,  in  and  by  the  said  inden-         — — 

'  themselves,  their  heirs,  &c.,  and  each  of  them      Thompson 

eby  for  himself,  his  heirs,  &c.,  covenant  widi         Lack. 

l^  his  executors,  &c.,  by  the  said  indenture,  that. 

Lack  J  his  heirs,  &c.,  should  make  any  default 

lent  of  the  said  annuity  of  S7/.,  or  any  part 

and  such  proportionable  part  thereof  as  afore- 

en  that  the  defendant   and  C  P.   Lack^  their 

Cy  or  some  or  one  of  them,  should  and  would. 

He  to  time,  immediately  after  any  such  default 

36  made  as  aforesaid,  well  and  truly  pay  unto 

Z,  his  executors,  &c.,  the  said  annuity  of  S7/.) 

arrears  thereof,  and  such  proportionable  part 

B8  aforesaid.     Breach — that,  after  the  making 

Miid  indenture,  and  in  the  lifetime  of  the  said 

ick^  who  is  still  living,  and  during  the  said  term 

y-nine  years,  and  after  the  death  of  Springall^ 

)n  the  11th  of  Jamiaiy,  1846,  a  large  sum  of 

to  wit,  the  sum  of  74/.,  of  the  said  annuity,  for 

rs  of  the  said  term  then  last  elapsed,  became 

a  the  said  John  Lack  to  the  plaintiflTs  as  executors 

said ;  yet  the  said  John  Lack  had  not  paid  the 

n  of  74/.,  or  any  part  thereof,  but  therein  had 

id  made  default,  of  all  which  the  defendant  had 

liad  notice;  yet  neither  of  them,  the  defendant 

.  Lack,  as  sureties  for  the  said  John  Lack,  had 

t  same,  or  any  part  thereof,  and  the  said  sum 

itill  remained  in  arrear,  contrary  to  the  said  in- 

,  and  the  said  covenant  of  the  defendant  in  that 

id  plea  —  that,  after  the  making  of  the  indenture    Second  plea, 
leclaration  mentioned,  and  after  the  passing  of 
6  Vict.  c.  116.,  intituled  **  An  act  for  the  relief 
ent  debtors,"  and  before  the  making  and  passing 
&  8  Vict.  c.  96.,  intituled  *^  An  act  to  amend  the 


54t2 


MICHAELMAS  TERM, 


1846. 

tuoupsom 
Lack. 


Third  plea. 


law  of  insolvency,  bankruptcy,  and  execution,'*  to  wit,  on 
the  6th  o(  Junej  1843,  a  petition  for  protection  iromprcH 
cess  was  duly  presented  by  the  defendant,  under  and 
according  to  the  provisions  in  that  behalf  of  the  said 
first-mentioned  act ;  and  that  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  I4itb  o[  Auguif 
1 843,  a  final  order  for  protection  and  distribotiou  wu 
made  in  the  matter  of  the  said  petition  under  and  bf 
virtue  of  the  said  first-mentioned  act,  by  a  comroiisioocr 
duly  authorized  in  that  behalf,  to  wit,  one  JB.  6.  C  JHm^ 
Esq. ;  and  that,  on  a  certain  day  before  the  commenoo- 
ment  of  this  suit,  to  wit,  on  the  6th  of  Juney  1843,  tho 
said  petition  was  filed  pursuant  and  according  to  the  pvo* 
visions  of  the  said  first-mentioned  act  —  verification. 

Third  plea — >  that,  after  the  making  of  the  said  'a* 
denture  in  the  declaration  mentioned,  and  whilst  ths 
same  was  in  full  force  and  virtue,  and  in  the  lifetime  d 
Springall  in  the  declaration  mentioned,  and  before  utf 
portion  of  the  said  sum  in  the  declaration  mentioned,  and 
claimed  to  be  due  and  payable  from  the  defendaoti  be- 
came due  and  payable,  and  before  the  commencement  ef 
this  suit,  to  wit,  on  the  Uth  of  January^  1844,  an  in- 
denture was  made  between  Wiliiam  Thompson  6[  the 
first  part,  Springall  of  the  second  part,  and  C  P.  Ldk 
in  the  declaration  and  in  the  said  indenture  of  oovi* 
nant  mentioned,  of  the  third  part  -^  profert  —  whereby 
Sprtngallj  for  the  considerations  therein  expressed,  to*- 
quited,  released,  exonerated,  and  for  ever  dischaiged 
C.  P*  Lack^  in  the  declaration  mentioned,  of  and  fitMl 
the  payment  of  the  said  annuity  or  yearly  sum  of  S7l^ 
in  the  said  indenture  of  covenant  in  the  dedaraliot 
mentioned,  granted,  and  of  and  from  the  perfonnaOBi 
of  the  joint  and  several  covenants  therein  contained  n 
the  said  indenture  of  covenant  in  the  declaration  mea- 
tioned,  on  the  part  of  the  said  C  P.  Lack,  and  from  e& 
claims  and  demands  of  Springall^  deceased,  against  the 
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fiaid  CLP.  Lack  in  respect  thereof;  and  that  the  said        1846. 

indenture  of  release^  and  the  release  therein  contained,        

and  thereby  made,  were  made  without  the  consent  or     Thompson 
knowledge  and  against  the  will  of  the   defendant —        Lack. 
rerification. 

Last  plea^*tbat  the  said  indenture  in  the  introductory  Last  plea. 
part  of  this  plea  mentioned,  was  made  after  the  passing 
af  an  act  made,  &c.  (53  G.  3.  c.  141.),  intituled  ^^  An  act 
to  repeal  an  act  of  the  seventeenth  year  of  the  reign  of 
His  present  Majesty,  intituled  ^  An  act  for  registering 
the  grants  of  life  annuities,  and  for  the  better  protection 
of  iaGuits  against  such  grants,'  and  to  substitute  other 
prorisions  in  lieu  thereof; "  that  the  said  annuity  was 
granted  for  a  pecuniary  consideration ;    that  no  me- 
morial of  the  said  indenture  was  inrolled  in  the  high 
court  of  Chancery  according  to  the  provisions  of  the 
said  act  of  parliament ;  and  that  thereby  the  said  in- 
denture was  null  and  void  —  verification. 

Specialdemurrer  to  the  second  plea,  assigning,  among  Demurrer  to 
other  causes,  that  the  said  plea  does  not  shew  that  the  second  plea, 
petition  in  the  said  plea  mentioned,  was  presented,  or  that 
the  order  in  the  said  plea  mentioned,  was  made,  after  the 
Kcruing  of  the  cause  of  action  in  the  declaration  men- 
tioned;  and  that  the  said  plea  does  not  shew  that  the 
CftQie  of  action  in  the  declaration  mentioned,  was  a  debt 
contracted  before  the  date  of  filing  the  said  petition. 
Joinder  in  demurrer. 

The  platntifis  prayed  that  the  indenture  might  be  in*  Demurrer  to 
^led;  by  which  indenture — after  reciting  the  grant  of  an  ^^^  P^®** 
ttouity  of  27/.  to  one  William  Thompson^  and  the  grant  of 
^  annoity  in  question,  and  that  E.  <7.  Lack  (the  defend- 
^Oand  J.  Lack  had  made  default  in  payment  of  the  said 
*<*naities,  and  that  C  P.  Lack  had  paid  up  all  arrears  of 
*^^OK^soriffi  annuity  to  the  18th  of  December  then  last, 
W^      and  of  the  annuity  in  question  to  the  date  of  those  pre- 
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18(6.  sents ;  and  also  reciting  that  C.  P.  Lack  had  applied  to 
— —  Thompson  and  SpnngaU  to  release  him  from  his  co?e- 
Thompson  ^ants  respectively  contained  in  the  said  indentures  of 
Laok.  grant  of  annuity^  and  all  claim  and  demand  of  them 
the  said  Thompson  and  Springall  respectively  against 
him  in  respect  thereof,  on  payment  by  the  said  C?. 
Lack  unto  Thompson  and  Springall  of  259/.  Ss^  wbidi 
they  had  agreed  to  do,  sabject,  nevertheless,  tod 
without  prejudice,  to  the  respective  rights  otTicimpM  j 
and  Sprif^all^  to  enforce  the  paymekit  of  their  siid 
several  annuities  as  against  E.  J.  Lack  and  Mn  Lad: 
—  it  was  witnessed,  that,  in  consideration  of  K9Lil> 
to  Thompsofi  and  SpringaU  paid  by  C  P.  Ladk^Thompm 
(as  to  and  concerning  only  the  said  annuity  of  27f*)^ 
remise,  release,  &c.,  and  SpnngaU  {ta  to  iaind  conoerii- 
ing  only  the  said  annuity  of  37/.),  did  remise,  rdete^ 
&c.  C.  P.  Lack^  his  heirs,  &c.,  from  the  paym^ditofth 
said  several  annuities  or  yearly  sums  of  2721  and  STi^bj 
the  said  therein-before  in  part  recited  indehtorei  of 
grant  of  annuity  granted,  and  of  and  from  the  perforin- 
ance  of  the  joint  and  several  covenants  contained  io  die 
said  several  indentures,  or  in  either  of  them,  on  the  put 
of  the  said  C  P.  Lack^  his  heirs,  executors,  &c  and 
from  all  claims  and  demands  of  them,  Thampum  and 
SpringaU  respectively,  and  their  several  and  respectiie 
heirs,  &c.,  against  him  in  respect  thereof:  Profided 
always,  nevertheless,  and  it  was  thereby  agreed  W 
tween  the  snid  parties,  that  nothing  therein  contaiool 
should  extend,  or  be  construed  to  extend,  to,  or  pit* 
judice,  the  respective  rights  of  the  said  Thompttm  and 
Springall,  and  their  respective  executors,  admintstrr 
tors,  and  assigns,  to  enforce  the  payment  of  the  oil 
several  annuities  of  27/.  and  37L  respectivelyf  tf 
against  the  said  B.  «7.  Lack,  and  John  Lack,  or  eftbtf 
of  them,  their  or  either  of  their  heirs,  executors,  && 
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The  plalntiffi  then  demurred  generally  to  the  third 
Jea. 
Joinder  in  demurrer,  (a) 

Replication  to  the  last  plea-— that  a  memorial  of  the 
ideoture  in  the  declaration  mentioned,  was,  within 
-ftbirty  days  after  the  execution  thereof,  to  wit,  on  &C., 
^iily  inrolled  in  the  high  court  of  Chancery,  according 
X^p  the  provisions  of  the  statute,  and  that  such  memorial 
^irfis  as  follows,  to  wit  [setting  out  the  memorial];  as 
by  the  said  memorial,  remaining  of  record  duly  inrolled 
in  the  said  high  court  of  Chancery,  more  fully  ap- 
peared: that   the  said  memorial  did  and  doth    duly 
oootain  and  set  forth  the  day  of  the  month  and  the 
year  when  the  indenture  in  the  declaration  mentioned 
hore  date,  and  the  names  of  all  the  parties  and  of  all 
witnesses  thereto,  and  of  the  person  for  whose  life  the 
Slid  annuity  was  granted,  and  of  the  person  by  whom 
the  same  was  to  be  beneficially  received,  and  of  the  pe- 
coniaiy  consideration  for  granting  the  same,  and  how 
>Qch  consideration  was  paid,  and  the  amount  of  the  an- 
nnal  som  to  be  paid,  —  in  the  form  and  to  the  effect  as 
in  and  by  the  said  statute  in  that  case  made  a^nd  provided 
^  required ;  as  by  the  said  inrolment  of  the  said  memo- 
ritl»  remaining  of  record  in  the  said  high  court  of  Chan- 
gs more  fully  appears:  and  that  this  the  plaintifib 
were  ready  to  verify  by  the  said  record. 

Special  demurrer  to  this  replication,  assigning  for 
<^*o^— that  the  said  replication  concludes  improperly, 
^  that  it  ought  to  have  concluded  to  the  country;  that 


J 


(>)  The  following  points 
*^niarked  for  argument  on 
^  part  of  the  plaintiffs: — 

**A  matter  of  law  intended 
M)e  .rgoed  in  rapport  of  the 
^'Qnirrery  is,  that  the  deed  in 
^^cition  does  not  operate^  in 
l^t  of  law,  to  discharge  the 
Pendant  from  hia  covenant. 

TOL.III.  — CB.  NN 


tc 


The  plaintiffs  wiD  contend 
that  the  deed  by  which  their 
testator  covenanted  not  to  sue 
the  defendant's  co-surety,  but 
expressly  reserved  the  liability 
of  the  principal  and  the  de- 
fendant, did  not  operate  as  a 
release  of  the  defendant  from 
Ilia  covenant/V 


1846. 

Teomfsok 
Lack. 
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ISi'G.        the  said  replication  is  neither  a  traverse  nor  a  pleading 

in  confession  and  avoidance  of  the  matters  of  the  said 

TuoMPflOK     j^j.    jg^ .  ^^^  ^i^^j.  ji^g  gjjij  memorial  in  the  said  reph'- 

Lack.        cation  set  forth  is  not  a  sufficient  memorial,  nor  such  as 
is  required  to  be  inrolled,  according  to  the  provisions  of 
the  act  in  such  case  made  and  provided,  &c« 
Joinder  in  demurrer. 

Datdingi  Serjt,  for  the  plaintiffs.  The  objection  to 
the  second  plea  is,  that  it  does  not  allege  that  the  came 
of  action  accrued  before  the  presenting  of  the  petidoo 
by  the  defendant  to  the  insolvent  court.  The  wordi 
of  the  5  &  6  Vict.  c.  1 16.  s.  10.  are,  *Mf  any  suit  or  ac- 
tion is  brought  against  any  petitioner  for  or  in  respect 
of  any  debt  contracted  before  the  date  of  filing  his  peti- 
tion, it  shall  be  a  sufficient  plea  in  bar  of  the  said  suitor 
action,  that  such  petition  was  duly  presented,  and  a  fioal 
order  for  protection  and  distribution  made  by  a  com* 
missioner  duly  authorized ;  whereof  the  production  of 
the  order  signed  by  the  commissioner,  with  proof  of  his 
handwriting,  shall  be  sufficient  evidence."  Consequentl/f 
the  discharge  can  only  operate  where  the  debt  was  con- 
tracted before  the  filing  of  the  petition.  The  point  arose 
in  this  court  in  a  case  of  Wilkes  v.  Hopkins  (a),  when  do 
one  appeared  to  support  a  similar  plea  to  the  presenti 
and  judgment  was  given  for  the  plaintifi. 

With  respect  to  the  third  plea,  the  answer  attempted 
to  be  thereby  set  up,  is,  a  release  to  a  co-surety  of  the 
defendant.  It  roust  be  admitted  that,  generally  speakh^ 
where  a  release  is  given  to  one,  it  will  operate  as  a  dis- 
charge to  all.  But  here,  the  proviso  annexed  to  the  re- 
lease prevents  the  discharge  of  the  defendant.  The  efet 
of  such  proviso  is,  to  limit  the  release  to  C  P.  Lack  aloDC) 
and  to  leave  J.  LiOck  and  the  defendant  subject  to  the  same 
liability  as  before.     In  the  older  authorities,  it  seems  lo 

(a)  H.  T.  1845.    Not  reported. 
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lure  been  coDsidered  that  a  release  is  so  powerful  that       1 846. 

nothing  coald  afiect  or  restrain  its  operation ;  but  the 

more  recent  cases  look  to  the  intention  of  the  parties. 

Lord  Coief  commenting  upon  a  section  in  Littleton  (a),       -  Lack 

sajB :  *^  Here^  by  this  section,  it  is  to  be  understood, 

that  when  divers  doe  a  trespasse,  the  same  is  joynt  or 

Kveralle  at  the  wil  of  him  to  whom  the  wronge  is  done, 

jet,  if  he  release  to  one  of  them,  all  are  discharged ;  be- 

CMiae  hit  own  deed  shall  be  taken  most  strongly  against 

hnnself.''    But,  where  a  release  was  given  by  the  plain- 

tiA  to  ^•,  oup  of  two  partners,  with  a  proviso  that  it 

thonld  not  prejudice  any  claims  which   the  plaintiffs 

Bight  have  against  B»f  the  other  partner ;  and  that,  in 

4Mrder  to  enforce  the  claims  against  A,  it  should  be  law- 

U  for  the  plaintiflk  to  sue  A.  either  jointly  with  B.  or 

tt|iarately ;  and,  in  an  action  against  J.  and  jB.,  this  re- 

ktte  having  been  pleaded  by  A.^  and  set  out  on  oyer  in 

the  replication,  with  an  averment  that  the  action  was 

pmecnted  against  A.  jointly  with  B.  for  the  purpose  of 

CBsUing  the  plaintifis  to  recover  moneys  due  to  them 

from  B.  and  ^  either  out  of  the  joint  estate  of  B.  and 

A^  or  from  B,  or  his  separate  estate ;  the  court,  in  effect, 

hdd  that  the  action  might  be  maintained,  by  overruling 

a  demurrer  to  the  replication :  Solb/  v.  Forbes,  {b)    Cocks 

it»NiiA{e)  is  also  in  point.     {Williams^  J.     Did   not 

that  case  turn  entirely  on  the  point  whether  you  could 

vaiy  a  deed  by  parol  ?]     It  shews  that  the  intention  of 

the  parties  is  to  be  looked  at,  and  not  the  mere  words  of 

Ae  rdease.     Payler  v«  Homersham  (d)  also  establishes 

dMt  the  general  words  of  a  release  may  be  restrained  by 

a  psfticnlar  recital.     So,  in  the  present  case,  the  pro- 

(s)  Gk.  LUt.  239.  a.  (c)  9  Bingh.  341.,  4  M.  S^ 

{b)  2Sro.S(JB.  SB.     As  to      Se.  l62. 
the  principle  of  this  decision,  (d)  4  Jf  .  <S^  S.  423. 

tee  Ptiee  v.  Edmunds,  5  M.  ^ 
&S92(a> 
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1846. 

Thompson 
Lack. 


viso  must  be  incorporated  with  the  release,  and  the  wboli 
read  together. 

With  respect  to  the  replication  to  the  last  plea;  tin 
first  cause  of  demurrer  is,  that  it  should  have  concluded 
to  the  country.  Richardson  v.  Tomkies  (a)  is  an  expres 
authority  that  it  ought  to  conclude  with  a  verificatioi 
by  the  record.  In  Hickcs  v*  CrackneU{b)j  alsp»  the  sanM 
conclusion  was  adopted. 

The  second  objection  is,  that  the  replication  b  neithai 
in  denial,  nor  in  confession  and  avoidance,  of  the  mat- 
ters stated  in  the  plea ;  but  the  two  cases  last  cited  sjieir 
that  the  replication  is  in  the  usual  form.     Hie  plaintifi 
are  not  prejudiced,  as  it  enables  them  to  take  any  ob- 
jection to  the  memorial :  Veale  v.  Warner,  {c)    J?iskerj^ 
Pimbley  (d)  shews  the  principle  on  which  this  particobr 
mode  of  pleading  depends,  is,  that  it  affords  an  opfxx^ 
tunity  to  the  defendant  to  avoid  the  validity  of  tlie 
memorial. 

The  third  objection  is,  that  the  memorial  is  not  soft- 
cient.    [Chajmell^  Serjt.   No  point  will  be  made  of  th^t] 


Channell^  Serjt,  for  the  defendants*  The  second  plei) 
which  sets  up  a  discharge  by  operation  of  law,  is  founcM 
not  only  upon  the  5  &i  6  Vict.  c.  116.  s.  10.  and  odi^r 
sections  of  that  statute,  but  also  on  the  7  &  8  YiA 
c.  96.  s.  25.  It  is  objected,  that  the  plea  does  notalkge 
that  the  proceedings  in  the  insolvent  court  took  place  ate 
the  cause  of  action  accrued.  It  may  be.  that  this  pfl^ 
ticulardebt  did  notarise  till  after  the  petition  was  filed; 
but  it  is  submitted  that  there  is  a  difference  belweoD  t 
cause  of  action  in  respect  of  goods,  and  one  ^y  reason  flf 
a  covenant ;  and,  here,  the  plea  states,  that,  after  tk 
making  of  the  indenture,  the  defendant  petitioned  tbt 
court.     It   is  submitted  that  the  5  &  6  Vict,  c^  11^ 

{n)  dBingh.  51.,  4  JLf .  cj'  (c)    1    Wm9.    AlBimi,  (* 

Sc.  56.  edit.  3S6  b,.  note  (4). 

(6)  SM.S^W.  72.  {d)  11  EaH,  188. 
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ilone  discbarges  the  defendant's  covenant.     But  the        1846* 

defendant  also  relies  on  the  7  &  8  VicL  c.  96.  [Matdey  J,       

The  petition  was  before  the  passing  of  that  act;  how  TnoMPgow 
can  it  derive  any  operation  from  tliat  statute?]  The  Lack* 
S5th  section  says :  **  that  every  sum  of  money  which 
shall  be  payable  by  way  of  annuity  or  otherwise,  at  any 
future  time  or  times,  by  virtue  of  any  bond,  covenant, 
or  other  securities  of  any  nature  whatsoever,  shall  be 
deemed  and  taken  to  be  debts  within  the  meaning  of  the 
nid  recited  act  {S  ii^  VicL  c.  116.)  and  of  this  act.*' 
The  latter  act  is  explanatory  of  the  former,  and  the 
fcregoing  clause  is  to  be  construed  the  same  as  if  it  had 
been  contained  in  the  Sii  S  Vict.  r.  116.  [Matde^  J. 
The  clause  does  not  say,  ^  shall  be  deemed  and  taken  1o 
hm  been  debts,"  but  "  to  be  debts."  To  give  the  7  &  8 
Vid.  c  96.  5. 25.  a  retrospective  operation,  very  strong 
vords  ought  to  have  been  used.]  Unless  the  section 
em  be  treated  as  declaratory,  a^d  as  having  a  retro- 
spective operation,  the  second  plea  cannot  be  supported, 
afier  the  decbion  of  this  court  in  Wilkes  v.  Hopkins. 

Witli  respect  to  the  third  plea,  it  is  clear  that  a  re- 
lease to  one  of  two  covenantors,  although  the  covenant, 
as  here,  is  joint  and  several,  is  a  release  to  both :  2  IVms. 
Sand.  47  gg^  note  ( 1 ).  (a)  The  principle  is  further 
crtablisbed  by  Cheetham  v.  Ward(b)  and  Nicholson  v. 
ib0tU(c),  and  the  ground  of  it  is,  that  the  debt  is 
thereby  extinguished.  [Mmdc^  J.  If  that  principle  be 
tiie  eorrect  one,  then  a  release  to  one  of  two  parties 
aeverally  bound  only,  would  be  a  release  to  both.  It  is 
tmlywben  they  are  also  jointly  bound  that  the  reason  given 
IB  Cb.  Utt.  232. tf.  applies;  for,  where  one  is  released 
from  his  joint  liability,  the  other  is  released  from  his;  and 

(«)  6di  ed.  Note  to  Fomell  p.  47  gg^,  n.  (d) ;  1 8  Vin.  Abr. 

V.  Forre$i  (citing  Clayton  v.  352, 
Kgntutan,  2  SaUc.  573.,  2  Roll.  (6)  1  Bos.  S^  P.  630. 

4hr.  418  (G.),  pL  4,  5.)    And  (c)  4  A.  cj-  E.  675. ;  6  N. 

m  2  WmM.  Saund.  6th  edit,  <V  3f.  192. 
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1846«       the  latter,  being  released  from  hU  joint  liaUlityt  is  also 
released  from  his  several  liability.      The  question  is, 
whether  you  cannot  release  the  joint  liability,  aud  except 
from  the  release  the  several   liability.]     Undoubtedly 
the  authority  of  Solly  v.  Forbes  was  recognised  by  Lord 
Eldon  in  Ex  parte  Gifford.  (a)    But,  in  Nichcium  ▼•  lU^ 
vilU  the  court  of  King's  Bench  declare  their  dissent 
from  the  expressions  used  in  Ex  parte  Giffbrd^  wbiciL  ^ 
they  say,  ^'  seem  to  lay  it  down  that  a  joint-deblee  {J^ 
might  release  one  of  his  debtors;  and  yet,  by  usin« 
some  language  of  reservation  in  the  agreement  betwe^^ 
himself  and  such  debtor,  keep  his  remedy  entire  agaic^^ 
the  others,  even  without  consulting  them."    CHaacbr,  J. 
It  does  not  appear  that  the  attention  of  the  coort  of 
King's  Bench  was  called  to  SoUy  v.  Forbes.    Do  yoa 
say,  that,  where  there  is  a  joint  and  several  liability,  ilia 
impossible  to  release  the  one  without  releasing  the  otherP] 
It  is  necessary  in  this  #ase  so  to  contend.     [Afiit«2r,  im 
That  is  opposed  to  the  authorities.]     With  regard  \» 
the  replication  to  the  last  plea,  it  is  difficult  to  dbtiogoiik 
this  case  from  Richardson  v.  Tamkies. 

Wilde,  C.  J.  The  first  point  for  our  considenttion 
arises  upon  the  demurrer  to  the  plea  which  sets  op  the 
discharge  of  the  defendant  under  the  insolvent  debtors 
act ;  and  the  objection  taken  is,  that  such  discharge  was 
subsequent  to  the  accruing  of  the  cause  of  action.  The 
general  rule,  undoubtedly,  is,  that  the  capability  of  tks 
creditor  to  take  the  advantage  conferred  by  the  act,  mint 
be  co-extensive  with  the  relief  afibrded  to  the  debtor* 
The  objection,  however,  that  the  plea  does  not  allege  tbc 
the  plaintiffs  were  in  a  situation  to  take  ad  vantage  of  tbs 
act,  or,  in  other  words,  that  their  demand  accrued  prior 
to  the  defendant's  discharge,  is  met  by  an  adroisskiOf 

(a)  6  Fe^.jun.,  805.  debtee  of  joint-debton2iioc,ae- 

(6)  The  term'*  join  t-debtee'*      cording  to  its  more  qsoiI  ae- 
is  here  used  to  designate  a      c^tatioD^  a  co-Mfee. 
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that,  if  the  cue  stood  on  the  5  &  6  Vict.  c.  116.  alone,        1846. 

tbe  objection  would  be  well  founded.    But  that  statute,  it 

is  saidyis  expanded  by  the  7  &  8  Vici.  c.  96.,  which  is  to 

be  considered  as  declaratory  of  it,  and  that,  by  the  latter        Lack. 

set,  the  covenant  in  question  placed  the  plaintiffs  in  a 

position  to  turn  the  contract  into  a  debt  valued  and 

proved.    The  general  principle,  however,  that  a  statute 

b  not  to  be  construed  so  as  to  have  a  retrospective 

operatioD,  is  a  just  one ;  for,  persons  ought  not  to  have 

their  rights  affected  by  laws  passed  subsequently.    And, 

to  decide  that  the  7  &  8  VicL  c,  96.  has  relation  to  a 

bygone  transaction,  would  be  to  hold,  that,  at  any  period 

after  the  insolvent's  estate  had  been  distributed  among 

As  other  creditors,  a  party  might  be  told  that  he  was 

to  be  entitled  to  no  other  remedy  than  his  share  of  such 

eihansted  fiind ;  which  would  give  to  the  statute  a  most 

nBJQst  operation.    In  order  to  give  a  retrospective  effect 

to  sny  statute,  the  words  should  be  very  clear.     In  this 

cue,  it  appears  to  me  that  the  reasonable  construction 

of  the  8  &  9  Viet,  is,  that  it  applies  to  future  transactions 

only.    I  think,  therefore,  that  the  second  plea  is  bad,  in 

not  shewing  that  the  defendant  obtained  his  discharge 

snbsaqoently  to  the  accruing  of  the  cause  of  action. 

With  respect  to  the  third  plea,  the  question  is,  what 
h  the  eflect  of  the  deed  which  is  therein  described  as  a 
I?  Are  you  at  liberty  to  separate  that  which  pro* 
to  be  a  release,  from  the  proviso  ?  or  must  you 
Idle  them  both  together,  and-  say  what  is  their  entire 
cSset?  It  seems  to  me,  that  you  must  look  at  the 
whole  of  the  deed ;  and  that  raises  the  point,  whether  a 
pirtj  wunf  give  a  qualified  release.  Solly  v.  Forbes  is 
a  dedsion  that  you  may  give  such  a  release ;  and,  al- 
tiMKigh  in  Nichdion  v.  Eevill  there  are  to  be  found 
opressioDS  used  by  Lord  Denman^  in  delivering  the 
judgment  of  the  court,  inconsistent  with  that  view,  it 
seems  to  me  that  those  expressions  are  more  of  the 
Datnre  of  obiier  dicta  than   those  attributed  to  Lord 

M  K    4 
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1846.        JEldon  In  Ex  parte  Gifford.    In  the  latter  oase^  Lord 

"""**        Eldon  decidedi  in  conformity  ^ith  the  principle  eats* 

TH0MP80K     jjijg j^gj  j^y  g^^  ^  jpbriw,— which  I  consider  is  a  decisive 

Lack.        authority, — that  a  release  may  be  qualified,  and  prerented 
operating  as  a  discharge  of  a  co-surety,  (a)  The  qaettkHi 
here  is,  whether  the  release  in  this  deed  is  qualified^ 
and  reserves  the  remedy  against  the  ddendant.    Wi^ 
admitted  that  the  intention  of  the  parties  is  dear;  an^j 
strong  grounds  should  be  laid  before  the  court  to  iodii^ 
it  not  to  give  effect  to  the  deed  according  to  sach  to* 
tention.     I  see  nothing  in  the  present  case  to  prevent  m 
from  deciding  in  conformity  with  Solly  y.  Forbes.    Gene- 
rally speaking,  a  release  of  one^  will  operate  as  a  tlis- 
charge  to  all.     Therefore,  in  Nicholson  v.  Bevillf  tbe 
plaintiff  having  received  a  sum  of  money  fraia  ontof 
the  parties  to  a  promissory  note,  and  having  erased  idi 
name  from  the  instrument,  it  was  held,  that  such  eit* 
sure  operated  as  a  release  to  the  other  parties  tbcntDl 
and  what  was  necessary  for  the  decisioa-  of  that  €aK» 
was  in  accordance  with  the  general  principle.    1  ta  of 
opinion  that  this  was  a  qualified  release,  and  did  not 
discharge  the  co-surety.   I  think,  therefore,  the  fetitti 
demurrer  sustainable  by  the  deed  as  set  out  on  ijftti  '• 

As  regards  tlie  demurrer  to  the  replication  to  die  last  j 
plea,  the  plaintiff  sets  out  the  memorial,  and  eooehiei  ! 
with  a  verification  per  recordum.  That  is  within  BkM^  \ 
son  v.  Tomkies  ;  and  it  is  also  correct  in  principle 

Our  judgment,  consequently,  must  be  for  the  piaittifi 
on  the  whole  record. 


(a)    A    similar    distinction  gationem  dissdotam  eae  fjjB 

previdlB  in  the  Roman  law :  —  qui  pacisc^Mtnr  inlccfyit:  it»* 

"  In  his  qui  ejusdem  pecunis  que  debitoris  conyentio»  flde- 

exactionem  habent  in  solidum^  jussoribus  profidet"     ''  NU 

yel  qui  ejusdem  pecuniee  debi-  hoc  actum  est  l7<(ltim<a4Mtf  era 

tores  sunt,  quatenus  alii  quoque  no»  petaiuTj   a  fidejumr^ 


prosit  aut  noceat  pacti  exception     petatur :  tunc  enim  fidqi 
queritor :    et    in    rem    pacta     exoeptione  non  ntetor."     Di§* 
•oinibus  prosont  quorum  obli-     lib.  2.^  tit.  14^  L  81.  §  5.  L  Si 


r 
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V. 
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CoLTMAN,  J;    It  appears  to  me  that  a  retrospective        1846. 
eftct  cannot  be  given  to  the  7  &  8  Vicl.  c.  96.9  and, 
consequently,  that  the  second  plea  is  bad. 

•  With  respect  to  the  plea  setting  up  a  release,  it  is  Lack. 
ngned  tbat  the  proviso  is  to  be  regarded  as  repugnant, 
nd  therefore'  void.  That,  however,  is  not  the  way  in 
which  the  question  is  to  be  considered ;  but  the  whole 
of  the  deed  should  be  looked  at  in  order  to  see  the 
intaBlion  of  the  parties;  which  admits  of  no  doubt. 

As  to  the  demurrer  to  the  replication  to  the  last  plea, 
tbecaseof  iZfipAar(/.fOfi  v.  Tamkies  is  precisely  in  point. 

HiULEyJ.  The  second  plea  is  objected  to,  because  it 
idies  on  a  discbarge  under  the  5  &  6  FicL  r.  116.,  and 
doQ^AOI^abew  that  the  debt  accrued  before  the  filing  of 
die  defiBBdant's  petition.  The  answer  attempted  is,  that 
HmTSLS  Vid.  €•  96*  is  to  be  construed  as  having  a  re* 
troqptctive  efiect,  and  that  this  case  falls  within  it.  In 
iIm  course  of  the  ailment,  I  intimated  my  opbion  that 
BO  such  operation  could  be  given  to  the  latter  statute. 
.  The  question  as  to  the  third  plea  turns  on  the  con- 
stiuction  of  the  deed,  which  releases  C.  P.  LacJc^  but 
provides  *f  that  nothing  therein  contained  shall  extend 
tOipnjudice  the  rights  of  Thompsofi  and  Springall  to 
fofijlice.tbe  payment  of  the  annuities  as  against  the  de- 
frndnXk^  Now,  inasmuch  as  it  is  possible  to  give  opera- 
tion to  both  clauses  without  prejudicing  tlie  defendant, 
oi.increaaing  his  liability,  I  think  that  construction  is  to 
be  adopted  which  will  leave  the  plaintiffs  their  remedy 
agtinst  the  defendant,  and,  consequently,  that  this  plea 
aboisbad. 
\        The  httt  plea  has  the  proper  verification  and  conclu- 

\   ■*• 

!        WnxiAMSy  J.,  concurred. 

Judgment  for  the  plaintiffs. 
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Nov.  17. 


Maunder  v.  Collbtt. 


A  defendant,  J^OWLINGy  Serjt.,  had  obtained  a  rule  calling  oa 
who  has  ob*  ^j^^  defendant  to  shew  cause  why  the  demurrer  8od 

tained  an  ... 

order  for  par-  pl^^  which  had  been  delivered  in  this  case,  should  ool 

ticulars  of  the  be  set  aside,  with  costs.  It  appeared  by  the  %f&6m% 
mimd^  wfth  T  ^^^  ^^  defendant's  attorney,  on  the  27th  of  Odciber  lastt 
stay  of  pro-      had  obtained  from  Coltmany  J.,  at  chambers,  an  order 

ceedings  until  f^^.  particulars  of  the  plaintiff's  demand,  with  a  stay  of 

they  are  de- 

livered,  may     proceedings  in  the  meantime;  which  order  was  dnvn 

waive  the  de-  up  and  served  that  day  on  the  attorney  for  the  plaintifi 
particidare^^  No  specific  time  for  the  delivery  of  the  particulars  wai 
and  plead  or  mentioned  in  the  order.  On  the  7th  of  November  thi 
denaur  to  the    defendant's  attorney  served  a  notice  on  the  plainlit 

stating  that  he  waived  the  delivery  of  the  particulars  of 
demand,  and  at  the  same  time  delivered  the  demumr 
abd  plea  in  question.     He  cited  fVickens  v.  Cox*  (a) 


\ 


PasJiley  now  shewed  cause*  The  presumed  groood 
on  which  it  is  attempted  to  set  aside  the  proceedings  ai 
irregular,  is,  that  the  defendant  should  have  obtained  aip 
other  order  to  rescind  that  which  he  had  obtained  for  dif 
delivery  of  particulars  of  demand.  There  are  twocsNI 
which  apparently  form  the  foundation  for  theapplicatioik 
In  Burgess  v.  Swain  (b)  it  was  held  that  the  defeadiilii 
having  obtained  a  judge's  order  for  delivery  of  parUcoian  ' 
of  the  plaintiff's  demand,  and  for  staying  proceedingl 
in  the  meantime,  could  not  sign  judgment  of  noitfrm 
against  the  plaintiff  for  not  declaring.  That  case  is  ob- 
viously distinguishable  from  the  present;  for,  heretka 
waiver  of  the  particulars  by  the  defendant,  tends  to  bci-  i 

(a)  4>M.^W.  67.,  6  Dowl.         (b)  1  B.^C.  485. 

P.  c.  69s. 
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itate,  and  not  to  put  a  stop  to  the  plaintiff's  proceed- 
ngs.    Wickens  v.  Cox  seems  to  have  been  decided  on 
lie  ground  that  the  notice  of  waiver  was  not  given  be* 
ore,  but  was  contemporaneous  with,  the  demand  of  de- 
daration.    There,  a  defendant,  after  obtaining  a  similar 
Mrder  for  particulars,  served  a  demand  of  declaration,  at 
the  bottom  of  which  was  a  notice  that  he  had  abandoned 
the  order;  and  it  was  held  this  was  irregular,  and  that 
he  oogfat  to  have  got  rid  of  the  order  for  particulars  be- 
Gare  the  demand  of  declaration;  and  the  court  set  aside  a 
judgment  of  non-pros  which  had  been  signed  for  want 
of  a  declaration.     The  court  is,  therefore,  at  liberty  to 
decide  this  case  on  principle.    A  defendant  who  obtains 
ui  order  for   information   may,   if  he  finds   that  he 
can  dispense  with  such  information,  waive  the  order. 
[Umde^  J.    Is  any  thing  said  in  Wickens  v.  Cox  about 
CQUi?    It  may  be  that  a  defendant  will  not  be  allowed 
to  waive  an  order  for  particulars  of  demand  where  the 
<itiier  side  has  incurred  expense  in  preparing  them.]    It 
ii  laid  down  in  22  Vin.  Abr.  tit.  Waiver^  pi.  3.,  that  a  de- 
fcodant  may  waive  his  plea  to  the  writ,  and  plead  to  the 
tedoD.    {Witde^  C.  J.   Is  that  law  now  ?    Can  you  now 
wit?e  a  dilatory  plea  ?    I  think  the  plaintiff  might  sign 
jodgment.]     The  citation  from  Viner  shews  the  general 
principle.     So  a  party  may  abandon  a  rule  for  a  new 
M,  or  for  security  for  costs :  so,  overseers  may  abandon 
VI  order  of  justices,  though  under  hand  and  seal :  The 
fi^if  V.  Inhabitattts  ofDiddUbury  [a) ;  The  Queen  v.  /;«- 
qf^.  Pancras.  (A) 


1846. 
Maundbb 

COLUSTT. 


DtfwUng,  Serjt,  contra.  By  rule  H.  T.  2  JViU.  4. 
'**  46. (c),  ^  the  defendant  shall  not  be  at  liberty  to  waive 
**%  plea,  without  leave  of  the  court  or  a  judge."     Here, 


12  Ea$i,  359. 
3Q,B.  3^1. 


(c)  SB.JfAd.  380.,  8  Bingh. 
294.«  1  M.  4f  Sc.  421. 
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the  defendant  has  thought  proper  to  draw  ap  his  order 
for  particulars,  with  a  stay  of  proceedings  until  they 
were  delivered ;  and  he  cannot  be  permitted  to  rescind 
that  order  of  his  own  will.    In  Wickens  v.  Cox^  Parkcy  B, 
says :  ^'  This  is  an  order  which  is  absolute  at  the  time 
for  a  stay  of  proceedings ;  and  the  question  is,  whether 
it  can  be  got  rid  of  without  an  instrument  of  equal 
force  and  authority.'^      And,  again  :   <'  The  defendant 
might  get  rid  of  the  order  by  obtaining  a  summons  and 
a  judge's  order:"  and,  in  giving  judgment,  he  sajs;> 
*'  The  order  for  particulars  should  have  been  disposed 
of    before   the    demand   of    declaration    was    gireo." 
llVildcy   C.J.      What  can  be  the   use   of  putting  the 
defendant  to  the  expense  of  obtaining  a  summons  aod 
order  to  rescind  ?   MauUj  J.    In  the  last  case,  ParkCf  Rf 
assumes  that  the  order  restrains  the  defendant.    Tin 
plaintiff  cannot  proceed,  or  compel  the  defendant  to'Jfi  - 
on,  till  he  has  complied  with  the  order.    But  it  does  Mt 
follow  tliat  both  the  plaintiff  and  the  defendant  shallil?  i 
all  events  be  restrained  from  proceeding.    ThedefeBdil||  \ 
may  go  on  if  he  pleases :  the  plaintiff  not  till  he  compiiib  = 
with  the  order.]     The  question  still  is,  whether  the  S^ 
fendant  can  go  on  without  obtaining  an  order  to  resdiA 
the  former  one.     [Maule^  J.    If  the  meaning  of  tbefh^l 
order  be  that  which   I  have  supposed,  the  defenn|i:.^ 
need  not  go  to  a  judge  for  another  order  to  allovrUlP 
to  proceed,]  '    ^ 

Wilde,  C.  J.  The  order  obviously  means  that  tt| 
plaintiff  shall  be  restrained,  and  not  the  defendant  j( 
is  idle  to  say  that  the  defendant  cannot  waive  an  ordOt 
or  take  any  step  in  the  cause,  without  obtaining  a  frdif 
order  to  rescind  it. 


Pa'  curiam^ 


iC 


Rule  discharged,  with  oori|» 
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IB  dem.  Benjamin  Goodt£Ab  Blomfield  v.  ' 

tThc  Reverend  Chables  Eybe,  Clerk. 

JVo«.  23. 
^RIS  was  au  action  oF  ejectmentf  which  came  on  for  A.  being 
trial  before  Coleridge^  J.,  at  the  summer  assizes  for  "^"^  ^ 
3  county  ot  EsseXf  in  1845,  when  a  verdict  was  found  lands^in  con- 
f  the  plaintiifT,  subject  to  the  opinion  of  the  court  on  templation  of 
6  i)oints  stated  in  the  following  case :  —  ^i^jj  Aw- 

Before  and  at  the  time  of  the  surrender  to  uses  here*  rendered  the 

wter  mentioned,  Mary  Sida  was  seised  in  her  demesne  ?*"®*  *J  "*® 
J.  .J. .  ^\  intent  that 

^01  ieej^  at  the  will  of  the  lord  of  the  manor  of  Over-  the  lord  might 

'  •  '  re^grant  the 

M  to  the  use  cf  A.  until  the  solemnization  of  the  marriage :  and,  from  and 

t die  marriage^  to  the  use  of  B.  for  life ;  and,  after  his  decease^  to  A,  and  her 
H  for  life ;  and,  after  her  decease^  to  Uie  use  of  such  child  and  children  of 
Vtaljr  of  A.  by  B,  to  he  begotten,  and  for  such  estate,  &c.,  charged  with  any 
liif  ;jmii8  for  any  other  of  their  children,  as  A,  should  by  deed  or  will 
ikimae^  or  appoint,  &c.|  and,  in  default  of  appointment,  to  the  use  of  all 
xUlren  of  the  marriage,  in  equal  shares ;  and,  in  default  or  failure  of  such 
im,  dien,  horn  and  afler  the  decease  of  B,,  to  the  use  of  A,,  her  heirs  and 
^toK  erer. 

be  marriage  took  place,  and  two  sons  having  been  bom.  A,,  by  a  will,  re- 

)f  Ho  the  power,  gave,  devised,  and  appointed  the  premises  to  her  eldest  son 

bibtirs  and  assigns  for  ever,  from  and  after  the  decease  of  B.,  upon  con- 

\  tlfat  he  should   pay  to  his  brother  D.,  the  second  son,  200Ly  within 

y^  after  the  decease  of  B,,  or  on  X).  attaining  the  age  of  twenty-one.    The 

iBD'tiroceeded  —  ^'  but,  in  case  it  shall  happen  that  neither  of  my  sons 

ad  ahall  be  living  at  the  decease  of  B.,  then  I  do  give,  devise,  direct,  and 

',  the  said  copyhold  messuage,  &c.,  unto  E.  (the  father  of  B.),  his  heirs 

igna,"  in  trust  for  sale. 

eqoently  to  the  date  of  the  will,  there  were  four  other  children  born  of 
riage.  A.  died  without  altering  ^her  will.  C.  and  D.  died  before  their 
9.:  — 

tet  the  appointment  by  A.  was  not  void  by  reason  of  its  having  been 

her  during  coverture,  notwithstanding  the  original  surrender  contained 

vs  dispensation  with  the  disability  arising  from  coverture. 

dd,  diat  the  appointment  was  void,  by  reason  of  the  subsequent  limit- 

?.,  the  grandfather ;  for,  that  the  estate  or  interest  given  to  C,  the  son, 

rmer  part  of  the  will,  was  not  less  subject  to  be  defeated  in  conse- 

the  gift  over  b^Mng  to  a  person  incapable  of  taking,  than  if  it  had  been 

I  who  was  properly  an  object  of  the  power. 
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1846.        ^^^^  an(l  Netherhall  in  the  county  of  Esses^  according  to 

'  the  custom  of  the  said  manor,  of  the  tenements,  with 

Doe  dem.      ^^^  appurtenances,  in  the  declaration  mentioned,  the 
Blomfield 

^^  same  then  and  still  being  part  and  parcel  of  the  same 

Etrb.        manor,  and  a  customary  tenement  thereof,  demised  tod 

demisable  by  copy  of  the  court-rolls  of  the  said  manor, 

by  the  lord  of  the  said  manor,  or  by  his  steward  of  die 

court  of  the  said  manor  for  the  time  being,  to  aaj 

person  or  persons  willing  to  take  the  same,  in  fe^ 

simple,  or  otherwise,  to  hold  of  the  lord  of  the  nii 

manor,  at  the  will  of  the  lord,  according  to  the  cuatM 

of  the  said  manor. 

By  the  immemorial  custom  of  the  manor,  the  yoangot  I 
son  of  any  person  dying  seised  of  any  descendible  esliift 
in  any  of  the  copyhold  tenements  thereof,  is  the  coi- 
tomary  heir  oihisfatheTi  and  succeeds,  as  such  heir^lP 
the  tenements  of  which  his  father  dies  seised. 

Mary  Sida^  being  so  seised  and  in  possession  of  dbl 
said  customary  tenements,  with  the  appurtenaDce%  diii 
on  the  2nd  of  August^  ITGi*,  by  the  rod,  duly  surrender 
out  of  her  hands  into  the  hands  of  the  lord  of  the  lal 
manor,  by  the  hands  and  acceptance  of  WiUiam  Oh^ 
liiij  gentleman,  in  the  place  of  the  lord's  bailiff,  andil 
the  presence  of  D.  Sida  and  «/.  Blomfield  the  elder,  M 
copyhold  or  customary  tenants  in  the  manor,  they  ^ 
nessing  the  same  according  to  the  custom  of  the 
the  said  tenements,  with  the  appurtenances,  to  the 
tent  that  the  lord  should  thereupon  re-grant  all 
every  the  said  surrendered  messuage,  lands, 
hereditaments,  and  premises,  with  their  appu 
to  and  for  the  several  uses  and  purposes  h 
mentioned  and  expressed  of  and  concerning  the 
that  is  to  say,  to  the  use  and  behoof  of  the  said 
Sida^  her  heirs  and  assigns,  until  a  marriage  in 
should  be  had  and  solemnized  between  her  the 
Mary  Sida  and  John  Blon^field  the  younger;  andt 
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and  after  the  solemnization  of  the  said  intended  iiiar-         1846. 

riage  between  the  said  John  Dlomfield  the  younger  and 

Mary  Sida,  then  to  the  use  of  the  said  John  Blomfield 

foir  and  during  his  lifetime ;  and,  from  and  after  his  de-  «. 

CMtse*  to  the  use  of  the  said  Mary  Sida,  his  intended        £tbb. 

imEdf  and  her  assigns,  for  and  during  her  lifetime;  and, 

from  and  after  her  decease,  to  the  use  of  such  child  or 

Mdren  of  the  body  of  the  said  Mary  by  the  body  of  the 

0id  John  Blomfield,  her  said  intended  husband^  to  be 

begotten,  and  for  such  estate  or  estates^  or  other  interest, 

md  in  such  parts,  shares,  and  proportions,  manner  and 

firm,  charged  and  chargeable  with  any  sum  or  sums  of 

wwwy  for  any  other  of  their  children,  as  she  the  said 

^^h  ky  ^^  d^^^  or  deeds,  writing  or  writings,  to  be  by 

her  sealed  and  delivered  in  the  presence  of,  and  attested  by, 

/Mo  or  more  witnesses,  or  by  her  last  will  and  testament  in 

^ing,  to  be  by  her  signed,  sealed,  and  jmblished,  as 

ukA,  i»  the  presetice  of  and  attested  by  three  or  more  wit" 

^ases,  shall  or  may  limit,  declare,  devise,  direct,  or  ap^ 

f0m/;  and,  for  want  of  such  limitation,  declaration, 

defise,  direction,  or  appointment,  and  until  such  limit- 

fttioD  or  declaration,  devise,  direction,  or  appointment 

shall  be  so  made  and  executed,  and  the  estate  or  estates, 

or  other  interest,  to  be  raised  and  created  thereby  as 

aforesaid,  shall  respectively  commence  and  take  effect,  to 

the  ose  of  all  and  every  the  children,  or  of  the  child,  if 

but  one,  of  the  body  of  the  said  Mary,  by  the  body  of 

I     die  said  John  Blomfield,  her  said  intended  husband,  to 

I     he  begotten,  in  equal  shares  and  proportions  (if  more 

^     ^  one  such  child),  and  to  take  as  tenants  in  com- 

;,     tton,  and  not  as  joint-tenants,  and  of  the  heirs  of  the 

I0veral  and  respective  bodies  of  such  children  lawfully 

ttBuing;  and,  if  there  should  be  but  one  such  child,  to 

the  use  of  such  only  child,  and  the  heirs  of  his  or  her 

iody  lawfully  issuing;  and,  for  want  and  in  default  or 

&ilure  of  such  children,  or  of  one  such  child  of  the 
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1  S^6.       body  of  the  said  Mary,  by  the  body  of  the  said  Joh 

'-^— *       Blomfieldf  her  said  intended  husband,  so  to  be  begotta 

Dob  dem.     iii^i^    and  from  and  after  the  decease  of  him  the  saj 

1>L0MFIELD 

f,,  John  Blomfieldf  to  the  use  and  behoof  of  the  said  Matj 

Etiul  \^\^  saij  intended  wife,  and  of  her  heirs  and  assigns,  Sn 
ever,  and  to  or  for  none  other  use,  intent,  or  purpose 
whatsoever. 

On  the  9th  of  August^  1 764<,  the  said  Mary  Sh 
intermarried  with  the  said  John  Blqmfield;  and  Job 
Blomfield  and  Mary  his  wife  continued  from  theoce 
during  their  respective  lifetimes,  and  John  Blom/SM 
until  his  death,  in  possession  of  the  premises,  with  the 
appurtenances. 

On  the  SOth  of  May,  1765,  the  said  surrender  10 
uses  was  duly  presented  by  the  homage^  at  a  court  cl 
the  lord  of  the  manor,  according  to  the  custom  thereot 
On  the  11th  of  November,  1765,  John  Blomfield,  it 
eldest  child  of  the  marriage,  and  the  father  of  the  lessor 
of  the  plaintiff,  was  born. 

On  the  14th  of  November,  1766,  WiUiam  BlomJUit 
the  second  child  of  the  marriage,  being  the  JVillum 
Blomfield  mentioned  in  the  will  hereinafter  mentioned^ 
was  born. 

On  the  5th  of  January,  1767,  there  being  then  M 
other  children  of  the  marriage  save  as  aforesaid,  Ifaf 
Sida  made  her  last  will  and  testament  in  writing,  wbishi 
was  signed,  sealed,  and  published  by  her  as  such  wi* 
and  testament,  in  the  presence  of  and  attested  by  tbrM 
credible  witnesses ;  which  will  was  as  follows :  — 
Appointment.       "  I>   Maty   Blomjield,    wife   of  John    Blomjieli 

younger,  of  Dedham,  in  the  county  of  Essex,  a 
to  and  in  pursuance  of  the  power  reserved  to  me 
said  Mary  in  and  by  a  certain  surrender  of  the 
of  Overhall  and  Ncika^hall,  in  Dedham^  dated  the  Snd 
Atfgust,  1 764,  made  and  passed  by  me  the  said 
by  the   name  of  Mary  Sida,  spinster,  upon  my 
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Dob  dem. 
Blomfield 


iDtended  marriage  with  the  said  John  Blomfield^  of  all  1846* 
that  messuage  or  tenement  called  Southfield  house,  and 
twelve  acres  of  land  and  pasture,  more  or  less,  there- 
unto belonging,  with  the  appurtenances,  in  Dedham  v. 
aforesaid,  and  held  by  copy  of  court-roll  of  the  said  Eybb. 
manor,  and  also  of  all  other  the  lands  and  tenements  of 
me  the  said  Mary  then  held  by  copy  of  court-roll  of 
fte  same  manor,  with  the  appurtenances :  Now,  as  con- 
cerning the  said  copyhold  premises,  with  their  appur- 
tenances, accordingly,  I,  the  said  Mary  Blomfield^  do 
hetAj  make,  publish,  and  declare  this  my  last  will  and 
testament,  in  the  manner  following,  that  is  to  say,  I  give^ 
derise,  direct,  and  appoint,  all  and  singular  the  afore- 
flud  copyhold  messuage,  lands,  tenements,  meadows^ 
paitoresy  hereditaments,  and  premises,  with  their  ap- 
pntenances,  unto  my  son  John  Blomfield^  and  to  his 
lieirs  and  assigns  for  ever,  from  and  after  the  decease  of 
fflj  husband,  John  Blomfield,  as  aforesaid :  but,  never- 
tbdess,  upon  this  condition,  that  the  said  John  Blomfield 
ikali  pay  to  my  other  son,  William  Blorfifieldj  the  sum 
of  200/.  of  lawful  money  of  Great  Britain^  within  one 
year  and  a  day  after  the  decease  of  my  husband,  John 
BlmfieUl  aforesaid,  in  case  that  my  son  William  Blom-* 
fM  be  then  living  and  twenty-one  years;  but,  if  he 
^'^riiODld  then  be  under  the  age  of  twenty-one  years,  then 
my  will  is,  that  the  above  said  200/.  shall  be  paid  him 
by  my  son  John  as  soon  as  he  comes  to  the  age  of 
tventy-one  years:  But,  in  case  it  shall  happen  that 
neither  of  my  sons  aforesaid  shall  be  living  at  the  de- 
of  the  said  John  Blomfield,  my  husband,  then,  and 
that  case  happening,  I  do,  by  this  my  will,  give^ 
direct,  and  appoint  all  and  every  the  aforesaid 
^to|iyhold  messuage,  lands,  tenements,  meadows,  pas-* 
^tnes,  hereditaments,  and  premises,  with  their  appur-* 
unto  my  father-in-law  John  Blomfield,  the 
ier,  of  Dedham,  in  the  county  of  Essex,  his  heirs  and 
roL,  HI.  —  €•  B,              o  o 


66^  MICHAELMAS  TERM, 

1846.        assigns^  in  trust,  nevertheless,  and  to  the  intent  and 
■        purposei  that  the  said  John  Blomfield  the   elder,  his 
Dob  dem.      heirs  and  assii^ns  (as  soon  as  may  be  after  the  deceue 
f,.  of  the  said  John  Blomfield^  my  husband),  shall  absolute!] 

Etbb.        sell  and  dispose  of  all  and  singular  the  aforesaid  copyhold 
messuage,   lands,   and   tenements,   meadows,  pasture^ 
hereditaments,  and  premises,  with  their  appurtenano^ 
and  surrender  or  cause  the  same  to  be  surrendene« 
unto  any  person  or  persons,  and  their  heirs  for  ever, 
who  shall  be  willing  to  purchase  the  same  premise^ 
with  their  appurtenances,  at  and  for  a  valuable  price  or 
consideration  or  purchase-money  for  the  same  premises; 
and  I  will,  order,  give,  direct,  and  appoint  such  pur- 
chase-money, so  to  be  made  and  arise  upon  the  absolute 
sale  of  the  premises  as  aforesaid,  to  be  applied  and  ptid 
unto  the  several  persons,  and  in  the  manner  next  hereio- 
after  mentioned,  that  is  to  say,  to  my  aunt  Mrs.  FrwM 
Holman  the  sum  of  50/.,  part  of  the  purchase-money;  to 
my  uncle  Mr.  William  Chaplin^  the  sum  of  SOLj  men 
part  thereof;  to  my  cousin  Richard  Chaplin  (son  of  tho 
said  William  Chaplin)  the  sum  of  50/.,  more  part  thereof; 
to  my  cousin  Chaplin  Holman,  the  sum  of  50Lj  toon 
part  thereof;  to  my  mother-in-law  Mrs.  Jane  Bhaifiddf 
the  sum  of  50/.,  more  part  thereof;  to  Mrs.  MaryBlait 
field,  Mrs.  Sarah  Blomfield,  Mrs.  Jane  Blomfield,  Mrs. 
Hannah  Blomfield,  and  Mrs.  Rebecca  Blomfield,  the  fife 
sisters  of  the  said  John  Blomfield,  my  husband,  to  each 
and  every  one  of  them  the  sum  oiSQl,  more  part  thereof; 
And,  as  to  the  residue  and  remainder  of  such  purchase- 
money  to  arise  and  be  made  upon  sale  of  the  said  caff' 
hold  premises  as  aforesaid,   I  give,  devise,  bequeithi 
direct,  and  appoint  the  same  unto  my  said  father-iii4iv- 
John  Blomfield  the  elder,  and  to  his  use  and  dispodL 
And  I,  the  said  Mary  Blomfield,  do  hereby  ratify  aal 
confirm  this  to  be  my  last  will  and  testament  as  O0B>i 
qeming  the  above  copyhold  premises  so  by  me  somsH 
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dered  as  above  mentioned,  with  the  intent  that  the  lord        1846. 

of  the  manor  above  said  shall  regrant  the  same  premises,        

with  their  appurtenances,  as  directed  and  appointed  by     ^*  ^*"^ 
tliit  my  said  will  and  testament    Also,  I  give  and  be-  ,,, 

qoeath  all  that  my  estate  which  came  to  me  by  the        fivas. 
desth  of  my  late  uncle  Mr.  Daniel  Sida,  to  my  beloved 
hosband  John  Blomfield^  to  his  heirs  and  assigns,  for 
eTer.    In  witness,"  &c. 

The  surrender  ui  the  said  will  mentioned,  of  the  9nd  of 
hgua  1764,  and  the  property  therein  also  first  men- 
tkned,  were  and  are  the  surrender  to  uses  hereinbefore 
nentioiiedt  and  the  premises  in  the  declaration  men^ 
tioned.  The  estate  in  the  said  will  mentioned  as  hBvmg 
come  to  Mary  Blomfield  by  the  death  of  her  said  uncle 
AbiM  SidOf  is  another  and  different  property. 

Od  the  16th  ofMarch^  1767,  the  said  John  BUmfkld 
nd  Maty^  his  wife^  were,  at  a  court  of  the  lord  of 
the  manor,  according  to  the  custom  thereof,  duly  ad- 
■itted  to  the  said  customary  tenements,  with  the  ap« 
pmanances,  pursuant  to  the  said  surrender  to  uses,  of 
the  Sod  o(  August^  1764,  to  hold  the  same  to  the  uses 
and  in  the  manner  mentioned  in  the  said  surrender. 

On  the  6th  of  Jidyt  1767,  fViUiam  Blomjield,  the 
Mood  son  of  the  said  marriage,  died. 

IWe  were  afterwards  five  other  children  of  the  mar- 
liige,  namely,  William  (the  second  of  that  name),  Maryf 
'   Smudf   Hefinfj  and  Sarah^  some  of  whom  are  still 
-   Svii^. 

;      On  the  19th  of  Jimej  1782,  Mary  Blonffield  died, 
I  without  revoking  or  altering  her  said  will. 
f      Oo  the  27th  of  December^  1782,  administration  with 
[  As  will  annexed  was  duly  granted  to  John  Blomfieldj 
\  lb  hnriMmd  of  Mary  Blomfield. 

Od  the  8rd  of  February^  1301,  John  Blomfield  the 

juoger,  the  eldest  son  of  the  said  John  and  Maryt 

at  a  ooiirt  of  tjhe  lord  of  the  said  manor,  admitted^ 

oo  2 
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1846. 

Dob  dem. 
Blomfield 

V. 

Etbb. 


according  to  the  custom  of  the  manor,  to  the  reversion 
or  remainder  in  fee  immediately  expectant  on  the  deaths 
of  John  Blomfield^  his  father,  in  and  to  the  aforesaic^ 
premises^  to  hold  to  him  the  said  John  Blomfield  th^ 
son,  his  heirs  and  assigns,  immediately  from  fmd  aft^ 
the  decease  of  John  Blomfield  the  father,  pursuant  ^ 
the  said  surrender  and  will  of  Mary  Blomfield^  ^| 
mother,  deceased. 

On  the  26th   of  Jtme^   1814,  John  Blomfidd  the 
younger,    intermarried  with  Elizabetk   Goodyear^  tbe 
mother  of  the  lessor  of  the  plain ti£    On  tbe  18tli  ol 
Juhfy  1820,  Benjamin  Goodyear  Blomfield^  the  lessor  of 
the  plaintiff,  was  bom,  and  was  the  youngest  son  of  tbe 
said  John  Blomfield  the  younger* 

On  the  20th  of  Jub/^  1820,  John  BlimfieU  tbe 
younger,  the  son  of  the  said  Maryf  the  testatrix,  and  tbe 
father  of  the  lessor  of  the  plaintiff^  died  intestate,  in  tbe 
lifetime  of  his  father,  John^  the  husband  of  the  said 
Matyf  leaving  the  lessor  of  the  plaintiff,  his  yoangest 
son  and  customary  heir  by  the  immemorial  custom  of 
the  said  manor,  him  surviving. 

On  the  6th  of  September^  1820,  John  BloomfieUj  tbe 
husband  of  the  said  Mary^  and  grandfiuher  of  tbe 
lessor  of  the  plaintiff,  died,  having  been,*  until  his  deatb, 
in  possession  of  the  premises.  After  the  death  olJA^ 
Blomfieldf  the  husband  of  the  said  Mary^  and  on  tbe 
21st  of  February i  1821,  at  a  court-baron  then  heldlbr 
the  said  manor^  the  homage  presented  the  said  sur* 
render  of  the  2nd  o{  Augustf  1764,  and  the  marriage  of 
the  said  Mary  Sida  and  John  Blon^fieldg  and  tbtt 
there  was  issue  of  the  said  marriage  six  children,  to 
wit,  the  said  Johnf  William^  Mary^  Satnuel,  Henrys  vA 
Sarahs  and  that  the  said  Mary  Blomfidd  (formerly 
Mary  Sida)  died  in  the  lifetime  of  her  husband,  witb- 
out  having  made  any  appointment  or  disposition,  by 
deed  or  will,  of  the  said  premises,  leaving  six  chiklrca 
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Iier  surviving ;  and  that  Jb^n  and  Henry ^  two  of  the        1846. 
said  children,  bad  died  in  the  lifetime  oF  John  Blomjleli^  ■ 

their  &ther;  and  that,  on  the  1st  o^  Novembn*  then  last,     ^*  ^^™^ 
at  a  conrt  tlien  held,  the  death  of  John  Blomfieldj  the  ^^ 

father,  bad  been  presented,  and  the  first  proclamation        Evbe. 
made,  and,  at  another  court,  held  on  the  1st  of  De^ 
cember  then   last,   the  second  proclamation  had  been 
made. 

The  case  then  stated  the  admittance,  at  the  same 
court,  of  William  Blomjield,  May  Fitch,  Samuel  Blom'- 
foldy  and  Sa3*ah  Rouse  (sons  and  daughters  of  John 
Blomfield  and  Mary  his  wife),  and  also  of  Mary 
Blomfield  (daughter  of  Henry  Blomjield,  deceased), 
respectively,  to  one  sixth  of  the  premises,  pursuant  to 
the  surrender  of  the  2nd  of  Anguslf  1764. 

Between  the  months  of  February,  1821,  and  March, 
1823,  Mary  Blomfield,  the  only  child  and  heiress-at* 
law  of  Henry  Blomfield  (the  son),  married  one  Kidd, 
and  afterwards,  and  before  March,  1823,  died  without 
leaving  issue. 

At  a  court  holden  for  the  manor,  on  the  18th  of 
March,  1823,  the  homage  presented  the  admission  (as 
above)  of  Mary  Kidd,  late  Mary  Blonifi-eld  (the 
daughter  of  Henry  Blomfield),  and  her  death;  and 
thereupon  Samuel  Blomfield^  youngest  son  and  heir- 
at-jaw  of  John  and  Mary  Blomfield^  formerly  Mary 
&da,  the  said  Mary  Kidd  having  died  without  issue, 
was  admitted  to  one  sixth  part  of,  or  share  in,  the  said 
premises,  to  hold  to  him,  Samuel  Blomfield,  his  heirs 
and  assigns* 

In  the  year  1824*,  the  present  defendant  purchased 
the  interest  of  all  the  said  parties  in  the  premises, 
except  the  interest  of  the  lessor  of  the  plaintiff,  Ben-* 
kmin  Goodyear  Blomfield.  On  the  14fih  of  December, 
1824,  a  deed  of  covenant  was  executed  [a  copy  of 
which  accompanied  the  case];  and  afterwards,  on  the 
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1846.        14th  of  December^  1824,  a  surrender  was  made,  and 

■  recovery  sufferedi   in   pursuance  of  the  said  deed  of 

PoB  dero.     covenant ;  and  the  defendant  was  thereupon  admitted  to 
Blomfjbm>  , 

9.  the  premises,  except  the  share  of  the  said  BenjanUn  Gooi^ 

Eymb.       year  BUmfield^  accordingly,  to  hold  to  him,  bis  hetn 

and  assigns,  for  ever,  according  to  the  custom  of  the 

said  manor,  and  entered  into  the  possession  thereof, 

and  continued  in  the  possession  or  enjoyment  of  tb 

same  until  the  present  ejectment  was  brought  in  the 

beginning  of  the  year  1845. 

There  was  a  custom  in  the  manor  to  appoint  gusN 
dians.  Mr*  W.  C.  Bouse  was  appointed  guardian  of  tbe 
lessor  of  the  plaintiff. 

In  the  year  1825,  a  lease  was  also  granted  by  Boiae, 
who  purported  to  act  as  the  guardian  of  the  lessor  of 
the  plaintiff,  to  the  defendant,  of  the  one  sevendi  share 
of  the  lessor  of  the  plaintiff  in  the  premises ;  whidi 
lease  had  expired  before  the  ejectment  was  brought 

The  declaration  in  this  ejectment  contained  two  de- 
mises in  the  name  of  the  said  Benjamin  GooAftar 
Blomfiddj  viz.  one  on  the  1st  of  January^  1825,  and 
the  other  on  the  1st  of  September^  1841* 

The  defendant  defended  the  ejectment,  as  landlord, 
for  six  sevenths  of  the  property. 

On  tfie  trial,  lease,  entry,  and  ouster,  and  possession, 
were  admitted,  as  to  six  sevenths  of  the  property ;  but 
the  defendant's  counsel  contended  that  the  lessor  of 
the  plaintiff  was  not  entitled  to  recover  such  six  seveothi 
on  the  following  grounds  —  first,  because  the  appobt- 
ment  by  the  said  Mary  was  made  in  the  lifetime  of  htf 
husband,  and  the  said  surrender  to  uses  of  the  Sad  of 
August,  1764,  contained  no  dispensation  of  the  oovw* 
ture  of  the  said  Maty  —  secondly,  that  the  appointment 
by  the  said  Maty  in  and  by  her  said  will,  was  void  ke 
excess,— -in  attempting  to  benefit  persons  not  objects  of 
the  power  created  by  the  said  surrender  — -  thirdly,  thai 
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die  said  JoknBhmfieldj  the  father  of  the  lessor  of  the        1846. 

plaintiff,  was  to  take  under  the  said  appointment  only        — — — 

in  the  event  of  his  beinff  alive  at  the  death  of  his  father,     J?®"  ^™' 
,       ,      ...  .  ,  ,  ,_     Blomfuua 

whom  be  did  not  survive;  or,  that  any  interest  he  would  ^^ 

otherwise  have  taken,  was  divested  or  defeated  by  his        Btbb. 

death  in  his  father's  lifetime  —  lastly,  that  there  was  no 

iorrender  to  the  uses  of  the  said  will. 

If,  on  all  or  any  of  the  said  grounds,  the  court  are 
of  opinion  that  the  lessor  of  the  plaintiff  was  not 
entitled  to  the  said  six  sevenths  of  the  property  in 
question,  the  verdict  for  the  plaintiff  is  to  be  set 
aside,  and  a  verdict  entered  for  the  defendant ;  if  other- 
wise, it  is  to  stand  for  the  plaintiff. 

Any  of  the  surrenders,  admittances,  or  other  docu- 
neots  mentioned  in  the  case,  are  to  be  referred  to,  if 
necessary.  The  court  are  to  be  at  liberty  to  draw  any 
infinences  from  the  facts  stated ;  and,  if  either  party 
ihall  so  desire,  the  facts  are  to  be  stated  in  the  form 
of  a  special  verdict,  which  is  to  be  entered  accord- 
ingly. 

Channdlf  Seijt  (with  whom  was  WiUes)^  for  the 
plainti£ 

The  first  question  is,  whether  the  deed  giving  the 
power  of  appointment  to  Mary  Sida^  authorised  an  ap- 
pointment by  her  during  ccfoeriure.  It  is  submitted  that 
the  words  '^notwithstanding  her  coverture,'^  or  '^  whether 
covert  or  sole,''  were  not  necessary;  or,  if  necessary, 
that  they  may  be  inferred ;  for,  unless  the  power  could 
be  exercised  during  coverture,  it  could  only  be  available 
iQ  the  event  of  Mrs.  BlomJield*s  surviving  her  husband ; 
and  this  can  hardly  be  said  to  be  consistent  with  the  in- 
tention of  the  parties.  In  Driver  d.  Berry  v.  T/ump- 
aon  (a),  it  was  held,  that,  if  a  copyhold  be  surrendered 

(a)  4  Taunt.  294. 
O  O  4 
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1846.        ^o  such  uses  as  a  feme  covert  shall  by  will  or  codicil  ap* 
— -        point)  a  paper  purporting  to  be  a  will,  though  made  by 
Doe  dem.      j^g|,  living  her  husband,  is  a  good  execution.    The  words^ 
^^  the  absence  of  which  will  be  relied  on  here,  were  also 

Etb&        wanting  there.    iMatde^  J.     But  there  were  the  words 
*^  at  any  time  tliereafter,"  &c.]    In  Sugden  on  Powers (a]| 
it  is  said :  ^^  It  must  be  remarked,  that,  on  the  authority, 
of  the  case  of  Mick  v.  Beaumont  (£},  it  has  been  some-, 
times  considered  doubtful  whether  a  power  given  to  a 
feme  sole  was  not  suspended  by  her  marriage.     The 
settlement  in  that  case  was  made  by  a  single  woman, 
and  powers  were  given  to  her,  to  be  executed  by  deed 
or  will:  she  afterwards  married,  and,  during  her  co- 
verture, exercised  the  powers  by  will.    Upon  a  bill  filed 
by  the  appointee,  to  establish  the  execution  of  the  poweri  - 
Lord  King  dismissed  it,  on  the  ground  that  the  remedy 
lay  at  law ;  but,  upon  appeal  to  the  House  of  Lord% 
the  dismission  was  reversed,  and  the  court  of  Chancery 
was  directed  to  state  a  case  for  the  opinion  of  the  court 
of  King*s  Bench ;  but  it  has  never  been  ascertained  what 
ultimately  became  of  the  case.     The  case,  however,  has 
frequently  been  cited  as  an  authority  that  a  feme  covert 
may  exercise  such  a  power,  (c)     la  one  case  (d)^  Lord 
Hardwicke  said :  *  It  has  been  deteimined  in  this  court 

■ 

that  a  feme  coff^ert  can  execute  a  power,  as  in  Travel  f«  \ 
Travel  (e)  and  in  Rich  v.  Beatwiont^  where  the  lords  i 
sent  a  case  to  B.  R.  for  their  opinion,  which  they  never  ^ 
did  before ; '  and,  in  another  case,  he  observed  that  it 
had  been  disputed  whether  a  feme  covert  could  executes  i 
power  coupled  with  an  interest,  and  it  was  held  sbe  4 


(a)  7th  edit.  p.  183.  (d)  See  2  Fes.  sen.  I9I. 

(6)  6  Bro.  C.  P.  152. 2d.  ed.  (e)  Cited  2  Fez.  sen.  19U 

And  see  4  Fin,  Ahr.  l68.  pL  and  reported  by  the  name  of 

26.»  Rich  V.  Beaumont.  SckUer  v.  Travel,  3  Fin,  Jk> 

(c)  See  S  Atk.  711.,  Dowm  427. 
v»  Timperon,  4  Rwi.  334, 
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Doe  dein* 
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1^  by  the  House  of  Lords,  with  the  advice  of  the        184-6« 
esi  in  Midi  v.  Beaumont :  that  was  a  general  power, 
in  the  case  before  him,  he  observed  that  the  ques- 
ODold  not  arise,  because  the  power  was  expressly  to  ,,, 

executed,  whether  covert  or  sole{a\  So  that  ht  Eybb* 
:ed  Rich  v.  Beaumont  as  an  authority,  where  no  ex 
Am  indicated  that  the  coverture  was  not  to  be  an 
tde;  and  this  places  the  point  upon  the  ground, 
of  the  husband's  rights,  but  of  the  donor's  intention ; 
in  another  case,  it  is  expressly  stated,  arguendo  (i), 
t  case  was  sent  from  the  court  of  Chancery  for  the 
bn  of  B.  R.,  where  it  was  held  a  good  appointment. 
\  whatever  was  the  decision  in  this  case,  the  law  is 
dearly  settled,  that  a  feme  caoert  may  execute  a 
BT  given  to  her  whilst  sole.^  In  Hearle  v.  Green^ 
:  {e\  the  question  was  whether  an  appointment  by 
ifiuit  married  woman  was  good';  and  Lord  Hard^ 
t  observed :  ^'  The  counsel  for  the  plaintiffs  have 
t  further,  and  insisted  that  2ifeme  covert  may  exercise 
a  power,  and  cited  the  case  of  Rich  v.  Beaumont^  in 
louse  of  Lords.  It  was  so  determined  in  the  case  of 
jr  Travel^  before  Lord  Chancellor  King.""  In  the 
ent  case,  the  surrender  was  of  the  estate  of  the  wife; 
it  would  be  most  materially  and  unwarrantably 
lag  down  the  evident  intent  of  the  surrenderor,  to 
i  that  the  power  could  only  be  well  executed  by  her 
n  jo/^. 

be  next  question  is,  whether  the  appointment  is  void 
excess,  in  attempting  to  benefit  persons  not  properly 
cts  of  the  power.  An  appointment  is  not  necessarily 
because  some  of  its  limitations  are  incapable  of 
g  supported.  In  Doe  d.  Nicholson  v.  Welford  ((£), 
if  a  power  to  appoint  to  any  one  or  more  of  the 

)  2  Li.  Ken.  82.  (c)  3  Atk.  695. 

)    2   Vex.  sen.   64. :  and  {d)  12  Ad.  S^  E.6\. 

Vest.  sen.  308.  305. 
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1 846.        appointor's  children^  an  appointment  to  E.i  hb  daughteri 
■        ^ith  limitations  over  to  her  daughter,  was  held  good  as 
Bi^^ut^^    to  £.,  though  void  as  to  the  grandchUd.     So,\siHewU 
o.  V.  Lord  Dacre  (a),  A^  a  widow,  having  a  power  of  tp* 

£yBi,        pointing  a  fund  amongst  her  children,  by  her  will  ap- 
pointed shares  to  certain  of  her  children  for  Ufe^  with 
remainder  to  their  children ;  and,  in  case  any  of  ber 
children  died  in  her  lifetime,  she  gave  the  share  toiiii    \ 
or  her  issue ;  and,  in  case  there  should  be  no  issne^  the    i 
survivors  of  ^.'s  children  were  to  take :  and  it  was  held 
that  the  appointment  to  the  grandchildren  was  void,  but 
that  the  alternative  gift  over  to  the  surviving  childnPi 
in  case  any  died  in  the  testatrix's  lifetime  without  iisiM^ 
was  valid.     The  courts  have  always  construed  appoint 
ments  by  will  more  favorably   than  those  by  doei 
Adams  V.  Adams  (b)  is  also  an  instance  of  a  power  dis 
execution  of  which  was  held  void  only  so  far  as  tht 
excess.     In  Brudenell  v.  Elwes  (c),  the  estate  was  settled 
on  the  husband  for  life,  remainder  to  the  wife  for  libb 
remainder  to  the  children,  as  the  husband  and  wife^  or 
the  survivor,  should  appoint ;  and,  in  defkolt  of  ap* 
pointment,  to  the  first  and  other  sons  successively  ii 
tail  male ;  remainder  to  the  husband's  right  heirs.    Bf 
a  joint  appointment,  a  portion  of  the  estate  was  ap- 
pointed to  a  daughter,  in  fee,  to  raise  1000/.  for  one  of 
the  sons,  with  a  power  of  revocation  and  new  appoint- 
ment in  the  husband  and  wife,  and  the  survivor,  amoigrt 
the  children.     The  wife,  who  survived,  revoked  the  ap- 
pointment to  the  daughter  (but  without  prejudice  to 
payment  of  the  1000/.),  and  appointed  new  uses, 
of  which   were  void,  as  not  being  authorised  by 
power ;  and  it  was  decided,  that,  subject  to  the 
well  created  by  that  appointment,  —  being  sm 

(a)  2K6en,622.  (c)    1   iSM,  44S^   7^^ 

(6)  Cowp.  65 1. ;  cited  2  Sug^     jon.  382. 
den  on  Powers^  7th  edit  p.  48. 
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« 
life  estates  to  the  daughter  and  one  of  the  sons, — the        1846. 

estate  went,  as  in  default  of  appointment,  according  to  ■■ 

the  directions  of  the  original  settlement^  viz,  to  the  sons     P^*  ^^' 

BliOMPIBLD 

successively  in  tail  male,  remainder  to  the  right  heirs  of  f,^ 

thefiither.   The  revocation,  therefore,  was  held  to  be  ab-        Byiuk 
solnte^  although  the  appointment  was  only  partially  valid 
The  master  was  of  a  contrary  opinion ;  but  the  court 
of  King's  Bench  certified  in  favour  of  a  total  revoca- 
tioo,  and  the  Lord  Chancellor  adopted  their  certificate. 

It  will  be  said  that  John  Blornfield  the  son  did  not, 
under  this  appointment,  take  an  absolute  estate  in  fee, 
but  only  on  the  contingency  of  his  surviving  his  father. 
Tbe  words  **  from  and  after  the  decease  of  my  husband," 
do  not  limit  the  time  of  vesting  of  the  estate,  but  refer 
only  to  the  period  of  enjoyment.  The  intention  of  the 
ippobtor  was,  to  benefit  her  son  John  and  his  issue, 
lod  at  the  same  time  to  benefit  his  brother  William. 
If  the  interest  of  John  Blornfield  was  not  a  vested  in- 
terest, WiUiam  would  lose  his  200/.,  unless  his  brother 
iokn  survived  his  father.  [MauU^  J.  The  words  are 
opress,  that,  ^^  in  case  it  shall  happen  that  neither  of 
Qy  sons  aforesaid  shall  be  living  at  the  decease  of  the 
aid  Jckn  Blornfield^  my  husband,"  the  estate  shall  go 
over.]  The  leaning  of  the  courts  has  always  been  to 
(oostrue  estates  to  be  vested,  if  it  be  possible :  Wrightson 
%  Maeauley  {a).  The  circumstance  of  the  husband's 
hanng  a  life  estate  here,  accounts  for  the  insertion  of  the 
avoids  ^<from  and  after  the  decease  of  my  husband." 
^  subsequent  limitations,  being  void,  may  be  con 
Vdered  as  being  out  of  the  will  altogether.  [^Cresswell,  J. 
It  is  difficult  to  say  that  the  limitation  over  is  to  be  ex- 
^oded,  when  it  is  a  question  of  construction  upon  the 
^bole  intent  of  the  will.] 

As  to  tbe  last  point,  it  can  hardly  arise ;  for,  the  in- 

(a)  14  M.  S(  W.  S14« 


Eyrb. 
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1846.        strument,  if  operative  at  all,  operates  in  the  nature  of  t 

will. 

Dob  dem. 

Bloufield 

»•  Talfourd^  Serjt  (with  whom  was  Bovil\  for  ihc  de- 

fendant.    The  argument  resolves  itself  into  two  points 

—  first,  whether  the  power  in  question  was  well  exe- 
cuted, being  executed  during  coverture,  and  there  being 
no  express  dispensation  with  the  disability  of  covertore 

—  secondly,  whether  John  Blomjield^  the  son,  took  i 
vested  estate,  or,  if  vested,  whether  it  was  not  divested 
by  his  death  and  that  of  his  brother  William  during  tbe 
life  of  the  father. 

1.  This  is  not  the  case  of  a  power  purely  collateral; 
it  is  a  power  coupled  with  an  interest ;  all  the  estates 
failing,  the  ultimate  limitation  is  to  the  wife  in  fab 
That  distinguishes  the  present  case  from  Driver  d. 
Berry  V.  Thompson^  and  other  cases,  where  it  has  been  ; 
held  that  a  married  woman  may,  without  express  wordsof  \ 
dispensation,  exercise  a  power  notwithstanding  her  co- 
verture. The  settlement  provides,  that,  in  the  event  of 
no  appointment  being  made,  the  estate  shall  go  eqoallj 
amongst  the  children  of  the  marriage.  So  long  as  ibe 
husband  lived,  there  would  be  uncertainty  as  to  the 
number  of  children  that  might  result  from  the  nuff<*' 
riage :  there  is,  therefore,  no  reason  why  the  power  of 
appointment  should  not  be  suspended  during  the  coTe^ 
ture.  It  is  true  that  Sir-E.  Sngden  strongly  inclines  10' 
the  opinion  that  a  power  may  be  exercised  by  a  marrien 
woman  during  coverture,  though  coupled  with  an  ia« 
terest.  It  is,  however,  a  point  upon  which  convey*! 
ancers  are  divided.  Mr.  Preston  takes  the  contraff 
view.  He  says  («) :  "  The  opinion  w*hich  prevails  at 
present,  is,  that  a  power  coupled  with  an  interest,  and'; 
vested  in  a  married  woman,  may  be  executed  by  bet 

(a)  1  Freiton  on  Abitraeti,  SSg. 
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doring  coverture.  Lord  Hardwicke  (a)  refers  to  the 
case  of  Beaumont  v.  Rich  (&},  as  having  decided  this 
point.  He  also  refers  to  the  case  of  Lady  Travel ;  and 
Ur.Siigdetif  in  his  valuable  Essay  on  Powers,  has  quoted 
i  long  list  of  coses  in  support  of  a  like  doctrine.  The 
case  of  Lady  Travel  has  not  been  found  ;  and  the  case 
of  Beaumont  v.  lUch,  instead  of  having  decided  the 
point,  left  it|  as  far  as  an  opinion  can  be  formed  from 
the  reports,  in  doubt :  and  all  the  other  cases  are  in-» 
mnces  of  powers  to  lease ;  and  such  powers  are,  from 
tbdr  nature,  to  be  exercised  during  coverture  ;  since  it 
11  manifestly  for  the  benefit  of  the  married  woman,  and 
of  the  persons  in  remainder  or  reversion,  that  the  pro- 
perty should  be  duly  and  properly  tenanted.  It  is  too 
waAf  then,  to  consider  it  to  be  clear,  that  a  power 
pfen  to  a  woman  by  way  of  interest  is,  without  a  dis-^ 
pensation,  in  terms  or  by  circumstances,  with  the  dis-> 
ability  of  coverture,  exerciseable  with  effect  while  she 
is  under  coverture."  And  in  Watkitis  on  Convey- 
meiDg  (c),  it  is  said  that  **  it  is  clearly  settled,  that  a 
Mrried  woman  may  exercise  a  power  simply  collateral, 
ikxigb  no  special  words  are  used  to  dispense  with  the 
disibility  of  coverture;  and  that,  if  there  be  an  express 
diapeosation  with  the  coverture,  she  may  exercise 
yovers  coupled  with  an  interest ;  but,  with  regard  to 
'pnrers  coupled  with  an  interest,  where  the  coverture  is 
Wt  entirely  dispensed  with,  there  is  no  decision  on  the 
^foint;  the  prevailing  opinion,  however,  is,  that  she  can 
lercise  such  powers  also."  {d)  And  see  the  authorities 
•allected  in  a  note  to  the  case  of  Grange  v.  Fiving.  (e) 
^There  being,  therefore,  no  case  in  which  it  has  been 


1846. 

Dob  dero. 
Blojifield 

V. 

£yub. 


(«)  SAOcin* 
(b)  Ilidk   V.   Beaammty    6 
Bn.  P.  C.  152.  2d  edition. 
(<?)   gch    edit.^    by    WhUe, 


(d)  Citing  1  iS^ti^  on  Powers^ 
6th  edit  185.  194.;  1  Prest. 
Abstr.  340. ;  Co.  Litt.  by  Har* 
grave,  112.  a.,  n.  6. 

(e)  JBridgman%^^oteB,lOB* 
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Etre. 


held  that  a  power  like  this  can  be  exerdaed  by  a  oii> 
ried  woman  during  her  coverture,  without  words  of 
express  dispensation,  the  appointment  here  is  altogether 
void. 

2.  There  is  an  undoubted  excess  in  the  execution  of 
this  power,  the  grandfather  not  being  in  any  d^ree  ao 
object  of  the  settlement.     It  is  not  disputed,  that,  where 
a  certain  quantity  of  interest  is  disposed  of  under  a 
power,  and  it  is  sought  to  dispose  of  the  rest  in  t 
manner  not  warranted  by  the  power,  the  execudon  wtj 
be  good  pro  tanio.    But,  here,  that  which  vitiates  the 
execution  is  engrafted  upon  and  forms  part  of  it   b 
Sadler  v.  Prati  (a),  a  lady  having  four  children  bj  her 
first  husband,  and  three  by  her  second,  and  baviog 
power  to  appoint  a  fund  amongst  the  former  only,  tf 
pointed  it  amongst  all  her  children  equally,  and  de* 
dared,  that,  if  her  children  by  her  first  hnsband  shoaU 
refuse  to  share  the  fund  with  her  other  childroi,the 
whole  fund  should  go  to  her  youngest  child  by  her  iint 
husband  :  and  it  was  held  by  Sir  L.  Shadwdl^  V.  Cf 
that  the  appointment  was  not  wholly  void,  but  that  the 
first  class  of  children  took  each  one  seventh  of  the  iiiiMl 
under  it,  and  that  the  other  shares  went  to  them,  as  n 
default  of  appointment     Brudenell  v.  Elwes  b  an  ao* 
thority  in  favour  of  the  defendant:  the  execution  of  Ae 
power  was  held  bad  in  all  beyond  the  limitation  totheioBt 
The  principle  now  contended  for  is  yet  more  strooglf 
exemplified  in  Denn  d.  Raddjiffi  v.  Bagsham  {b)  b 
Adams  v.  Adamsy  that  which  was  well  done  in  exerdie 
of  the  power,  was  not  at  all  involved  in  that  which  wtf 
ill  done.     The  same  remark  applies  to  Atexanitr^* 
Alexander  (c)  and  RotUledge  v.  DorriL  (rf)     Here,  the 
attempt  to    benefit  the  grandfather  forms  part  sad 


a  1  5  Simam,  632* 


(c)  2  Fez.  sen.  640. 

(d)  2  Ve9.ixm.S57. 
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parcel  of  the  appointment:  and,  though  the  attempt  is        1846. 

ibortife,  it  cannot  operate  to  supply  a  new  intention  in        

lh«  appointor.      If  John  Blomfield    the    son  took   a     P®"  ^*™- 
.  .  .      .       '  Blomfield 

vested  interest,  the  conditional  limitation  to  the  grand-  ^^ 

father  could  not  take  effect.     [Mavle^  J.    It  may  have        Eybk* 

beoD  a  vested  interest,  subject  to  be  devested  on  the 

bappening  of  the  contingency  adverted  to.     The  ques- 

tioo  is,  whether  that  estate  is  defeated  by  the  subsequent 

fimitation,   though   such  subsequent  limitation  cannot 

iCaelf  take  effect.]      The  estate  is  given  to  John  Blom" 

JUi^  the  son,  expressly  and  only  upon  the  supposition 

duit  the  appointor  can  give  it  contingently  to  the  grand- 

fclher.    Her  obvious  intention  was,  to  give  the  estate 

to  lier  son  John^  only  in  the  event  of  his  surviving  his 

fttber^  coupling  that  with   an  event  over  which   her 

power  did  not  extend ;  and  therefore  she  has  not  given 

il  to  him  at  all. 

ChanneUj  Seijt.,  in  reply.  If  the  wife's  right  to  ex- 
ntise  the  power  during  coverture,  is  to  depend  upon 
the  intention  of  the  husband,  there  is  strong  reason 
hereto  assume  that  he  intended  that  it  should  be  so 
tierdsed.  As  to  the  second  point,  no  doubt  could 
have  arisen  had  John  Blomfield  the  son,  survived  his 
fittber :  and  the  argument  on  the  part  of  the  defendant 
Btet  be  the  same  as  if  John  were  now  living.  As  to 
the  third  point,  the  argument  on  the  other  side  is,  that 
tbe  estate  did  not  vest  in  John^  or  that,  if  vested,  it  was 
'oveited,  in  the  events  that  have  happened,  by  the  con- 
'iliooal  limitation.  But  it  is  submitted  that  the  interest 
^^d  not  be  devested  by  a  conditional  limitation  that  is 
'^^  In  Waikins  on  Conveyancing  (a),  it  is  said  :  **  A 
"^ainder  is  to  commence  when  the  particular  estate  is, 
^DOi  its  very  nature,  to  determine ;  it  is,  as  it  were,  a 

c 

(a)  9th  edit.,  c.^5.  p.  214i. 
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Eyre. 


continuance  of  the  same  estate  ;  it  is  a  part  of  the  same 
whole.     A  conditional  limitation  is  not  a  continoance 
of  the  estate  first  limited  ;  but  it  is  entirely  a  different 
and  separate  estate.     It  is  not  to  commence  on  the  de- 
termination of  the  first;  but  the  first  is  to  detennioe 
when  the  latter  commences.     It  is  the  commencemeot 
of  the  latter  which  rescinds  and  destroys  the  former, 
and  not  the  ceasing  of  the  former  which  gives  ezisteooe 
to  the  last."      Here,  the  subsequent  limitation  nerer 
took  effect  at  all ;  and  therefore  the  former  estate  re- 
mains.    It  is  important  to  bear  in  mind  that  the  will  of 
Mrs.  Blornfield  was  made  when  two  children  of  the 
marriage  only  existed.     It  was  under  that  suppositioD 
that  the  power  was  executed. 

Cwr.aixkvdL 

CoLTMAN,  J.9  now  delivered  the  judgment  of  tie 
court  (a). 

This  case,  which  was  heard  before  the  late  Lord 
Chief  Justice  Tindal^  my  brothers  Matde  and  CmsaxBf 
and  myself,  was  an  ejectment  brought  for  the  recovery 
of  six  sevenths  of  certain  copyhold  lands,  of  which  ooe 
Mart/  Sida  was  formerly  seised  in  fee  at  the  will  of  the 
lord  of  the  manor  of  Overhall  and  Nctherhally  and  wbicb 
she  had,  on  the  2nd  of  August^  1764,  surrendered,  to  ih^ 
intent  that  the  lord  should  regrant  the  same  to  the 
of  Man/  Sida^  until  a  marriage  intended  should  be 
lemnized  between  her  the  said   Mary  Sida  and  Jok.-^'^ 
Blornfield  the  younger ;  and,  from  and  after  the  soleoi^^^ 
zation  of  the  marriage,  to  the  use  of  Jokn  Blomf^^f 
for  life ;  and,  after  his  decease,  to  the  said  Mmy  Sida  stcmd 
her  assigns  for  her  life;  and,  after  her  decease^ to th^ 


(a)  His  lordship  intimated 
that  it  was  to  be  considered  as 
the  judgment  of  Maule  and 
Cretswellf  J  J*,   and   himself  ; 


the  late  chief  justice  not  hiviqf 
expressed  any  opinion  apon  t^ 
case. 
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of  such  child  and  children  of  the  body  of  Mary 
by  the  said  John  Blomfield  to  be  begotten,  and  for 
estate  and  estates  or  other  interests,  and  in  such 
s»  shares,  and  proportions,  manner,  and  form, 
ged  and  chargeable  with  any  sum  or  sums  of  money 
my  other  of  their  children,  as  she  the  said  ikfary,  by 
deed  or  deeds,  writing  or  writings,  to  be  by  her 
nI  and  delivered  in  the  presence  of  and  attested  by 
or  more  witnesses,  or  by  her  last  will  or  testament 
riling,  to  be  by  her  signed,  sealed,  and  published  as 
1^  in  the  presence  of,  and  attested  by,  three  or  more 
esses,  shall  or  may  limit,  declare,  devise,  direct,  or 
Mnt;  and,  in  default  of  appointment,  to  the  use  of 
le  children  of  the  marriage,  in  equal  shares ;  and,  in 
ult  of  children,  to  the  use  of  the  said  Mary^  her 
s  and  assigns,  for  ever. 

he  marriage  took  place  on  the  9th  of  August^  1764. 
^ovembetj  1765,  John  Blomfield^  the  eldest  son  of  the 
riage,  was  born;  and  in  November^  1766,  WiUianiy 
second  son  of  the  marriage,  was  born. 
)n  the  5th  of  January^  1767,  there  being  then  no 
;r  children  of  the  marriage,  the  said  Mary  Blomfield 
le  her  will,  signed,  sealed,  and  published  in  the  pre- 
oe  of,  and  attested  by,  three  witnesses ;  and  thereby 
e,  directed,  and  appointed  the  said  copyhold  lands 
9  her  son,  John  Blomfield^  and  to  his  heirs  and  as- 
s  for  ever,  from  and  after  the  decease  of  her  hus- 
1  John  Blomfield^  but,  nevertheless,  on  condition 
the  said  John  Blomfield  should  pay  to  her  other  son, 
iam  Blomfieldj  200/.,  within  a  year  and  a  day  ader 
decease  of  her  husband,  in  case  her  son  William 
yield  were  then  living  and  twenty-one  years  of  age ; 
if  he  should  then  be  under  the  age  of  twenty-one. 
Said  200L  should  be  paid  him  by  her  son  John  as 
^  as  he  should  come  to  the  age  of  twenty-one  years, 
t)  in  case  it  should  happen  that  neither  of  her  sons 
^OU  111.  c.  B.  p  p 
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1846.        aforesaid  should  be  living  at  the  decease  of  her  has. 

— -        band,  then  and  in  that  case  she  by  that  her  will  gave^ 

Doe  dem.      devised,  directed,  and  appointed  all  the  said  copyhold 

ij,  lands  to  her  father-in-law,  John  Blomfield  the  elder^  of 

Eyre.        Dedham^  on  certain  trusts  therein  mentioned. 

On  the  16th  of  March^  1767,  the  said  J(^  Eloa^ 
and  Manj^  his  wife,  were  duly  admitted  to  the  said 
copyhold  lands,  pursuant  to  the  surrender,  to  hold  the 
same  to  the  uses  and  in  the  manner  mentioned  in  the 
said  surrender.  On  the  6th  of  Jvly^  1767,  WiOm 
Blomfield^  the  second  son  of  the  marriage^  died.  There 
were  afterwards  five  other  children  of  the  marriage.  lo 
June^  1 782,  Mary  Blomfield  died,  without  having  altered 
her  will.  On  the  20th  of  July^  1820,  John  Ebm^ 
the  son  of  Mary^  the  testatrix,  died ;  and,  on  the  6th  of 
September'  in  the  same  year,  John  Blonifield^  the  husband) 
died.  The  lessor  of  the  plaintiff  is  the  youngest  son, 
and  customary  heir,  of  John  Blomfield^  the  eldest  son  of 
the  marriage ;  and,  as  such,  claimed  the  entireQr  of  the 
said  copyhold  lands,  as  having  been  effectually  appointed 
to  John  Blmnfield^  the  son,  in  fee. 

On  behalf  of  the  defendant,  the  claim  of  the  plaintiff 
was  resisted,  on  the  ground  that,  the  original  surrender 
not  containing  any  express  clause  empowering  MrSi 
Blomfield  to  make  an  appointment  during  coverture^ 
the  appointment  was  void  on  that  ground.  But  we  are 
of  opinion  that  this  objection  is  not  valid.  In  Sir 
Edward  Sugden^s  treatise  on  Powers  (a),  it  is  said:  "h 
has  long  been  firmly  settled,  that  a  married  woman  omJ 
execute  a  power,  whether  appendant,  in  gross,  or  simply 
collateral ; "  and,  although  a  doubt  has  been  expresseitr 
in  Prestoji  on  Abstracts  (6),  as  to  the  correctness  of  tIA 
position,  we  are  of  opinion  that  the  authorities  referred 
to  by  Sir  Edward  Sugdeti,  bear  out  his  statement. 

(a)  7th  edit.,  vol.  i.  p.  184.  (6)  VoL  i.  p.  34a 


10  VICTORIA.  579 


Doe  dem. 
Blomfield 


But  it  was  further  objected,  on  behalf  of  the  defend-        1846. 
futSf  that  the  appointment  was  void,  being  made  to  per- 
0OD8  to  whom  there  was  no  power  to  appoint.     On  the 
part  of  the  plaintiff,  it  was  admitted,  that,  as  far  as  t;. 

there  was  an  estate  limited  to  John  Blomfield^  the  father-  Eyre. 
in-law,  the  appointment  was  invalid;  but  that  an  ap- 
pointment might  be  good  as  to  part,  though  void  as  to 
other  part,  as  in  Doe  d.  Nicholson  v.  Welford  (a) :  and 
here  it  was  said  that  the  appointment  to  John  Blomfield^ 
the  SOD,  in  fee,  in  the  first  instance,  was  within  the 
Miwery  and  therefore  valid ;  and  that  it  ought  not  to  be 
soDsidered  as  invalidated  by  the  subsequent  appoint- 
Dent  to  one  not  within  the  limits  of  the  power. 

It  msiy  be  admitted,  that,  where  that  part  of  the  ap- 
pointment which  is  within  the  power,  can  be  separated 
firoQi  that  which  is  excessive,  so  as  to  leave  the  good 
jwrt  wholly  unaffected  and  independent  of  that  which  is 
iMd,  so  mach  as  is  within  the  power  may  be  supported, 
^KNigb  the  remainder  is  rejected :  but  the  case  appears 
lo  as  to  be  otherwise  when  the  extent  and  effect  of  so 
flUKh  as  is  within  the  power  is  greater  or  less,  accord- 
ing as  the  remainder  is  valid  or  invalid.  In  the  present 
CMc^  it  is  contended  that  there  is  a  good  appointment  in 
fte  to  John^  the  son :  but  the  validity  of  this  appoint- 
IKOt  in  fee  will  depend  on  the  validity  or  invalidity  of 
die  other  branch  of  the  appointment.  If  the  appoint- 
ment in  this  case  had  been  to  the  younger  children  of 
Remarriage,  upon  the  contingency  of  the  two  elder  sons 
^^ing  before  their  father,  such  an  appointment  would 
Ine  been  free  from  objection:  but,  in  that  case,  the 
Mate  given  in  the  first  instance  to  Johuj  would  be 
Wbject  to  a  contingency  by  which  it  would  be  liable  to 
k  defeated ;  and  the  estate  or  interest  given  to  John^ 
Ae  son,  by  the  actual  appointment,  is  not  less  subject 

(a)  \2Ad.SiE.6\. 
vv  2 
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to  be  defeated  in  consequence  of  the  gift  over  being  tc^ 
person  incapable  to  take,  tlian  if  he  had  been  capal^ 
Taking  this  appointment  as  a  whole,  the  intention  «^ 
not  to  give  John  a  fee,  absolute  at  all  events,  but  onl^ 
case  he  or  William^  his  brother,  survived  the  fatt^^ 
These  considerations  shew  that  the  effect  of  the  appoioi 
ment  to  JbA/i,  the  son,  cannot  be  disconnected  from  tht 
consideration  of  the  validity  or  invalidity  of  the  subse- 
quent appointment  to  the  father-*in-law,  but  that  the  ooe 
is  dependent  on  the  other. 

It  may  be  observed,  that,  in  the  present  case,  the 
lessor  of  the  plaintiff  is  not  entitled  to  recover  the  six- 
sevenths  in  dispute,  unless  John  Blomfieldf  the  son,  took 
an  absolute  estate  in  fee  under  the  appointment;  and 
that  it  is  immaterial  to  the  present  question  whether  tlie 
appointment  was  wholly  void,  in  consequence  of  its 
being  mixed  up  with,  and  dependent  upon,  that  part  of 
the  appointment  which  was  not  within  the  powe^i  or 
whether  John  Blomfield^  the  son,  took  an  ioteresi  uukr 
the  appointment,  but  one  which  was  liable  to  be  (k- 
feated  on  the  happening  of  the  contingency  of  both  die 
elder  sons  dying  in  the  lifetime  of  the  fether.  la  eitber 
way  of  viewing  it,  the  claim  under  the  appointment  to 
Johiij  the  son,  as  a  present  existing  interest,  cannot,  ve 
think^  be  sustained :  and  tlie  property,  under  the  events 
which  have  happened,  will  go  in  the  same  way  as  if  do 
appointment  had  been  made. 

Our  decision  on  this  point  renders  it  unnecessary  to 
say  anything  with  respect  to  the  other  objections  wffi 
against  the  validity  of  the  appointment. 

Judgment  (or  the  defendant  (') 


F^(a)  The  case  was  afterwards 
turned  into  a  special  verdict, 
which  was  argued,  upon  writ 
of  error,    in    the    Exchequer 


Chamber,  in  Trinitff  moM 
last,  and  now  (in  Jf.  T.  1847) 
stands  for  Judgment  \^ 
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OiBBS  and  Another,  Churchwardens  of  the  Parish 
of  St.  Stephen,  Walbrook,  v.  Flight  and 
Another.  ^  Nov.  24. 

nPROVER  for  books^  of  which  the  plaintiffs  were  From  the  ' 
alleged  to  have  been  possessed,  as  of  their  pro-  y®"  ^^^^ 
perty,  as  churchwardens  of  the  parish  church  of  Si.  period  of 
SiqAeny  Walbrook.  which  any 

The  defendants  pleaded  —  first,   that  the  plaintiffs  J^'^^Jj^J]*^'^ 

vere  not  diurchwardens,  as  alleged-— secondly,   that  the  parish  of 

tlie  plaintiffs  were  not  possessed,  as  of  their  properly  as  ^*  ^*  ^''  ^ 

^ichurcbwardens,  of  the  snid  goods  and  chattels,  or  any  jjondon  had 

of  them— -thirdly,  not  guilty ;  upon  all  which  pleas  issue  heen  govern- 

wasjoiiUKl.  ed^.^dect 

•^  vestry,  com- 

The  cause  came  on  for  trial  before  the  late  Chief  posed  of  the 

Justice  Tindali  at  the  sittings  in  London  after  MichaeU  "^^^  *"^ 

,  ,.  /.        1   <•        1      church  ward- 

mo^   term,  1844;   when  a   verdict  was  found  for  the  ^ns  and  those 

plaintiffs,  damages  405.,  subject  to  the  opinion  of  the  inhahiunts 
conrt  upon  the  following  case :  —  w^ed  Ae 

Tlie   parish    of  St.  Stephen^    Walbrookf  has  been  a  office  of 

parish    from   time  immemorial ;  and  it  contains  sixty-  churchward- 
*^  "     en,  or  paid  a 

fine  for  not 

aerriDg.     Down  to  the  year  1734  (except  in  two  or  three  instances,  and  between 

1667  and  1672,  when  the  affairs  of  the  parish  were  deranged  by  the  great  fire 

of  LA>ndon)y  the  course  had  been  for  t}ie  select  vestry  annually  to  choose,  from 

among  the  parishioners  at  large,  one  person  to  act  as  junior  churchwarden,  who 

at  the  end  of  the  year  succeeded  to  the  office  of  senior  churchwarden.     From 

1734  to  1775,  no  records  of  the  parish  could  be  found.     And  from  1775  ti 

1 SS^,  the  same  coarse  had  been  pursued  except  only  in  four  instances.     The 

number  of  persons  composing  the  vestry  on  these  occasions  varied,  sometimes 

many  as  sixteen  being  present,  sometimes  only  three. 

Upon  a  special  case,  leaving  it  to  the  court  to  draw  such  inferences  from  the 

ficts  at  a  jury  would  be  warranted  in  drawing :  — 

Held,  diat  a  repeated  (a)  re-election  of  the  same  person  to  the  office  of  senior 

churchwarden,  witliout  any  necessity  for  so  doing,  was  iu  violation  of  the  custom, 

•nd,  consequently,  void. 

(a)  Vide  post,  604.  n.  (a).  \ 
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seven  bouses,  a  great  number  of  wbicb  are  at  present 
used  as  counting-houses.  In  1 670,  after  the  great  fire 
of  London,  the  adjoining  parishes  of  SL  Stephen^  Wal' 
brookf  and  St.Benet  Sherehog^  were  united  by  act  ol 
parliament,  22  Car.  2.  c.  11.,  for  certain  purposes;  and 
still  are  so ;  having  one  common  church,  but  separate 
churchwardens,  and  separate  overseers  of  the  poor. 

The  oldest  vestry-book  of  the  parish  of  St.  Stephen^ 
Walbroohy  commences  with  an  entry  of  the  24th  ol 
Aprils  1648,  and  terminates  with  an  entry  of  the  22od 
o{  February,  1699.  The  second  vestry-book  commences 
with  an  entry  of  the  22nd  of  Fehruary^  1699,  and  ter- 
minates with  an  entry  of  the  9th  o{  August^  17S4.  The 
next  vestry-book  in  existence  commences  with  an  entiy 
of  the  19th  of  April,  1775,  and  terminates  with  an 
entry  of  the  2 1st  oi  April,  1843. 

These  books  contain  entries  of  the  several  vestiy 
meetings   of  the  said   parish.     The  meetings  are  all 
entered  in  the  same  general  form ;  the  names  of  the 
members  stated  to  have   been  present  being  written 
under  the  word  "  present,"  and  varying  in  number, 
from  time  to  time,  as  hereinafter  mentioned. 

The  following  is  a  copy  of  one  of  those  entries :  — 

"  At  a  vestry  held  in  the  vestry-house  above  said, 
the  24th  oi March,  1649,  for  the  choice  of  church  officers 
for  the  year  Anno  Domini  1650,  according  to  antient  cus- 
tom, there  was  put  into  nomination  for  churchwardens, 
Mr.  Edward  Curl,  Mr.  James  Holmes,  Mr.  John  JekS% 
Mr.  Isaac  Hatton,  and  Thomas  Wood :  and  by  hands 
was  chosen  Mr.  Curl  for  a  second  year,  and  Mr.  iW« 
Jekell,  who  did  afterwards  accept  of  the  place. 

"  Present  at  the  vestry  — 

"  Mr.  Thomas  Watson,  Minister. 
Mr.  Affable  Fairslough, 
Mr.  T/iomas  Hedges, 
Mr.  Charles  Lloi/td. 
Mr.  Richard  Quincey, 
Mr.  Richard  Roe. 


Mr.  Edward  CwrL 
Mr.  WilSam  Underwooi 
Mr.  Henry  Randall 
Mr.  Andrew  Jackson, 
Mr.  Peter  HnblamL 
Mr.  John  Sadler.'* 
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These  yestry  meetings  appear  to  have  been  usually       .1846. 
held  several  times  in  the  year ;  and  it  does  not  appear        ■ 
from  the  books,  that  any  such  meeting  was  held  out  of        Gibbs 
the  parish,  except  shortly  after  the  great  fire  of  London^       Fmqht. 
when,  between  the  years  1662  and  1672,  the  meetings 
were  sometimes  holden  at  an  inn  called  TAe  CardinaVs 
Capf  in  Moarfieldsj  out  of  the  parish. 

The  earliest  entry  of  any  election  of  churchwardens.  Election  of 

contained  in  these  books,  is  of  the  date  of  the  25th  of  church- 
m,     ,  wardens. 

Marck^  1649. 

During  the  period  covered  by  the  books,  the  church- 
wardens appear  to  have  been  always  elected  by  the 
vestry  of  the  parish,  at  the  parish  meetings.  There  is, 
however,  in  the  books,  under  date  the  12th  o(  April, 
1672,  an  entry  which  will  be  found  set  out  jpost^  p.  590. 

The  only  entries  of  vestry  meetings  held  prior  to  the  Entries  of 

25th  of  March^  1649,  or  the  24th  of  Aprils  are,  of  the  ^if  tings 

prior  to 
89th  of  Aprils  11th  of  May,  18th  of  June^  and  7th  of   ifarcft,  1649. 

^Smuewher^  1648.     The  qualification  of  the  persons  en- 
tered as  having  attended  the  last-mentioned  meetings 
tuinot  be  ascertained.      Omitting  the  names  of  the 
persons  who  attended  the  said  meetings  in  1648,  and 
who  continued  to  attend  subsequent  meetings,  and  the 
names  of  the  persons  who  attended  the  meeting  of  the 
12th  of  Aprilj  1672,  and  who  continued  to  attend  sub- 
sequent  meetings   as   hereinafter  stated    (the  circum- 
stances attending  which   last-mentioned  meetings  are 
hereinafter   stated),   the    vestry-books  shew   that  the 
Tsstries  of  the  said  parish,  throughout  the  periods  co- 
wered by  the   said   books,  up  to   18S5,   have,   inde- 
pendently of  the  clergyman  for  the  time  being  of  the 
said  parish,  been  constituted  and  composed  of  persons 
who  previously  to  attending  such  vestries  as  vestrymen, 
or  acting  as  members  thereof,  had  been  elected  church-^ 
^Dorttens  (jf  the  said  parish,  and  also  either  accepted  a?id 
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served  the  said  office  of  churchxzarden^  or  been  fined  for 
not  doing  so. 

In  ail  the  entries  of  yestries  throughout  the  booksi  at 
which  the  parish  business  was  transacted,  the  names  of 
at  least  three  vesitymenj  independent  of  the  dergymmn^  — 
who  appears  sometimes  to  have  attended  and  some- 
times not,  —  are  entered  as  having  been  presaU*    The 
largest  number  of  persons  that  are  entered  as  being 
present  at  any  vestry  held  prior  to  the  12th  of  Jprilf 
1672,   is,   sixteen,   which  number  appears  only  at  a 
vestry  held  on  the  11th  of  Afoy,  1648. 

It  appears  that,  during  the  period  from  1648  to 
1672,  there  were  held  one  hundred  and  two  vestries,  at 
which  parish  business  was  transacted.  Three  of  theses 
viz.  one  on  the  9th  of  September^  1 652,  one  on  the  SOth 
of  Aprils  1667,  and  the  other  on  the  14th  of  Augidi 
1667,  were  composed  of  5i!r  vestrymen  only.  Ten  of 
the  vestries  were  composed  of  eight  vestrymen  only* 
The  remainder  of  the  one  hundred  and  two  vestriei 
were  composed  of  numbers  exceeding  eight.  Subse* 
quently  to  the  12th  oi  Aprils  1672,  and  up  to  the  end 
of  the  first  book  (in  1699),  the  largest  number  that  are 
entered  as  being  present  at  a  vestry  is  fifteen,  wbidi 
number  appears  only  at  two  vestries,  viz.  a  vestry  held 
on  the  19th  of  March^  1672-3,  and  a  vestry  held  on 
the  24th  of  JIfqy,  1689. 

During  this  period,  viz.  from  the  12th  of  AfrU^ 
1672,  to  1699,  it  appears  that  one  hundred  and  ninetj- 
nine  vestries  were  held,  at  which  parish  business  wu 
transacted.  Two  of  these,  on  the  22nd  of  March^  1685^ 
and  17th  o{  Aprils  1695,  were  composed  of  5/jr  vestrjf* 
men  only,  exclusive  of  the  clergyman,  who  also  it* 
tended.  Twenty-four  of  these  vestries  were  composed 
of  seven  vestrymen  only,  exclusive  of  the  clergymaoi 
who  also  attended.  Forty  were  composed  o{  eight  rei* 
trymen  only.    The  remainder  of  the  one  hundred  tod 
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vestries  were  composed  of  numbers  exceed'^       1846. 

Ith  of  November  J  167  2^  there  is  ah  entry  in 

ook  as  follows :  —  ,  Flioht.  ^ 

f  was  called  on  the  6tli  of  November^  at  the 
but  not  above  ^ve  or  six  of  the  vestry  ap- 
one  time  together,  they  were  not  able  to 
siness,  but  dismissed  themselves/* 
7th  of  October^  1676,  there  is  an  entry  as 

17th,  1676.    A  vestry  at  Mr.  MaddisorCs 
I  in  BargeYardj  was  then  appointed ;  but,  not 
lumber  appearing,  nothing  could  be  done." 
\x  of  December^  1676,  there  is  an  entry  as 

T  6th,  1676.     A  vestry  was  then  appointed 
ain  Tavern  ;  but,  not  a  full  number  appear^ 
could  be  done." 
)rd  ofJanuari/f  1676-7)  there  is  an  entry  as 

*  Janum-y^  1676.     A  vestry  was  then  ap- 
he  Fountain  tavern,  in  Bucklersbwy ;  but, 
mber  appearing,  not  any  thing  was  done." 
entry  occurs  under  date  Srd  of  Aprils  1676. 
fi  of  Maj/j  1681,  there  is  an  entry  as  fol- 

stry  held,  &c.,  present,  &c.  {six  names  enu-^ 
ng  not  a  full  vestry^  they  adjourned.^* 
\  commencement   of  the  second  book,   in    From  1699  to 
termination,  1734,  the  largest  number  that  1734. 
as  being  present  at  any  vestry  when  the 
ess  was  transacted,  is  twelve^  which  number 
wo  occasions ;  and  the  smallest  number  so 
ght. 

ite  of  the  21st  of  Fcbniaty^  1722-3,  there 
n  the  vestry  book  as  follows :  — 
1  was  summoned ;  but,  only  seven  appearing^ 
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18if6«       viz.  Mr.  E.  Edwards,  &c.,  nothing  was  done;  bat  thi 

persons  present  consented  the  churchwarden  sboold  giTi 

Thomas  Seabum  50s. ;  which  was  paid  him  in  presence 

FueuT.      There  was  complaint  made  of  the  pavement  afore  tbe 

church." 

Under  date  of  the  18th  of  Aprilj  1729,  there  isia 
entry  as  follows :  — 

^'  Memorandum,  April  18th,  1729.  A  vestry  bdug 
regularly  summoned  for  this  day  at  five  o'clock,  for  the 
election  of  a  new  churchwarden,  the  following  gentle* 
men,  after  having  waited  about  two  hours  after  tbe 
time,  and  no  more  coming,  they  were  obliged  to  t^ 
parate  without  doing  any  business,  ^fbr  want  of  a  9§i^ 
cient  number. 

**  Messrs.  J^mat  Browne, 
Edwcard  Bmfley. 

Philip  Beach.     lch,^„riai. 
Charles  Ncrray.j 

Under  date  of  the  28th  of  August,  1780,  there  bid 
entry  as  follows  :  — 

^^  Wm.  Becher  and  Fr.  Noguire,  churchwardens.  A 
vestry  being  summoned  this  28th  of  August,  1730^  tbe 
following  gentlemen  attended,  and,  having  waited  netf 
two  hours  after  .the  time  appointed,  were  obliged  to  J^ 
parate  Jbr  want  of  a  sufficient  number  to  do  business 

**  Messrs.  Phil^  Beach.  Samuel  Sioiner, 

John  Knapp.  Wnu  Becher,  "i  ,       i_.i> 

Edward  Bmly.  Fr.  Nogmre.  J  Churdiwanfcw. 

Under  date  of  the  24th  of  September,  1780,  theoeit    | 
entry  in  the  book,  there  is  as  follows :  — 

«  September  24th,  1 730.    A  vestry  being  legally 
moned,  the  following  gentlemen  appeared,  when,^^  A 
same  reason  as  above,  they  were  obliged  to  separate. 

**  Messrs.  PtiiJip  Beach,  Wm,  Farmer, 


Edward  Bailey,  Wm,  Becker,  QiuKfawildei*' 

Tho,  Brown, 


1 
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Under  date  of  Ist  February^   1783-4,  there  is  an  1846. 

IS  follows :  —  _- 

*^  Samuel  WkaUey^  Robert  TevereUt   churchwardens.  Gibbb 

&t  a  vestry  summoned  at  the  church,  Februaty  1st,  Flight. 
1753,  present. 

**  The  Rererend  Dr.  Watson. 

*}itun»  Samuel  SUnner,  Peter  Detchamp$, 

Jot.  Greathead.  Joseph  Mace, 

PML  Beach.  Saml.  WhaUey,  Churchwarden. 

*  The  vestry,  not  being  Jidl^  adjourned.'' 

A  similar  entry  appears  under  date  the  22nd  of 
KdiqI,  1783,  the  two  churchwardens  and  three  other 
wrtrymen  being  present 

From  1648  to  1784,  the  period  comprised  in  the  two  Entries  of 
Uest  vestry  books,  there  is  no  entry  in  the  books  of  any  churdn*  ^ 
faiei^  of  a  churchxoarden  ctt  a  vestry  where  fewer  than  wardens. 
igfit  (mcluding  the  clergyman  of  the  parish)  attended. 

horn  1734  to  1775,  no  vestry  books  are  in  exist-  From  1784  to 
nee.  ^775. 

From  the  commencement  of  the  third  book,  in  1775,  Prom  1775  to 
I  its  termination,  in  1843,  vestries  have  been  held  com-  ^°*^* 
mi  cf  members  varying  from  three  upwards  ;  at  which 
atries,  parish  business  (including  the  election  of 
harchwardens)  has  been  transacted :  the  largest  num- 
cr  entered  during  this  period,  as  present  at  a  vestry 
im  parish  business  was  transacted,  being  eleven. 

At  most  of  the  meetings  during  the  last-mentioned 
criod,  at  which  churchwardens  were  chosen  by  fewer 
Im  eighty  other  parish  afiairs  besides  the  election  of 
huthwardens  were  taken  into  consideration,  and  other 
vriness  transacted ;  as,  the  binding  of  apprentices,  or* 
bring  an  iron  railing  to  be  placed  at  the  church,  giving 
vders  for  preparing  indictments  for  nuisances,  the  pay- 
lent  of  money,  and  the  like. 

At  the  time  of  the  great  fire  in  London^  that  is  to  say,        1666. 
)  1666,  two  persons  of  the  names  of  Wilkinson  and 
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)  846.        Quinceif  appear  to  have  been  serving  the  oflBcc  ofchui 

■  wardens,  and  appear  to  have  acted  as  such  for 

G1BB8        years  consecutively  after  that  calamjtyi  that  is  to  i 

FuoRT.       up  to  and  until  1672.     Wilkinson  appears  to  have  b 

elected  junior  churchwarden  at  Easter ^  1664,  and  Qmt 

appears  to  have  been  elected  junior  churchwardeo 

Easter^  1665. 

Election  of  From  1648  to  1734  one  fresh  chwchwarden  aim 

wardeis  from  '^  *^^^  *^^*  ^*^^^'*   ^^'^  ^^^^^  ^''^^  '*^  *^  ^^ 
1648  to  parishioners  at  large^  except  during  the  interval  belbi 

1734.  spoken  of,  between  1666  and  1672.   Such  person  electi 

appears  to  have  served,  first,  the  office  of  junior,  u 
the  next  year  to  have  been  elected  and  served,  the  oA 
of  senior  churchwarden,  except  in  four  instances. 

On  the  3rd  of  Aprils  1672,  the  following  faculty  (es 

tracted  from  the  registry  of  the  diocese  of  London\  m 

issued  by  the  then  Bishop  of  London :  — 

Faculty  of  **  Humfrey^  by  Divine  permission.  Bishop  of  Zowlbi 

April,  1672.     to  the  rector  and  parishioners  of  St.  Stephen ^  fValbm 

Ztondofiy  and  of  our  diocese  and  jurisdiction,  sencb 
greeting  in  our  Lord  God  everlasting:  Whereas 
hath  been  alleged  before  us  and  the  worshipful  Tkom 
Exton^  Doctor  of  Laws,  our  chancellor,  by  the  recti 
and  several  of  the  principal  inhabitants  of  the  parisi 
that,  time  out  of  mind,  the  affairs  of  the  said  parish  bai 
been  agitated  by  such  inhabitants  "Ji'ho  have  either  excadtt 
or  paid  ajinefor  their  not  discharging^  the  office  qfchffd 
'xardcHy  when  elected  thereunto,  and  by  none  other;  aoc 
that,  since  the  late  dreadful  fire,  AfUio  Dom.  1666,  mod 
of  the  said  vestrymen  are  settled  in  other  places,  bjf 
reason  whereof  the  vestry  is  reduced  to  n  numberis* 
competent  to  transact  the  affairs  of  the  said  parish;  uk 
therefore  they  humbly  desire  that  n  certain  nuoibtf 
(namely,  fourteen),  may  be  added  to  the  remaioiii| 
antient  vestrymen,  for  the  ordering  and  directing  of  sick 
things  belonging  to  their  church  as  are  to  be  donebj 
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the  parishioners  thereof;   and  they  have  named   Dr. 

Hmy  Hodges  [and  thirteen  others]  parishioners  and 

inhabitants  of  the  said  parish,  as  such  as  are  most  likely 

to  seek  the  good  of  the  said  parish,  and  well  governing 

thereof,  to  have  free  power  and  Authority,  with  tlie  rector 

iml  remaining  vestrymen,  to  act  and  intermeddle  with 

aod  order  all  such  matters  as  shall  belong  to  the  said 

diurch  and  parish ;  yet  so  that  it  may  not  excuse  or  pri- 

dege  any  of  them  so  added  from  being  chosen  to  and 

ciecnting  the  office  of  churchwarden,  or  submitting  to 

the  usual  fine  paid  formerly  by  such  who  desired  to  be 

free  from  the  trouble  of  the  said  office :  praying  like- 

tiie,  that,  as  many  of  the  said  persons  as  shall  decay, 

tnove  out  of  the  said  parish,  depart  out  this  life,  or 

otherwise  become  unfit  for  such  society,  that  then  such 

peraons,  the  most  sufficient  of  tlie  said  parish,  as  are 

the  fittest  for  that  service  and  trust,  may  succeeil  them, 

to  be  chosen  by  the  greater  number  of  the  said  vestry, 

iixatleaU  by  eight  qfihem^  which  shall  meet  in  the  said 

diarch,  or,  in  defect  thereof,  in  some  convenient  place, 

to  be  appointed  by  the  said  vestrymen  or  eight  of  them, 

iipon  publique  warning  given  in  the  said  church  or  place 

br  the  same  meeting, — whereof  the  rector,  or  his  curate 

t^rhim,  in  his  absence,  and  the  churchwardens  for  the 

tine  being  or  some  or  one  of  them  at  the  least, —  shall  be 

tf  that  number:    We,  therefore,  and  our  said  chan- 

Mbr,  considering  of  their  said  petition,  and  finding 

that  it  doth  tend  to  the  rest,  quiet,  and  good  of  the  said 

^rch  and  parish,  doth  allow  of  the  said  petition,  and 

te  forth  as  we  may  lawfully  and  by  the  laws  eccle- 

^Mtical  of  Uie  real  me,   and  the  laws  temporal  of  the 

1^  approve,  ratify,  and  confirm  the  same,  and  allow  of 

^w  petition  for  their  vestry  concerning  matters  belong*- 

^to  their  church;  with  this  limitation  following,  viz. 

vt  they  do  not  at  any  time,  nor  fur  any  occasion  what- 

^Btyer,  presume  to  call  before  them  any  minister  or 
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and  do  name  and  appoint  the  aforesaid  pc 
every  of  them,  to  be  vestrymen  of  the  said  p 
do,  as  far  as  by  law  we  can  or  may,  appoint  tl 
of  them  to  be  added  vestrymen  in  the  said  p 
none  other,  to  intermeddle  or  order  all  sac 
and  business  as  shall  appertain  and  belong  t 
church  and  parish :  and,  as  any  of  them  A 
happen  to  depart  or  remove  out  of  the  said 
choose  other  such  persons  of  the  said  parish 
their  room  so  dying  or  removing,  according  io 
custom  of  the  said  parish^  and  to  execute  and  p 
other  things  to  vestrymen  belonging,  for  the 
benefit  of  the  said  parish,  and  for  the  orderin 
verning  of  such  affairs  as  belong  to  the  said  [ 
church,  with  these  limitations  above  specified, 
whereof,  we  have  caused  the  seal  of  our  said  < 
which  is  used  in  this  behalf,  to  be  set  to  thesi 
Dated,  the  third  day  of  the  month  of  Af 
Domini  1672,  and  in  the  ninth  year  of  our  tn 
(Signed)     <*  John  Shepherd,  Deputy  I 

The  only  entry  in  the  books  relating  to  th 
is  an  entry  as  follows,  dated  the  12th  of  jfy 
and  it  is  admitted  that  the  phrase  ^*  new  ioi 
used  in  this  entry,  refers  to  the  faculty :  — 

<«  Vestry  Meedmr,  1  At  a  vestrv  held  at  Mv.Fldtki 
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chiithwardens],  the  new  iDstrument  for  a  select  vestry,        1846. 
token  out  of  the  Prerogative  Court  (many  of  the  old 
VtttrymeD  being  removed  in  other  parishes)^  was  first 
nid»  and  gave  great  satisfaction.  Fuqht. 

^Qinrchwarden  Quincey  did  then  move  for  electing  to 
ike  place  another  churchwarden,  and  to  chuse  auditors 
it  bb  acooonts,  being  desirous  to  be  eased  of  his  long 
noble  and  charges;  upon  which  request  they  chose 
\b.Join  Sampson  to  be  churchwarden  in  the  place  of 
lir.  WUUam  Wilkinson^  who,  being  removed  into  another 
pnh  for  some  years  past,  gave  no  assistance  to  the 
briness.  Mr.  John  Sympson  was  prevailed  with  to  ac- 
HpC  the  office. 

^  Ordered,  that  Mr*  John  Pollexfen^  Mr.  Dan.  Vivean, 
UrmEkn*  Norton^  and  Mr.  Gervase  Cooper^  be  auditors 
tf  diarch warden  Q^'nc^s  accounts,  who  was  desired 
ifae  upper  churchwarden  next  year. 
'  ''That  the  old  feoffees  should  be  acquainted  that 
iere  was  intended  a  new  feoffment,  and  that  they  were 
hned  to  surrender  their  trust  to  those  that  should  be 
Aosen.  There  was  then  nominated  and  chosen  trustees 
br  parish  concerns,  thirteen  persons. 
""  ^VLr.  Marriott  pleaded  his  privilege  of  choosing  a 
ftndiwarden  every  other  year ;  and  having  elected 
Me  since  he  was  rector  of  the  parish,  did  choose 
jlkian  Quincey  upper  churchwarden,  and  prevailed 
iHi  him  to  hold  it" 

'Of  the  persons  mentioned  in  the  entry  as  present  at 
P  meeting,  the  Rev.  Mr.  Robert  Mmriott  was  the 
iklor  of  the  parish,^?/r  others  had  been  churchwardens 
mare  the  grant  or  date  of  the  faculty,  and  the  remain- 
\g  deoen  do  not  appear  from  the  books  to  have  been 
ItCad  cfanrchwardens  at  any  time  prior  to  this  meeting. 
Itlieae  eleven,  nine  were  subsequently  within  the  next 
ikie  years  elected  churchwardens,  and  either  accepted 
il  served  that  office,  er  were  fined  for  non-acceptance ; 
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1846.        A"^  ^'^^  ^^^  remaining  never  appeared  at  any 
— — —        subsequent  to  this  date,  and  do  not  appear,  fro 
GiBBs        books,  ever  to  have  qualified  as  churchwardens* 
Flioiit.  From  the  year  1835,  the  overseers  for  the  time 

of  the  poor  of  the  parish  who  had  not  been  prei 
elected  churchwardens,  have  attended  the  vestry 
higs,  and  acted  thereat,  when  parish  business  hai 
carried  on,  in  addition  to  the  vestrymen  who  bac 
previously  elected  churchwardens,  and  who  bad  f 
that  office,  or  been  fined* 
Election  of  From  1775,  when,  as  before  stated,  the  booki 

church.  duced  commence  acain  after  a  cap  from  17S4,  the 

wardens  from  ^^  °  '^ 

1775  to  tice  of  electing  a  churchwarden  every  year  fm 

1824>.  ranks  of  the  parishioners  at  large,  appears  to  bavi 

vailed  down  to  1824;  such  person  so  elected,  so 

firstly,  the  office  of  junior,  and  the  next  year  elee 

and  serving  the  office  of  senior  churchwarden,  < 

Election  of      in  four  instances.     It  appears  from  the  entries  i 

6't^  in  books,  that  the  plaintiff  Gibbs  was  elected  and  fl 

the  office  of  junior  churchwarden  at  Easter^  1811 
that  of  senior  the  two  following  years;  that  b 
again  elected  to,  and  served,  the  office  of  junior  in 
and,  during  the  following  years,  viz.  up  to  and  ua 
supposed  re-election  in  IS^d',  was  elected  to,  and  si 
the  office  of  senior  churchwarden. 

John  Pclly  Atkins  was  elected  junior  churchwan 
1825,  by  the  vestry,  and  was  annually  re-elected  j 
churchwarden  until  and  at  Easter^  1840.  At  i 
1841,  fF.  E.  Eddison  was  elected  junior  churchw 
by  the  vestry,  and  was  annually  re-elected  junior  di 
warden  until  and  at  Easter^  1843. 
Election  of  On  the  12th  oi  Aprils  1844,  at  a  vestry  meetinf 

.1  ^y^yl^^^"  convened,    the    plaintiffs    were    unanimously   e 
tiffs  in  1844.  ^  ' 


churchwardens,  there  being  then  present  at  suck 
and  acting  in  a)ul  about  such  election^  the  two  pli 
J.  P.  Atkins,  William  Adams»  W.  £.  Eddison 
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Alexander  and  G.  F.  Blogg.  Of  those  seven,  William 
Mexander^  the  plaintiff  Whitaker,  and  G.  F.  Blogg^  were 
^▼erseers  of  the  poor  of  the  said  parish,  but  had  never 
^^finre  then  been  elected  to  and  setved  the  offixx  of  church-- 
^forden^  or  been  Jincd  for  not  doing  so.  The  plaintiff 
^nbbSf  AtkinSf  Adams^  and  Eddison^  had  before  then 
Men  elected  to  and  served  the  said  office  of  church- 
vrarden. 

At  the  time  of  the  election,  or  supposed  election,  of 
the  plaintiffs,  in  1844,  there  were  only  seven  persons  in 
^stence  "mho  had  either  been  elected  and  served  the  office 
^  ehurckuoarden^  or  been  Jined  for  not  doing  so.  The 
&▼•  Dr.  Croli/  was  at  this  time  rector  of  the  parish. 

Ac  the  visitation  of  the  archdeacon  of  the  archdea- 
^ookTy  o{  London  (the  said  parish  being  within  his  juris- 
iction  and  archdeaconry),  duly  heldj  on  the  6th  of 
b^a  1844,  the  plaintiffs  subscribed  the  usual  declar- 
ioK^  of  office. 

It:  was  agreed  to  be  admitted  on  the  argument,  for 
^  purpose  thereof  (but  for  that  purpose  only),  that, 
>  tlie  11th  of  Aprily  1844,  the  defendants  were  duly 
BCt^  churchwardens  of  the  said  parish,  by  the  pa- 
diionars  at  large,  supposing  the  right  of  election  to  be 

^be  parishioners  at  large;  and  that,  on  the  6th  of 
Et^  foUowmg,  at  the  visitation,  and  at  the  time  and 
aforesaid,  they  subscribed  the  usual  declaration  of 


X*he  plaintiffs  and  defendants  have  long  been  inhabit- 
Dt8  of  the  parish,  and  resident  householders  there. 

I^  was  admitted,  that,  after  the  election,  or  supposed 
lection,  of  the  plaintiffs,  in  1 844,  and  after  they  had 
Iw^n  admited,  and  made  their  declaration  aforesaid,  and 
VNft^Te  the  commencement  of  the  action,  the  defendants 
Vitd  possession  of,  and  converted  to  their  own  use,  cer- 
tain books  in  the  declaration  mentioned,  to  which  the 
VOL.  HI.  —  c.  B.  1^  2 
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1846.        churchwardens  for  the  time  being  were  entitled,  and 
which  the  plaintiffs  had  previously,  but  after  their  sop- 
posed  election  and  admittance  as  aforesaid,  demanded, 
Flight.       as  such  churchwardens,  from  the  defendants ;  and  that 
the  value  of  these  books  was  405. 

The  plaintiffs  contend,  that,  upon  the  evidence  ad^.^ 
duced  and  hereinbefore  set  forth,  they  were  churchL,^ 
wardens  of  the  parish,  and  entitled  to  maintain  th 
action. 

The  defendants,   on   the  other  hand,  contend  tH«^ 
there  exists  no  custom  to  sustain  the  election  of  the 
plaintiffs  as  churchwardens  —  first,  because,  admittii^ 
the  existence  of  a  legal  select  vestry  in  other  respects^ 
the   same  was   subject    to  two  essential  conditions  or 
qualifications,  viz.  that  there  must  be  eight  at  least  of 
such  vestry  to  form  a  quorum  in  the  election  of  church- 
wardens ;  and   that  fresh  blood   must  be  infused  into 
such  vestry  every  year,  by  the  election  of  a  fresh  church- 
warden, chosen  from  the  body  of  the  parishioners  at 
large  —  secondly,  because,  in  1672,  the  number  of  ves- 
trymen was  reduced  below  eighty  and  so  the  custom  (if 
any)  thereby  determined  —  thirdly,  because  the  custom 
contended  for  by  the  plaintiffs  was  uncertain  and  unrea- 
sonable, and  therefore  void  in  law  —  fourthly,  because, 
on  the  12th  of  Aprily  1844,  at   the  supposed  election 
of  the  plaintiffs,  there  were  not  present  in  the  meeting 
eight  vestrymen,  /.  e.  eight  persons  who  had  either  been 
elected  churchwardens  before  and  served  that  oflBce,  or 
been  fined  for  not  doing  so;  the  number  of  persons  so 
qualified,  and  then  present,  being  only  Jbur — fifthlj) 
because  the  custom  (if  any)  being,  that  a  new  chorch- 
warden  should  be  chosen  every  year,  the  junior  suc- 
ceeding to  the  senior,  and  the  latter  retiring  every  year, 
the  plaintiff  Gibbs^  as  senior  churchwarden  of  the  year 
before,  ought  to  have  retired,  instead  of  being  re«^lected 
for  the  year  1844 — sixthly,  because  the  Rev.  Dr.  Crobft 
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the  then  rector  of  the  parish,  had  the  right,  in  the  year        1846. 
1844,  to  elect  one  oF  the  churchwardens. 

The  question  for  the  opinion  of  the  court  is,  are  the 
plaintifi  entitled  to  maintain  this  action  ?    The  court  to       Flight. 
be  at  liberty  to  draw  such  inferences  of  fact  as  a  jury 
would  be  justified  in  doing. 

If  the  plaintiffs  are  so  entitled,  the  verdict  is  to  stand ; 
if  not,  a  nonsuit  is  to  be  entered.  Liberty  is  reserved  to 
either  side  to  turn  the  case  into  a  special  verdict;  the 
court  to  direct  the  conclusions  of  fact  properly  deducible 
ftofn  the  case,  for  the  purpose  of  their  being  stated  in 
the  special  verdict. 

The  case  was  argued  in  Easter  term  last. 

Sir  T.  Wilde,  Serjt.  (with  whom  were  CAannell,  Serjt., 
and  Qnolifig)^  for  the  plaintiffs.     The  facts  set  out  in 
the  special  case,  shew  that  the  parish  of  St.  Step/ten^ 
Walbrookf  has  immeroorially  been  governed  by  a  select 
^try :  no  trace  is  to  be  found  of  the  existence  at  any 
time  of  an  open  vestry.     And  it  appears  that  the  num- 
ber of  vestrymen  in  attendance  has  varied  from  time  to 
time;  as  many  as  sixteen  being  present  on  some  occa- 
I     nons,  on  others  only  three.     But  it  nowhere  appears 
vhat  was  the  smallest  number  of  select  vestrymen  exists 
itig  at  any  one  time.     The  qualification  for  a  select 
teitryman  seems  always  to  have  been,  the  service  of 
the  office  of  churchwarden,  or  the  being  fined  for  not 
•erring.    The  faculty  obtained  in  Apriiy  1672,  professed 
to  add  fourteen  to  the  number  of  vestrymen,  and  to 
Make  eight  a  quorum.     From  1648  to  1734,  the  course 
'  irai,  for  the  select  vestry  to  choose  annually  one  person 
to  act  as  junior  churchwarden,  the  same  person  suc- 
*  iseeding  to  the  ofiice  of  senior  churchwarden  the  next 
rjcar.     From  1666  to  1672,  the  custom  appears  to  have 
ken  interrupted  in  consequence  of  the  fire  of  .London. 
From  1734  to  1775,  there  are  no  records  found.     And, 
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from  1775  to  1824,  the  same  course  seems  to  have  been 
pursued,  except  only  in  four  instances.     Whether  or 
not  the  election  of  the  plaintiffs  to  the  office  of  church- 
warden, as  stated  in  the  case,  is  valid,  depends  upon 
whether  there  is  an  immemorial  custom  for  thb  parish 
to  be  governed  by  a  select  vestry,  and  whether  such 
custom  is  an  existing  and  available  custom,  and  has 
been  properly  observed  upon   this  occasion.     At  one 
time,  it  was  considered  that  the  bishop  had  power,  by 
faculty,  to  create  or  to  control  the  select  vestry.  That  has 
since  been  corrected.     Such  a  faculty  was  held,  in  Beny^ 
V.  Bantier  {a)  and  Golding  v.  Fenn  (6),  not  to  be  bindin^^ 
in  law.     Dawson  v.  Fffide  (c)  is  to  the  same  purpos^^ 
The  acceptance  of  a  new  void  charter  does  not  affe^^ 
the  validity  of  an  old  one.     So,  of  a  lease.     So^  an  ii}« 
strument  failing  to  operate  as  a  will,  is  no  revocation  of 
a  former  valid  testamentary  paper.     Regard  being  had 
to  the  peculiar  situation  of  the  parish  at  the  time,  it  is 
not  remarkable  that  the  assistance  of  the  bishop  should 
be  invoked.     It  is  contended  on  the  part  of  the  defeod- 
ants,  that  it  is  an  essential  ingredient  in  the  custom,  that 
the  election  of  churchwardens  should  take  place  at  a 
vestry  meeting  at  which  eight  vestrymen  at  least  shoaM 
be  present.     \Coltman^  J.    There  is  no  instance,  before 
the  date  of  the  faculty,  of  a  vestry  meeting  being  ad- 
journed for  want  of  the  attendance  of  a  sufficient  num- 
ber of  vestrymen.]     None.     In  Golding  v.  Fenn^  it  i« 
distinctly  laid  down,  that  a  custom  that  there  shall  be  a 
select  vestry  of  an  indefinite  number  of  persons,  con- 
tinued by  election  of  new  members  made  by  itself  and 
not  by  the  parishioners,  is  valid  in  law;  and  that  sodi 
custom  is  not  affected  by  the  want  of  a  minimum.   lo 
delivering  the  judgment  of  the  court  there,  Lord  Tc^ 


(o)  PeakCy  N. P.C.I 56. 
(6)  7B.Si  C.765.,  1  M.Sf 
12.647. 


(c)  Hardre$9  378. 
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ierden  said:  ^*  It  was  objectedi  that,  if  the  number  be        1846. 
Dot  limited,  the  vestry  may  consist  of  too  many  persons,        — — 
even  of  the  whole  parish.     This  point,  however,  was        Gibbs 
little  urged,  and  there  is  obviously  no  weight  in  it;  the       Fligut. 
great  complaint  against  select  vestries  being,  that  they 
CDQsbt,  not  of  too  many  persons,  but  of  too  few :  and,  if 
a  maximum  had  been  fixed  by  custom  in   the  very 
remote  times  to  which  custom  must  go  back,  the  num- 
ber that  might  have  been  proper  in  those  times  might, 
and  probably  would,  be  too  small  for  the  great  increase 
of  population  that  has  gradually  taken  place.     We  are 
also  of  opinion  that  a  custom  of  this  kind  is  not  void  in 
lav  for  want  of  a  minimum.     But,  although  we  are  of 
this  opinion,  as  a  matter  of  law,  I  would  by  no  means 
bave  it  understood  that  we  think  the  evidence  or  the 
verdict  in  the  present  cause,  establishes  the  fact  that 
there  may  not  be  a  minimum  in  this  parish.     It  will  be 
qoite  consistent  with  the  verdict,  and  not  inconsistent 
vith  the  evidence,  that  the  number  should  never  be  less 
than  the  lowest  that  can  be  found  in  any  of  the  lists ; 
and  this,  I  believe,  will  in  no  list  be  found  so  few  as 
twelve.  The  form  of  the  issue  raised  no  question  of  this 
I'md.    Now,  although  no  numerical  minimum  be  fixed 
by  the  custom,  it  by  no  means  follows  as  a  consequence 

^  that  the  number  may  be  reduced  to  two  or  three,  as  the 
oigection  supposes ;  the  law  may  consider  it  as  part  of 
aoch  a  custom  as  the  present,  that  there  shall  be  a  rea- 

\  muMe  number.  I  am  aware  that  this  may  lead  to 
^lestions  what  shall  be  a  reasonable  number.  Such  a 
^tk>n,  if  raised,  would  be  to  be  decided  with  refer- 
ence to  long-established  usage,  and  to  the  population  of 
^  parish.  That  number  which  might  not  be  too  small 
■od  not  unreasonable  three  or  four  centuries  ago,  in  a 
parish  in  which  there  might  not  be  more  than  a  dozen 
substantial  householders,  or  even  fewer,  might  not  be 
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1846.  reasonable  on  a  change  of  circumstances^  when,  gj 
covering  fields  with  houses,  the  number  might  be  in. 
creased  more  than  a  hundred-fold.    And,  whatever  maj 

FuoHT.  b^  thought  of  the  degree  of  influence  that  the  love  oT 
power  exercises  on  human  conduct,  I  believe  the  love 
of  ease  does  not  exercise  less ;  and,  as  no  instance  is 
known  in  practice,  in  which  two  or  three  persons  have 
gratuitously  taken  upon  themselves  the  whole  bartben 
of  administering  such  of  the  affairs  of  a  populous  parish 
as  belong  to  a  vestry,  I  do  not  think  there  is  any  reason 
to  provide  in  theory  against  such  an  occurrence,  by  re- 
quiring a  definite  minimum  as  essential  to  the- validity 
of  a  custom.  The  question  in  this  case,  as  in  many 
others,  turns  upon  the  balance  of  convenience.  We 
think  it  more  convenient* that  a  custom  of  this  nature 
should  leave  the  number  undefined,  capable  of  being 
regulated  by  reason,  and  varying  with  the  changes  that 
time  produces,  than  that  there  should  be  any  fixed 
point,  from  or  below  which  no  change  of  circumstances 
should  allow  a  departure."  It  appears  that  the  number 
of  vestrymen  who  attended  the  vestries  between  the 
years  1775  and  1843,  varied:  in  some  instances  ekoef^ 
being  present;  in  others,  as  few  as  three.  Too  modi 
effect  must  not  be  given  to  the  adjournments  for  want 
of  a  full  vestry :  it  was  perfectly  competent  to  the  parties 
assembled  to  say  that  they  would  not  transact  parti- 
cular business  without  a  fuller  attendance.  The  statute 
59  G.  3.  c.  12.,  commonly  called  Siurges  Bournes  act, 
which  enables  parishes  to  be  governed  by  select  vestries^ 
gives  a  maximum  and  a  minimum  —  not  exceeding 
twenty,  nor  less  than  five,  in  addition  to  the  minister, 
churchwardens,  and  overseers  for  the  time  being,  b 
cannot,  therefore,  be  considered  that  three  or  four 
would  be  an  unreasonably  small  number  for  a  parish 
like  this,  which  contains  only  sixty-seven  houses.   That 
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^  did  not  interfere  with  antient  select  vestries :  The 
^ng  V.  Si.  MartifCs'in-the-Fields.  (a) 

The  only  essential  qualification  for  a  select  vestryman 
IS,  that  he  should  have  served  the  office  of  church* 
^rvden,  or  should  have  been  fined  for  not  serving  it« 
It  DO  where  appears  that  the  custom  requires  that  the 
|)erson  so  elected  churchwarden  should  always  be  a  new 
uiiabitant.  The  churchwardens  were  perfectly  com- 
fetent  to  be  re-elected  from  time  to  time. 

The  third  objection  is  but  a  repetition  in  substance  of 
Ike  first. 

GoUing  v.  Fenn  is  an  answer  to  the  fourth  objection. 
He  custom  here  is,  that  the  select  vestry  shall  be  com- 
posed of  those  who  have  served  the  office  of  church- 
vaiden,  or  been  fined;  and  that  the  churchwardens  be 
adected  by  the  vestry  from  amongst  their  own  body,  or 
fiom  the  parish  at  large,  in  their  discretion.  Golding 
V.  Fenn  is  a  distinct  authority  to  shew  that  such  a  custom 
nay  be  valid. 

The  last  two  objections  in  truth  amount  to  nothing. 
Bjthe  canon,  the  right  to  appoint  churchwardens  is  in 
the  rector  and  the  vestry ;  and,  if  they  disagree,  each  is 
to  appoint  one.  In  this  parish,  the  appointment  has 
ittnenioriiilly  been  made  by  the  select  vestry :  the 
ttctor  has  never  interfered  but  once,  and  that  was  in 
1672,  shortly  after  the  faculty  was  obtained.  It  does 
Bot  appear  upon  what  Mr.  Marriott  founded  his  claim. 


1846. 

GiBsa 
Flight. 


Talfimrd,  Sev]u  (with- whom  was  G.  Atkinson\  for 
the  defendants.  The  claim  on  the  part  of  the  plaintiffs 
%  not  merely  that  a  select  vestry  has  existed  in  this 
pvish  from  time  immemorial,  chosen  from  among  the 
^duibitants  who  have  served  the  office  of  churchwarden, 
or  submitted  to  the  usual  fine  for  not  serving;  but  that 


(a)  S  B.S^  Ad.  QQT!, 
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the  circumstance  of  a  party  having  served  that  office, 
or  having  been   fined,   makes  him  ipso  facto  a  select 
vestryman,  and  that  the  select  vestrymen  so  constituted 
are  at  liberty  to  re-elect  themselves  to  the  office  of 
churchwarden  from  time  to  time  until  they  sink  down 
to  a  minimum  of  three — which   happens   to   be  the 
smallest  number  that  has  yet  had  the  conduct  of  th^ 
affairs  of  the  parish.     It  appears  from  the  case,  that  this 
parish  has  immemorially  been   governed   by  a  select 
vestry,  and  that  the  churchwardens  have  formed  part  oT 
that  body.     But  it  sufficiently  appears  to  be  an  essential 
part  of  that  custom,   that   the  number   of  the  select 
vestry  should  be  kept  up  to  eighty  or  at  least  that  it 
should    be   kept   up    by   the  annual   election  of  one 
churchwarden   from  among   the   general   body  of  the 
parishioners;  this  having  been  the  course  adopted, with 
few  exceptions,  from  the  year  1 648,  when  the  annals  of 
the  parish  commence,  down  to  1824,  when  Giii&swas 
first  elected.     The  case  is  not  affected  by  the  S^G.^ 
c.  12.,  though  .that  statute  may  affi^rd  an  argument  to 
shew  the  utter  worthlessness  of  the  custom  as  contended 
for  on  behalf  of  the  plaintifis.     There,  the  defined  mi- 
nimum is  five;  but  to  these  are  to  be  added  the  rector, 
curate,  or  other  minister,  and  the  churchwardens  and 
overseers  for  the  time  l)eing.   The  smallness  of  the  num- 
ber of  select  vestrymen  in  1652,  does  not  now  admit  of 
explanation  ;  but,  from  1667  to  1672,  the  diminution  of 
number  is  amply  accounted  for  by  the  circumstaoces  ad- 
verted  to  in  the  faculty.     ICresswellj  J.    Your  argument 
assumes  the  necessity  for  the  election  of  a  new  and  ad- 
ditional one  every  year.]     It  is  enough  for  my  purpose 
to  contend  that  a  party  cannot  be  elected  contiouooslj 
for  a  long  series  of  years,  as  has  been  done  here.    This 
differs  essentially   from  the  custom   relied  oo  in  Tk 
King   v.  Brain  (a),  which  did  not  involve  the  principle 


(a)  3  B.S(  A<L6l4i, 
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of  decay  that  renders  this  custom  bad.      Golding  v. 
feim  is  also  perfectly  distinguishable :  there,  the  custom 
WBs  for  a.  reasonable,  though   an  indefinite  number. 
ZErkf  J.    You  contend  that  the  office  and  character  of 
adect  vestryman  is  incompatible  with  that  of  church- 
warden, when  the  number  of  select  vestrymen  is,  by  any 
JKcident,  reduced  to  three  ?]     It  is  hardly  necessary  to 
posh  the  argument  to  the  length  of  a  legal  incapacity. 
The  law  upon  this  subject  cannot  be  stated  more  neatly 
and  precisely,  than  was  done  by  Tindal^  C.  J.,  in  de- 
lifering  the  judgment  of  the  court  of  error  in  Tyson  v. 
Smith  (a).     <<  It   is,"  says  bis  lordship,  '*  an  acknow- 
ledged principle,  that,  to  give  validity  to  a  custom,  — 
which  has  been  well  described  to  be  an  usage  which 
obtains  the  force  of  law,  and  is,  in  truth,  the  binding 
law,  within  a  particular  district,  or  at  a  particular  place, 
of  the  persons  and  things  which  it  concerns  (&),  —  it 
most  be  certain,  reasonable  in  itself,  commencing  from 
time  immemorial,  and  continued  without  interruption." 
In  Naylor  v.  Scotl  (c),  a  custom  that  a  sum  of  money 
ftbdl  be  paid  at  the  usual  time  after  a  woman's  delivery 
when  she  should  be  churched,  was  held  to  be  void  for 
Uncertainty,  if  it  does  not  shew  what  that  usual  time 
1ft;  and  also  unreasonable,  because  it  obliged  the  hus- 
WkI  to  pay,  if  the  woman  was  not  churched  at  all,  or 
if  she  went  out  of  the  parish,  or  died,  before  the  time  of 
cborching.     In  Beckwith  v.  Harding  {d\  a  custom  for 
die  churchwardens  of  a  parish  to  set  up  monuments, 
Itc,  in  a  church,  without  the  consent  either  of  rector  or 
oidinary,  was  held  to  be  bad.    In  Omen  v.  Stainoe  (^),  a 
custom  to  choose  a  supernumerary  (all  the  places  being 
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ify  9  Ad. S^ E.  A06.,  \P.^ 
^•307.  And  see  G  Ad.  5^  E. 
745.,  IN.S^P.  784. 

(&)  See  Datna'a  ReporU,  31, 


(c)  2  'Ld.  Raym,  1558. 

(d)  I  B.S;  Aid.  .508. 

(e)  Skinn.  45.,  Sir  T.  Jone^y 
199.,  liex  y.\Stenhow,  2  Show. 
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1846.  full),  who  should  be  admitted  upon  the  death  or  the 
next  prebendary,  was  held  to  be  void  and  foolisb, 
**  for,  there  cannot  be  election  but  to  a  void  place.*   Id 

Flight.  Needier  v.  The  Bishop  of  Winchester  {a\  Lord  flbW 
says  that  ^*  custom  must  not  deprive  the  law  of  nature." 
So,  in  Vin.  Abr.  Customs^  (E),  pi.  5.,  it  is  said  that  **t 
custom  against  reason,  is  void.''  And  in  Bac.  Abr.  Cb- 
ioms^  (C),  it  is  said:  '* Every  custom  ought  to  appetr 
to  have  had  a  reasonable  commencement,  and  that  it 
first  it  was  voluntarily  agreed  to,  for  the  better  pro- 
moting of  trade  and  commerce,  the  suppression  of 
fraud,  the  greater  security  of  men  in  their  estates  and 
possessions,  &c. ;  and,  in  such  cases,  though  the  custon 
be  contrary  to  the  common  law,  or  against  the  intereit 
of  a  particular  person,  yet  it  shall  be  good.  But  efet; 
custom  which  appears  to  have  been  unreasonable  in 
itself,  as  being  against  the  good  of  the  commonwealthf 
or  injurious  to  a  multitude,  though  beneficial  to  a  pa^ 
ticular  person,  or  to  owe  its  commencement  to  the 
arbitrary  will  and  oppression  of  a  powerful  lord,  and 
not  to  the  voluntary  agreement  of  the  parties,  is  void; 
nor  can  any  continuance  of  such  a  custom  give  it  a 
sanction,  or  make  that  good  which  was  void  in  ill 
creation."  In  Fryer  v.  Johnson  (6),  a  custom  in  a 
parish,  time  out  of  mind,  *Uhat  every  parishioner  has  a 
right  to  bury  his  dead  relations  in  the  church-yard  U 
near  to  their  ancestors  as  possible,"  was  held  bad.  A 
vast  number  of  authorities  upon  this  subject  will  bt 
found  collected  in  the  case  of  Hilton  v.  Lord  Grmi^ 
ville.  (c)  In  the  present  case,  the  custom  relied  00  te 
the  plaintifis  is  clearly  repugnant  to  justice. 

Sir  T.  Wilde,  in  r.eply.  There  is  nothing  in  the  evidenfii 
stated  in  this  case  to  shew  that  there  was  any  defined 

(a)  Hob.  225.  (c)  5  Q.  A  701. 

(6)  2  Wik.  28. 
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imQD).  The  recital  of  the  custom  in  the  faculty,  1846. 
$  to  shew  that  there  was  none.  Nor  is  there  any-  — ■ 
;  to  shew  that  the  yearly  election  of  a  new  church-        Gibbs. 

Vm 

len  from  among  the  general  body  of  the  inhabitants,       Flioht. 
in  essential  part  of  the  custom. 

Cur.  adv.  vult 

XLTMAN,  J.,   now  delivered  the  judgment  of  the 

lis  was  an  action  of  trover  for  books  claimed  by  the 
tifis  as  churchwardens :  and  the  question  is,  whether 
were  churchwardens  of  the  parish  of  St.  Stephen, 
nvokf  for  the  year  beginning  on  the  12th  of  Aprils 
r;  in  other  words,  whether  the  election  of  the 
tiff  Gibbs  into  the  office  of  senior  churchwarden  on 
day,  is  void,  he  having  been  constantly  elected  into 
ame  office,  from  the  year  1825. 
^e  find,  from  the  evidence,  that,  according  to  the 
•in  of  this  parish,  two  churchwardens  are  to  be 
SD  annually  by  the  select  vestry,  and  that  the  select 
y  is  composed  of  the  clergyman  for  the  time  being, 
of  those  who  have  been  elected  to  the  office  of 
chwarden,  and  have  either  served  it,  or  been  fined 
lot  doing  so. 

is  stated  that  the  records  of  the  parish  begin  in 
) ;  and  that,  from  thence  to  1 734,  one  fresh  church- 
len  was  chosen  annually  from  the  parishioners  at 
^  who  served  the  office  of  junior  churchwarden  for 
year,  and  who  was  elected  and  served  the  office  of 
ir  churchwarden  for  the  next  year,  with  an  ex- 
ion  from  1666  to  1672,  which  is  immaterial,  as  oc- 
►ned  by  the  fire  of  London^ — and  with  an  ex- 
ion  of  four  other  instances  only ;  that,  from  1 734  to 
I,  there  are  no  records;  and  that,  from  1775 
124,  the  same  course  was  pursued,  except  in  four 
nces  onlv. 
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1846.  Upon  this  statement,  a  presumption  is  raised  that  the 

course  so  generally  adopted  is  the  course  required  bjr 

^^  the  custom.  And  this  presumption  is  strengthened  by 
Flight.  considering  that  the  union  of  interest  between  the  select 
vestry  and  the  other  parishioners  would  probably  be 
maintained  by  adhering  to  it,  and  might  be  destroyed 
by  departing  From  it ;  and  that  the  parishioners  would,  b 
prudence,  take  precautions  to  secure  such  union,  before 
they  would  consent  to  establish  a  custom  for  a  sdect 
vestry. 

IF  the  succession  to  the  office  of  senior  churchwardeo 
could  be  legally  stopped,  by  continuing  the  same  pemi 
in  that  office  for  many  years,  the  same  rule  would  appljf , 
as  to  the  office  of  junior  churchwarden.  And,  indeed,  iKj 
appears,  that,  for  fifteen  years,  while  the  plaintiff  GMr] 
held  the  office  of  senior  churchwarden,  one  person  hdll 
the  office  of  junior  churchwarden  :  and  the  consequeoot; 
has  l)een,  as  would  be  expected,  that  the  number  of  die ' 
select  vestry  has  been  most  inconveniently  reduced. 

We,  therefore,  take  the  effect  of  the  evidence  to  b^ 
that  it  was  part  of  the  custom  by  which  the  right  m 
electing  churchwardens  was  conferred  upon  the 
vestry,  that  a  new  person  should  be  elected  every 
into  the  office  of  junior  churchwarden,  and  that 
junior  churchwarden  of  the  preceding  year  shi 
succeed  to  the  office  of  senior  churchwarden.  If 
be  the  custom,  it  follows  that  a  repeated  (a)  re-election 
the  same  person  to  the  same  office  of  senior  chui 
warden,  without  any  necessity  for  so  doing,  is  con 
to  the  custom ;  and,  consequently,  the  election  in  qi 
lion  of  the  plaintiff  Gibbs  was  not  valid,  and  a  n 
ought  to  be  entered. 

Rule  accordingly. 

(a)  The  principle  would  ap-  by  consent,  referring  it  lo 

pear   to  be    applicable   in  the  F.  Robinson  to  frame  a 

case  of  a  single  re-election.  verdict  upon    the  principle 

(6)  In  the  following  Hilary  the  above  decision, 
term  a  rule  of  court  was  made, 
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Nov.  2. 
defendant  being  brought  up  For  the  purpose  of  j^  ^  ^^ 

Qg  charged  in  execution  for  the  damages  and  ground  of  ob- 
»vered  against  him  in  this  action,  Pendant's 

being  charged 

on  his  behalf,  objected,  on  the  ground  that  the  ^°  execution, 
-  ^  1.1       thattheplain- 

had  on  a  former  occasion  repudiated  the  judg-  tiff  had  on  a 

on  which  this  action  was  brought.    [Wilde^  C.J.  former  oc- 

d  not  the  defendant  make  a  substantive  appli-  -judiatedthe 

» the  court  to  stay  the  proceedings,  if  there  were  action. 
Qod  for  it?]     He  has  been   a  prisoner  ever 

) 

)iEf  C.  J.  If  there  be  ground  for  the  objection, 
I  have  been  made  the  subject  of  a  special  appli- 
}  the  equitable  jurisdiction  of  the  court.  Instead 
iDg  that  obvious  course,  the  defendant  chooses 
in  a  way  that  does  not  conveniently  admit  of  an 
I  think  the  defendant  must  be  charged,  but 
prejudice  to  any  motion  he  may  be  advised  to 


•est  of  the  court  concurring  — 

The  prisoner  was  committed  in  execution. 

.  appears  to  be  now  Wamey.HaddonyQ  DcwLP.C. 

lat  an  application   to  9^*  >  Davies  v.  fFatkins,    2 

proceedings  for  irrc-  Dowi.  N.  S.  930.;  BichneU  v. 

Rin  not  be  entertained  WethereU,  1  Q.  B.  914.,  IG.6^ 

onreuonable  lapse  of  D.  230.  ;Claridgey.  Mackenzie^ 

1  in  the  case  of  a  pri-  5M.S^G.  251.,  6  Scott^  N.R. 

«  CoMtable  V.  Fotfi-  571. 
DawL  P.C.    591.; 
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Semble,  that  it 
if  not  neoes- 
saiy,  upon  a 
rale  to  com- 
pute, to  pxx>» 
duee  the  Inll 
or  note  before 
the  master. 

AtaU 
events,  a  Ta- 
riance  be- 
tween the 
name  of  the 
defendant  on 
the  record 
and  that  in 
the  bill  or 
note,  will  not 
justify  the 
master  in  de- 
clining to 
proceed  on 
the  rule. 


Davis  v.  Edward  Towksend  Barker. 

nPHIS  was  an  action  by  the  payee  against  the  maker 
of  a  promissory  note.  The  defendant  suffered 
judgment  by  default.  The  note  being  produced  belbre 
the  master^  upon  a  rule  to  compute,  and  bearing  the 
signature  of  "  E.  Barker  "  only,  the  master  declined  to 
proceed. 

Grm/  now  applied  for  the  direction  of  the  court  He 
submitted  that  the  production  of  the  note  or  bill  upoo  a 
rule  to  compute^  was  never  necessary,  except  for  tile 
purpose  of  seeing  if  any  payments  bad  been  indorsed  oo 
the  back ;  and  that,  since  the  rules  requiring  payments 
to  be  pleaded,  the  production  of  the  instrument  was  no 
longer  essential,  either  upon  the  execution  of  a  writ  of 
inquiry,  or  upon  a  computation  under  a  rule  of  coDft: 
Lane  v.  Mullins.  (a)  [^Mauley  J.  Upon  a  writ  of  in- 
quiry, the  defendant  might  prove  payments.  Bat  die 
master  does  not  receive  evidence.  The  form  of  the  role 
is,  that  he  do  compute^  not  inquireJ]  There  is  notbiif 
to  prevent  the  defendant  from  shewing  payments  belbit 
the  master. 


Wilde,  C.  J.  It  does  not  strike  me  that  the  variaoce 
in  the  name  could  be  of  any  importance,  after  the  de- 
fendant had  suffered  judgment  by  default.  It  is  not) ' 
think,  at  all  necessary  to  produce  the  note  before  die 
master  upon  a  rule  to  compute.  The  only  groaod  kV 
its  production,  that  I  am  aware  of,  is  that  which  btf 


i 


(a)  2  Q.  B.  S54. 
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been  suggested;  and,  in  ifae  case  oF  a  judgment  by  de-        1846. 
fiiolt,  that   reason  fails.     Certainly   the   difficulty  that 
presented  itself  here  was  no  valid  ground  for  not  pro- 
ceeding to  compute.     There  need  be  no  rule  drawn  up;      Barker. 
the  master  will  act  upon  this  intimation. 

The  rest  of  the  court  concurred. 


Doe  dem.  Bubton  v.  Roe. 


Nov.  25. 


/^     CLARK  moved    for  judgment  again  the   casual  The  court 
qector.     The  officer  had  declined  to  draw  up  a  '^^^^ed  to 

fiTTftOt  6VGI1  & 

nUtf  on  the  ground  that  the  notice  at  the  foot  of  the  de-  ^ule  nisi  for 
daration  required  the  tenant  to  appear  ^^  on  the  first  day  judgment 
^Michaelmas  term,"  instead  of  "in  Michaelmas  term,**  ^^JJ^yector 
genenlly.     It  was  submitted,  that  the  practice  requiring  where  the 

the  tenant  to  appear  in  the  term  generally,  was  founded  ^^^^  ^\  *he 

1      n  .  X      ,  .  ,    ,r,  ,       foot  of  the 

^pon  a  role  of  court  (a)  which  did  not  warrant  it ;  that  declaration 

Ae  par^  could  not  have  been  misled ;  and  that,  at  all  required  the 
•Nnts,  .  rule  nisi  might  be  granted.  jr«l*Se 

first  day  "  of 

Wilde,  C.J.     The  notice  in  question  *is  intended  »heterm,in. 
^  ,  ,  stead  of  in 

mr  the  information  of  laymen.     The  rule  of  practice  the  term  ge- 

being  well  ascertained,  we  are  not  at  liberty  to  consider,  nerally. 
I^KNi  equitable  grounds,  how  far  it  may  with  propriety 
k  departed  from.     I  do  not  think  we  ought  to  grant 

PMn  a  rule  nisi. 

ft 

^  Maule,  J.     You   may  have  misled  the  party  into 
k|iposing,  that,  unless  he  appeared  on  the  first  day  of 

(a)   Fide  Adamt  on  Ejectment,  4th  ed.  p.  12. 
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1846.  the  term,  it  would  be  useless  for  him  to  appear  at  % 
—  A  man  is  not  to  be  turned  out  of  his  land,  wither 
having  a  proper  legal  notice  to  appear  and  defend  | 


Doe  dem. 

Burton 

o.  possession 


Roe. 


The  rest  of  the  court  concurred. 

Rule  refused 


Watson  v.  King. 

Nov.  7. 
In  debt  for       T|EBT  for  use  and  occupation  tried  before  the  under- 
use  and  occu-  sheriff  of  Middlesex. 

Sf ""kintiff^I       ^"®  ^^  ^^^  plaintiff's  witnesses  stating,  upon  cross- 
witnesses,  on    examination,  that  he  had  heard  Jram  the  flaintift  (A- 

cross-examin-  tomey^  that  the   defendant   had  held  the  premises  in 

ation,  said  .  j  -..  .    •-.  u*^«iL 

that  he  had      question  under  a  written  agreement,  it  was  objectea, 

heard, /rom      for  the  defendant,  that  the  agreement  ought  tobepn>- 

attorney,  tnat  ^       ^  i      •    j  u 

there  was  an     was  held,  that,  where  premises  have  been  demised  bym 

agreement  in    agreement  in  writing,  but  not  on  stamped  paper,  tke 

writin&r "  •■-" 

Held  that        plaintiff  is  bound  to  put  in  the  writing. 

this  was  no  The  under-sheriff  declined  to  nonsuit  the  plaim 

evidence  of       j^^^    ^^^  ^^^  defendant  leave  to  move  to  enter  a  noosA 

trie  existence 

of  an  agree-      if*  the  court  should  be  of  opinion  that  the  agreetpff^ 

ment,  so  as       ^^g  properly  shewn  to  exist. 

to  render  its 

production  by 

the  plaintiff         Hawkins  now  moved  accordingly,   and  relied  up* 

necessary.         ^y^^  ^^^  ^j^^j  ^^  ^y^^  ^^al. 

Wilde,  C.  J.     I  am  of  opinion  that  there  was  w 
evidence  in  this  case,  to  shew  that  there  was  an  agree* 

(a)    3  Esp,  N.  P.  C.  213. :    recognised  in  Ramtbotim  »• 
Tunbridge,  2  M.S^  S.  434. 
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ment  in  writing,  and  therefore  that  the  necessity  for  its  1846. 
production  did  not  arise.  The  attorney  is  not  the  agent 
of  the  client  for  the  purpose  of  making  admissions,  ex- 
cept in  the  cause  and  for  the  purpose  of  the  cause.  All  Kma. 
that  appeared  here  was,  —  the  defendant  having  been 
proved  to  have  held  the  premises  at  a  certain  rent,  — 
that  one  of  the  plaintiff's  witnesses  heard  the  plaintiff's 
ittomey  say  that  there  was  an  agreement  in  writing. 
That  clearly  was  no  evidence  at  all  to  affect  the  plaintiff. 

The  rest  of  the  court  concurring  — 

Hawkins  took  nothing. 


MiLLINGTON  V.  ClABIDGE. 

N(w.  17. 

P  JONESy  Serjt.,  moved  to  make  an  order  of  nisi  An  order  of 

prius,  referring  a  cause  to  arbitration,  a  rule  of  ™"*,P""*» '«" 
coQit    The  officer  had  refused  to  draw  up  the  rule,  cause  to  arbi- 
hccaose  the  order  reserved  no  power  to  the  parties,  in  tration,  may 
terms,  to  make  it  a  rule  of  court.     He  cited  Harrison  v.  ^^  ^^  court, 
^h  (a),  where  the  want  of  such  a  reservation  was  held  wiUiont  any 

to  be  immaterial.  expreaaic 

aervation  of  a 
■  power  ao  to 

Hauls,  J.     The  case  of  a  submission  by  bond  is  do. 

'plated  by  statute.  (A)     But  this  being  a  proceeding 

^  a  cause,  there  can  be  no  doubt  as  to  the  power  of 

^  court  to  make  the  order  a  rule  of  court,  though  the 

l^^tties  have  not  expressly  provided  for  it. 

The  rest  of  the  court  concurring  — 

Rule  absolute. 


(a)  J  H.  4  Ir.  876.  (6)  9  ^  10  IF.5.  c.  15. 

^OL.  III.— C  B.  R  R 
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WooLLET  and  Another  v.  Smith.  ^ 

Nov.  24.  II 

By  a  charter-    A  SSUMPSIT  on  a  cbaiter-party.     The  dedmtioiH        ^^ 
1!S^^  dated  the  6th  of  Afoy,  1846,  stated,  that,  hy  i        ^ 

A.  and  B.y  it    certain  charter-party  made  between  the  plaintifiitlMreiB       Vi 

wa8  proYided    described  as  owners  of  the  ship  Robert^  of  the  boitlio        .^ 
that  the  inip,  .iil» 

which  was       of  SIO  tons,  or  thereabouts,  it  was  agreed  that  the  nip        iq 

described  to     should,  with  all  convenient  speed,  proceed  to  IMoe^      fc 
burthen  of       ^^  Round  Island^  or  so  near  thereto  as  she  ooold  aifelj 
810  tons,  or     get,  and  there  receire  a  full  and  complete  cargo^  cod- 
Ao^^*^^'     sisting  of  guano,  which  was  to  be  taken  to  the  Aafi 
oeed  to  Ifoats  at  the  merchant's  risk  and  expense^  the  captain  to 

IiAaboe^  ttid     render  all  possible  aid  with  his  crew  in  rigging  stagei, 
full  and  com-  ^^^  exceeding  what  she  could    reasonably  load  uA 
plete  cargo  of  carry,  over  and  above  her  cabin  tackle,  apparel,  profit 

guano  (which  gions,  and  furniture ;  and,  being  so  loaded,  should  there-* 

was  to  be 

taken  to  die     ^^^^  proceed  to  a  safe  port  in  the  united  kingdoim* 

ships' boats  at  calling  at  Cork  or  Falmouth  for  orders,  and  waitiafS 
chant's  risk      ^^^^^  »  return  of  post  from  Liverpool^  or  so  near  thcreU^ 

and  expense^    as  she  could  safely  get,  and  deliver  the  same  agreeibly 
the  captahi  to 

render  all  possible  aid  with  his  crew  in  rigging  stages)^  not  ezeeedi^  wlut^ 
could  reasonably  stow  and  carry,  and  therewith  proceed  to  a  port  in  the  Uiii 
Kingdom  ;  and  JB,  agreed  to  load  the  vessel,  and  to  pay  freight  42i  lOt.  per 
and  SL  per  day  demurrage.     If  labourers  went  out  in  the  vessel,  the  owner  to 
allowed  Is.  per  man  per  diem.     Penalty  for  breach,  1800JL     Shoold  Ae 
arrife  on  or  before  a  given  day,  B.  was  to  pay  50L  over  and  above  the 
freight 

An  action  having  been  brought  against  B.  in  April,  1845,  for  not  piUfUhf' 
cargo  pursoant  to  the  charter-party,  judgment  by  defanlt  waa  ligned  mikeV 
of  July,  and,  on  the  26th  of  November,  the  damages  were  assessed  at  l64At  Saf' 
and  final  judgment  was  signed  on  the  8th  of  December. 

On  the  l6th  of  May,  1845,  a  fiat  issued  against  B.,  under  which  be  oWv 
his  certificate  on  the  22nd  of  August,  snbgect  to  a  suspenaion  of  six  nealii^ 
the  8th  of  July. 

B.  having  been  taken  upon  a  co.  m.  on  the  3rd  of  February,  1846:  — 

Held,  that  tliis  was  not  a  debt  or  demand  provable  under  the  fiat;  sb^' 
sequently,  that  B.  was  not  entitled  to  be  discharged  from  castody. 
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to  bills  of  lading,  and  so  end  the  voyage;  restraint  of       1846. 
princes  and  rulers,  the  dangers  of  the  sea  and  naviga-       — - 
tioo,  fire,  pirates,  and  enemies,  during  the  said  voyage^     Woollet 
always  excepted :  fifty  running  days  to  be  allowed  the       Skith.  . 
add  merchant,  if  the  ship  should  not  be  sooner  de-* 
ytched,  for  loading  the  ship,  to  commence  from  the 
period  of  the  vessel  being  in  a  proper  loading  berth, 
iriiich  was  to  be  calculated  within  twenty  days  after 
trrind  of  the  vessel  at  the  port  of  loading;  to  be  dis- 
charged as  soon  as  the  custom  of  the  poit  permitted : 
■d  the  defendant  did   thereby  promise  and  agree  to 
load  the  said  vessel  with  the  said  cargo  at  Ichaboe^  or  as 
abovc^   and  also  to  receive  the  same  at  her  port  of 
driifery  as  therein  stated,  and  also  that  he  should  and 
paald  pay  freight  as  follows — 4/.  lOs.  British  sterling 
fm  tOD  of  20  cwt,   delivered  at  the  Queen's  beam ; 
pijmeiit  whereof  was  to  become  due  and  be  made  as 
Mows — mie  half  to  be  made  in  cash  on  arrival  at  the 
Jhrharging  port,  and  the  remainder,  on  the  true  de- 
Bvary  of  the  cargo,  by  good  and  approved  bills  on 
ImUm^  at  three  months'  date;   and  ako  should  and 
laaold  pay  demurrage  the  sum  of  51.  BriiisA  sterling 
fftt  day,  to  be  paid  day  by  day  for  each  and  every  day 
aaid  vessel  should  be  detained  over  and  above  the 
days  and  times  therein  stated ;  but  the  vessel  was 
to  be  required  to  remain  on  demurrage  longer  than 
days:   the  master  to  sign  bills  of  lading,  as  ten- 
ithout  prejudice  to  the  charter-party :  and  the 
agreed  to  send  out  materials  for  the  stages  and 
iag  the  guano,  which  were  to  be  taken  free ;  also 
if  prifisrred  to  hiring  them  on  the  spot ;  but, 
other  case,  the  expense  was  to  be  borne  by  the 
if  labourers  went  out  in  the  vessel,  the  owners 
be  allowed  Is.  per  man  per  diem,     And^  for  the  true 
ance  of  the  agreement,  the  plaintiffs  did  thereby 
themselves,  their  heirs  aiid  assigns,  the  said  vessel, 
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her  freight  and  appurtenances,  and  the  defendant  did, 
in  like  manner,   bind  himself,    his  heirs  and  assign^ 
and  the  cargo  to  be  taken  on  board  the  said  vessel,  each 
unto  the  other,  in  the  penal  sum  of  1800/.  of  good  and 
lawful  money  of  Great  Britain  ;  it  being  agreed,  tba^ 
for  the  payment  of  all  freight,  dead  freight,  and  dema^ 
rage,  the  plaintiff  should  have  an  absolute  chaige  and 
lien  upon  the  said  cargo  firmly  by  those  presents :  sod, 
by  a  certain  memorandum  in  writing  thereunder  writteOf 
signed  by  the  plaintifis  and  by  the  defendant  respecdfdy, 
it  was  witnessed  that  the  plaintiffs  and  the  defendiot 
agreed  to  send  off  the  Robert  from  Liverpoci  to  IMM 
direct,  in  ballast,  as  soon  as  ready;  and  that,  sboold 
she  arrive,  on  her  return,  either  at  Cork  or  Falmondki 
on  or  before  the  SOth  of  Aprilj  1845,  then,  that  the 
defendant  (the  charterer)  should  pay  the  plwitiffi}  the 
owners  as  aforesaid,  the  additional  sum  of  60L  clear, 
over  and  above  the  freight  specified  in  the  charter-par^  ; 
and  that,  should  the  vessel  not  arrive  at  the  time  so 
specified  as  above,  then  that  agreement,  as  to  the  pay- 
ment of  such  additional  sum,  was  to  be  void :  Mutoal 
promises :  Averment,  that  the  ship  did,  with  all  oon^ 
venient  speed,  proceed  to  Ichaboe  from  Uverpool  direct^ 
in  ballast ;  and,  although  the  said  ^hip  arrived  at  Idiabif^ 
aforesaid  on  the  24th  of  November ^  1844,  and,  withi0 
twenty  days  of  such  arrival  as  aforesaid,  the  said  shif^ 
lay  in  a  proper  loading-berth,  and  the  plaintifis  wer^ 
ready  and  willing  to  receive  such  cargo  as   aforesaicf  9 
on  the  same  being    taken  to  the   ship's  boats  at  tb^ 
merchant's  risk  and  expense,  and  the  captain  was  tbeO 
ready  and  willing  to  render  all  possible  aid  with  bi$ 
crew  in  rigging  stages,  and  in  other  necessary  respects 
and  the  plaintiffs  would  also  then  have  received  aixl 
loaded  such   full  and  complete  cargo  as  aforesakli  on 
the  same  being  taken  to  the  ship's  boats  at  the  mer- 
chant's risk  and  expense,  and  the  captain  would  thai 
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(▼e  rendered  all  possible  aid  with  his  crew  in  rigging  1846. 
iges,  and  in  other  necessary  respects,  according  to  — 
e  tenor  and  effect  of  the  said  charter-party,  and  the  Woollby 
lendant's  promise  in  respect  thereof;  and,  although  Smith. 
e  said  ship  then  lay  in  such  proper  loading-berth  at 
iaboe  for  a  long  space  of  time,  to  wit,  for  the  said 
Bce  of  fifty  days  in  the  said  charter-party  mentioned, 
which  the  defendant  then  had  notice ;  yet  the  defend- 
it  did  not,  nor  would,  within  the  number  of  days  in 
e  charter-party  mentioned,  or  at  any  time  afterwards, 
■d  the  same  with  such  cargo  of  guano  as  aforesaid, 
It  therein  failed  and  made  default :  by  reason  of  which 
nreral  premises,  the  plaintiffs  were  unable  to  load  a 
omeward  cargo  in  and  on  board  their  said  ship,  and 
tad  lost  and  been  deprived  of  the  freight  and  reward, 
od  of  great  gains,  profits,  and  emoluments  which  might 
uid  would  have  become  due  and  payable  to  them  under 
od  by  virtue  of  the  said  charter-party  and  memoran- 
Bm  respectively;  and  the  plaintiffs,  during  a  long 
iice  of  time,  to  wit,  the  space  of  six  months  then  next, 
d  wholly  lost  and  been  deprived  of  the  use  of  the 
d  ship. 

Xliere  was  also  a  count  for  the  use  and  hire  of  the 
%^  and  a  count  upon  an  account  stated. 
On  the  1st  of  July^  1845,  judgment  was  signed  for 
sit  of  a  plea,  and  on  the  16th  of  November  the 
QEiages  were  assessed,  upon  a  writ  of  inquiry,  at 
^4/.  S$»  9d. ;  and  final  judgment  was  signed  on  the 
1  of  December, 

A.  Jiat  in  bankruptcy  issued  against  the  defendant  on 
^  16th  of  May,  1845,  under  which  he  was  duly  de^ 
^>^  a  bankrupt.  On  the  22nd  of  August,  he  obtained 
^  allowance  of  his  certificate,  subject  to  a  suspension 
^  six  months  from  the  8th  of  July  then  last. 
On  the  Srd  of  February,  1846,  the  defendant  was 
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1846.       arretted,  under  a  ca.  sa.  issued  by  the  plaintifis  on  th 
■       above  judgment 

WOOLLIT 

gauTB.  ^y^  Seijt,  in  Hilary  term  last,  obtained  a  role  nii 

to  discharge  the  defendant  oat  of  custody,  on  the  groood 
that  the  demand  in  respect  of  which  he  was  arretted 
was  a  debt  provable  under  the^/. 

CAanneUf  Serjt.,  in  TVinify  term,  shewed  cause.  The 
claim  for  which  thb  action  was  brought,  and  the  judg- 
ment recovered,  was  for  unliquidated  damages,  and 
therefore  was-  not  a  claim  or  demand  made  provable  by 
the  6  G.  4.  c.  16.  5. 121.  The  amount  of  freight  payaide 
under  the  charter-party  would  depend  upon  a  varie^  of 
circumstances,  that  could  only  be  ascertained  by  the  in- 
tervention of  a  jury.  ^Mauley  J.  The  freight  is  not 
payable  with  reference  to  the  tonnage  of  the  vessel,  bat 
only  upon  the  quantity  of  cargo  brought  home.]  Be- 
sides, something  was  to  be  done  by  the  plaint]&  b 
Green  v.  Bicknell  (a),  in  a  special  case^  it  was  stitad, 
that,  by  contract  between  B.  and  6.,  the  latter  hid 
agreed  to  sell  to  the  former  all  the  oil  which  shodd 
arrive  by  a  certain  ship,  which  B.  was  to  receive  within 
fourteen  days  after  the  landing  of  the  cai^o^  and  pq 
for,  at  the  expiration  of  that  time,  by  bills  or  monej,  tf 
a  specified  price  per  tun,  with  customary  allowanceii 
that  the  ship  arrived,  and  the  cargo  was  landed,  and  A 
tendered  the  oil  to  B.  at  the  end  of  the  fourteen  daysi 
that  the  quantity  of  oil,  after  allowances,  &c«,  was  a 
certain  number  of  tuns  stated  in  the  case ;  that,  at  ths 
time  of  the  tender,  the  market  price  of  oil  was  lover 
than  the  contract  price,  by  an  amount  stated ;  that  At 
on  the  tender  being  made,  refused  to  accept ;  and  thit 
the  difierence  of  prices  was  within  the  knowledge  of  Ac 

(a)  8  Ad.  S^  E.  701.,  3  N.  ^  P.  684. 
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parties:  it  mas  held,  that,  £•  having  become  bankrupt  1846. 
after  the  refusal,  G.  could  not  prove  for  this  breach  of 
oootrtct  onder  the  comnlission ;  for,  that,  although  6/s 
daim  would  be  measured  by  the  difference  between  the  Smitb. 
eoQtract  and  market  prices  at  the  time  wh&k  B*  should 
iute  fulfilled  his  contract,  yet  the  case  did  not  shew  that 
tk  data  on  which  the  calculation  must  proceed  were  so 
settled  as  to  admit  of  no  dispute,  and  render  the  inter- 
fCDtUNi  of  a  jury  unnecessary ;  and,  consequently,  that 
tbe  daam  of  G.  was  not  for  a  debt,  but  for  damages. 
Lord  Demnum^  in  delivering  the  judgment  of  the  court, 
there  said:  <*In  many  cases  in  Chancery,  proof  has 
been  admitted  of  the  value  of  stock  agreed  to  be  trans- 
fared  at  a  given  day.  Most  of  them  are  cases  of  loans 
of  stock ;  but  there  is  one  instance  of  allowing  the  value 
of  a  sum  of  stock  to  be  proved,  which  was  covenanted 
to  be  transferred  by  a  marriage  settlement  (a)  We 
vcie  strongly  pressed  with  these  authorities,  as  esta- 
blishing the  principle  that  any  right  to  recover  money, 
or  money's  worth,  may  be  treated  as  a  debt,  when  its 
aaoBOt  may  be  fixed  by  calculation.  But  we  think  that 
tkise  cases  must  be  r^arded  as  exceptions  to  the  rule^ 
vkich  is,  generally  speakings  that  no  clium  of  this  nature 
diall  be  provaUe  as  a  debt,  for  which  the  intervention 
of  a  jury  is  necessary.  That  it  was  so  here,  is  un- 
^  deniable;  for,  every  one  of  the  data  which  form  the 
blab  of  the  calculation,  may  be  denied  and  disputed,  and 
b  the  subject  of  opinion  rather  than  direct  decision  of 
bets.  And,  although  the  case  finds  the  quantity  of  the 
0^  and  that  it  was  of  merchantable  quality,  and  that 
CBstomary  allowances  were  offered  to  be  made,  and  what 
Hs  the  market  price  of  oil  of  that  quality  at  the  time  of 
nfusal,  and  that  such  price  was  in  the  knowledge  of  all 
Ae  parties,  yet  it  does  not  find  that  any  settlement  was 


t  (a)  Ea  parU  Campbell,  l6  Vet.  jun.  244. 
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madey  or  account  agreed  to,  by  the  bankrupts,  nor  anj 
thing  which  would  have  precluded  them  from  disputing 
every  one  of  those  facts  before  a  jury :  on  the  cootraiy, 
it  states  that  the  bankrupts  positively  refused  to  accept 
or  pay  for  the  oil,  and  no  reason  is  assigned  for  their 
so  doing.  For  these  reasons,  we  are  of  opinion  that  the 
sum  claimed  is  not  a  debt,  but  damages,  and  cannot  be 
proved."  Parker  v.  Ramsbottom  (a)  and  £r  paiU 
Moffatti  in  re  Tate  (6),  will  probably  be  relied  on  for 
the  defendant.  The  former  was  a  case  relating  to  a 
transfer  of  stock ;  which,  as  Lord  Denman  observes,  in 
Green  v.  BickneU^  stands  upon  a  totally  difierent  footingi 
Ex  parte  Moffatt  is  also  distinguishable.  By  the  custom 
of  the  tea  trade,  when  teas  are  sold  at  a  given  prompt, 
or  future  day  of  payment,  the  buyer  pays  a  deposit  in 
part  of  the  purchase-money,  and  the  vendor  retains  the 
teas,  or  the  warrants  representmg  them,  until  the  day  of 
prompt,  when,  if  he  fails  to  pay  the  balance  of  the  por^ 
chase-money,  the  vendor  is  at  liberty  to  resell  the  teis, 
and  to  charge  the  purchaser  with  any  deficiency,  to* 
gether  with  interest  from  the  prompt  day,  warehouse 
rent  &c« :  it  was  held  by  the  court  of  review,  that, 
where  the  vendee  became  bankrupt  before  the  day  of 
prompt,  and  the  assignees  refused  to  take  the  teas,  or 
pay  the  balance  of  the  purchase-money,  the  vendor 
might  resell  them,  and  prove  for  the  amount  of  the  de* 
ficiency.  Sir  John  Cross  said  :  *^  There  is  a  great  dis- 
tinction between  this  case  and  that  of  Green  v.  BicknAi 
in  that  case,  there  was  no  part  of  the  contract  extending 
to  liberty  for  the  vendor  to  resell,  upon  defaulL  7M 
appears  to  me  to  make  all  the  difference ;  for,  here,  the 
power  to  resell  forms  part  of  the  original  contract 
The  usage  of  the  trade  is  a  mere  question  of  fact;  it 


(a)  3  B.^  C.  257.,  5  D.  Sf 
R.  138. 


(6)  1    MonL  D.  i^  Ik  Q*  -, 
£82. 
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8  MonL  D.8^DeQ.  350.  such  plaintiff  or  petitioner  shall 

Which  enacts,  that^  ''  if  prove  under  the  commission^ 

plaintiff  in  any  action  at  such  plaintiff  or  petitioner  shaU 

or  fuit  in  equity^  or  petition  also  be  entitled  to  prove  for  the 

kiiikraptcy  or  lunacy,  shall  costs  which  he  shall  have  in- 

.  J^  obtained   any  judgment,  curred  in  obtaining  the  same, 

^Biiee^    or   order   against  any  although  such  costs  shall  not 


who  shall  thereafter  be-      have  been  taxed  at  the  time  of 
Ne  bankrupt,  for  any  debt  or      the  bankruptcy." 
^land    in   respect  of  which  (c)  1  Olyn  Sf  J.  385. 


WoOIiLBY 


has  been  sworn  to  by  two  witnesses,  and  not  denied;        1846. 

we  musty  therefore^  take  it  as  if  the  usage  was  engrafted 

into  the  contract;    which   would    consequently  stand 

duis: — a  deposit  of  part  of  the  purchase-money  to  be       Smith. 

pud,  and  the  remainder  on  a  particular  day ;  but,  if 

defimlt  should  be  made  in  paying  the  residue  on  that 

dqr,  then  the  vendor  to  be  at  liberty  to  resell,  and 

charge  the  purchaser  with  the  difference,   including 

bterest,  warehouse  room,  &c.     Now,  all  these  are  as- 

oertainable  sums ;  for,  '  id  cerium  est,  quod  certum  reddi 

fiHat!    I  have  no  difficulty,  therefore,  in  saying  that 

the  petitioners  had  a  right  to  sell  the  goods,  and  to  make 

their  proof  for  the  difference."     Ex  parte  Harrison^ 

mreOales  (a),  is  to  the  same  effect*'    There,  the  debt 

«ai  of  an  ascertained  amount,  though  subject  to  be 

fednoed  upon  a  certain  contingency.      Here,  the  Jlal 

htring  issued   before   interlocutory  judgment,  though 

ifker  the  commencement  of  the  action,  the  case  is  not 

dded  by  the  fifty-eighth  section  of  the  6  G.  4.  c.  14.  {b) 

h  Eat  parte  Poacher,  in  re  Cable  (c),  it  was  held,  that, 

vlwre,  in  an  action  upon  contract,  the  verdict  is  before 

■id  the  judgment  after  the  bankruptcy,  the  costs  are 

pnvable;  but,  if  the  verdict  as  well  as  the  judgment  be 

rfer  the  bankruptcy,  the  costs  are  not  provable,  though 

itieems  they  are  barred  by  the  certificate. 

■ 

Bkflesj  Seijt,  in  support  of  his  rule.     The  demand  in 
l^iestion  was  clearly  provable.     The  forty-seventh  sec- 
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1846.       ^^  of  ^^  ^  ^«  ^*  ^*  ^^  enacts  that  ^  every  penon  wi 
^— —       whom  any  bankrupt  shall  have  reallj  and  bcmiji 
WooLLBT     contracted  any  debt  or  demand  before  the  issoing  t 
Qjg^g^       commission  against    him,  shall,  notwithstanding  si 
prior  act  of  bankruptcy  committed  by  sueh  bankrif 
be  admitted  to  prove  the  same,  and  be  a  creditor  and 
such  commission,  as  if  no  such  act  of  bankroptcy  in 
been  committed,  provided  sucl^  person  had  nol^  at  d 
time  the  same  was  contracted,  notice  of  any  act  ( 
bankruptcy  by  such  bankrupt  committed.''    Some  mbi 
must  be  given  to  the  word  ^  demand.''     In  Jchum  \ 
Spiller  (a),  Buller^  J.,  says :  ^  It  b  not  to  be  takes  & 
granted  that  a  demand   in  trover  cannot  be  praw 
under  a  commission  of  bankruptcy ;  where  the  dcflnoi 
can  be  liquidated,  it  may.     It  is  only  personal  dsougi 
as,  for  an  assault,  &a,  that  cannot  be  proved."    [Crm 
wellf  J.    That  doctrine  was  disapproved  of  in  i\ihbri 
Norton  (i),  where  Lord  Keru/on  said :  ^  I  undcntsif 
Mr.  J.  BuUeTj  in  using  the  words  attributed  to  lili%^ 
have  meant  only  this,  that,  if  a  person  has  his  dedi 
of  two  remedies,  and  may  either  bring  trover  or  ( 
other  action,  the  possibility  of  his  electing  to  b 
trover  shall  not  prevent  his  proving  his  debt  undor 
commission  of  bankruptcy,  if  he  will  waive  Aa 
and   I  assent  to  the  proposition  so  qualified.*] 
necessity  for  the  intervention  of  a  jury  to  ascerti 
amount,  cannot  be  the  true  test     In  UUenm 
non{c)^  BuUeTj  J.,  says:    ^*  The  rule  is  this: 
creditor  wish  to  prove  a  debt  under  a  commi 
bankruptcy,  it  is  necessary  that  he  should  be 
ascertain  the  amount  of  it  without  the  interves 
jury ;  and,  if  it  be  so  certain  that  he  can  swear 
is  entitled  to  prove  it  under  the  commissio 


SI  Dougl.  16S.  n.  (c)  ST.R. 

6  T,  R.  699. 
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Dgh  the  decision  in  that  case  was  subsequently  re«        1846* 
led  (a),  the  propriety  of  that  dictum  is  not  brought        * 
piestion.    [Cressmllj  J.  It  would  be  difficult  to  say      WooLunr 
t  the  demand  in  this  case  was  such  that  the  plaintiffs        Smith. 
Id  have  sworn  to  it.]     The  burthen  of  the  vessel 
ig  ascertained,  there  could  be  no  difficulty  in  com« 
ing  the  amount  of  freight    [Cresswell,  J.  It  is  not  a 
pie  matter  of  computation.]     In  Ex  parte  Day  (i), 
oUigor  in  a  bond  given  upon  a  loan  of  stock,  to 
im  a  retransfer,  and  the  dividends  in  the  meantime, 
XNning  a  bankrupt  after  the  day  mentioned  in  the 
ndition,  proof  was  admitted  for  the  amount  of  the 
vidends  due  before  the  bankruptcy,  and  the  value  of 
e  stock  at  the  date  of  the  commission,  by  analogy  to 
te  case  of  annuities.     So,  in  Ex  parte  Campbell  ((/},  the 
ihe  c^  stock  covenanted  to  be  transferred  by  a  mar- 
tp  settlement,   was  allowed  to  be  proved.     If  the 
vm  of  action  would  make  any  difference,  debt  might 
tie  been  brought  upon  this  charter-party,  though  not 
■dtr  seal,  and  though  the  damages  are  not  liquidated. 
Hm  criterion  suggested  in  Green  v.  Bicknell  clearly 
mnot  be  sustained  to  its   full   extent     In  Lafie  v. 
hrgAor^  (d),   the  defendant,  against  whom  a  Jiat  of 
inkniptcy  issued  on  the  19th  of  April,  18  39,  and  who 
Moed  his  certificate  on  the  6th  of  August,  1839,  gave 
he  fi^owing  undertaking  to  the  plaintiff  on  the  17th 
^  Jfaoember,  1838:  —  "In  consideration  of  your  dis- 
Biuffgiog  B.  out  of  custody  (who  had  been  taken  under 
^€a,ta.  at  the  suit  of  the  plaintiff),  I  undertake  he 
Ml  pay  the  debt  due  to  you,  by  four  instalments,  the 
^  to  be  paid  on  the  17th  of  May,  1839.''     On  this 
^  vai  discharged :  and  it  was  held  that  the  defendant's 


(')  See  4  T.  it  570.  D.  311.     And   see  Lane  ▼. 

y)  7  Vet.  jun.  301.  Burghart,  SM.S^  G.  597-,    4 

W  16  Fm.  jun.  244.  ScoUy  N.  R.  287- 
W  I  Q.J9.933.,  1  GaleS^ 
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1846.        ^^^  of  ^^^  6  G.  4.  c.  16.  enacts  that  ^  every  person  with 
^— —       whom  any  bankrupt  shall  have  really  and  b<m&  JUe 
WooLLBT     contracted  any  debt  or  demand  before  the  issuing  the 
^gg^gg^       commission  against    him,  shall,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  such  bankmpl^ 
be  admitted  to  prove  the  same,  and  be  a  creditor  under 
such  commission,  as  if  no  such  act  of  bankruptcy  bad 
been  committed,  provided  sucU  person  had  not,  at  tbe 
time  the  same  was  contracted,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed."     Some  sense 
must  be  given  to  the  word  *'  demand."     In  Joknsm  v. 
Spiller  (a),  Bullerj  J.,  says :  *^  It  is  not  to  be  taken  far 
granted  that  a  demand   in  trover  cannot  be  proved       \ 
under  a  commission  of  bankruptcy ;  where  the  demaod 
can  be  liquidated,  it  may.     It  is  only  personal  damsge^ 
as,  for  an  assault,  &a,  that  cannot  be  proved."    [Crtsh 
well^  J.    That  doctrine  was  disapproved  of  in  Parker  f. 
Norton  (i),  where  Lord  Kenyon  said :  ^  I  underrtaad 
Mr.  J.  BulleTf  in  using  the  words  attributed  to  hifD,  to 
^  have  meant  only  this,  that,  if  a  person  has  his  elecdoa 
of  two  remedies,  and  may  either  bring  trover  or  soy 
other  action,  the  possibility  of  his  electing  to  bri^g 
trover  shall  not  prevent  his  proving  his  debt  under  the 
commission  of  bankruptcy,  if  he  will  waive  the  tort; 
and  I  assent  to  the  proposition  so  qualified.**]    Tbe 
necessity  for  the  intervention  of  a  jury  to  ascertain  tbe 
amount,  cannot  be  the  true  test     In  UUerson  v.  Fir* 
non{c)f  BuUcTf  J.,  says:    ^' The  rule  is  this:  if  tbe 
creditor  wish  to  prove  a  debt  under  a  commission  of 
bankruptcy,  it  is  necessary  that  he  should  be  able  to 
ascertain  the  amount  of  it  without  the  intervention  of  ft 
jury ;  and,  if  it  be  so  certain  that  he  can  swear  to  it^h^ 
is  entitled  to  prove  it  under  the  commission."    And 


1  DougL  16S.  n.  (c)  ST.R.5S9> 
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tlKNigh  the  decisioD  in  that  case  was  subsequently  re«        1846. 

tersed  {a)y  the  propriety  of  that  dictum  is  not  brought       * 

10  qnestioo.     [jCretsaidly  J.  It  would  be  difficult  to  say      ^ooi<unr 

that  the  demand  in  this  case  was  such  that  the  plaintiff        Smith. 

could  have  sworn  to  it.]    The  burthen  of  the  vessel 

bang  ascertained,  there  could  be  no  difficulty  in  com« 

poting  the  amount  of  freight    ICresswell,  J.  It  is  not  a 

iiiDple  matter  of  computation.]     In  Ex  parte  Day  (i), 

tbe  obligor  in  a  bond  given  upon  a  loan  of  stock,  to 

ncnie  a  rrtransfer,  and  the  dividends  in  the  meantime, 

becoming  a  bankrupt  after  the  day  mentioned  in  the 

CQoditioii,  {MTOof  was  admitted  for  the  amount  of  the 

£ridends  due  before  the  bankruptcy,  and  the  value  of 

&e  stock  at  the  date  of  the  commission,  by  analogy  to 

die  case  of  annuities.     So,  in  Ex  parte  Campbell  {d)j  the 

vibe  c^  stock  covenanted  to  be  transferred  by  a  mar- 

liige  settlement,  was  allowed  to  be  proved.    If  the 

fam  of  action  would  make  any  diffisrence,  debt  might 

hive  been  brought  upon  this  charter-party,  though  not 

■der  seal,  and  though  the  damages  are  not  liquidated. 

The  criterion  suggested  in  Green  v.  Bicknell  clearly 

ennot-  be  sustained  to  its  full  extent     In  Lafie  v. 

Bmgkari  {d)f  the  defendant,  against  whom  a  Jlat  of 

hnkmptcy  issued  on  the  19th  oi  ApriU  18  39,  and  who 

•btsiDed  his  certificate  on  the  6th  of  August ^  1839,  gave 

the  following  undertaking  to  the  plaintiff  on  the  17th 

^November,  1838:  —  **In  consideration  of  your  dis- 

dttrging  R  out  of  custody  (who  had  been  taken  under 

id.  so.  at  the  suit  of  the  plaintiff),  I  undertake  he 

tUX  pay  the  debt  due  to  you,  by  four  instalments,  the 

inttobepaid  on  the  17th  of  Mcn/^  1839.''     On  this 

A  was  discharged:  and  it  was  held  that  the  defendant's 

(a)  See  4  T.  H.  570.  D.  311.     And   see   Lane   ▼. 

(&)  7  Fe$.  Jan.  301.  Burghart,  SM.Sf  G.  597->    4 

.      (e)  16  Fet.  Jan.  244.  Scotty  N.  R.  287. 
■      (^  1  Q.J9.933.,  1  GakSf 
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1846.  certificate  was  a  bar  to  the  first  two  instalments,  because^ 
B.  having  been  discharged  from  the  debt,  this  was  aa 
original  undertaking  on  his  part  to  pay  by  the  hand  of 

Smith.  B*  I"  ^bis  case,  the  certificate  became  operatiYe  oolj 
on  [the  8th  of  January^  1846,  when  the  snspensioa 
ceased.  The  judgment  was  signed  on  the  1st  oi  Mjfi 
1845,  and  therefore  it  was  a  debt  provable  by  virtue 
of  the  5  &  6  Vict.  c.  122.  s.  39.  [Mauley  J.  Fmal  judg- 
ment was  not  signed  until  after  the  allowance  of  the 
certificate.  The  only  question  is,  whether  the  debt  was 
a  provable  debt.] 

Cur.  adv.  nA. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  tbe 
court. 

In  this  case,  the  defendant,  who  had  been  arrested  oi 
a  CO.  sa,j  obtained  a  rule  to  shew  cause  why  he  shodd 
not  be  discharged  out  of  custody,  on  the  ground  tint 
he  had  become  bankrupt  and  obtained  his  certificate^ 
and  that  the  plaintiff'  demand  was  proveable  aoder 
the  Jiat.  It  appeared  by  the  affidavits,  that,  on  tbi 
13th  of  July  f  1844,  a  charter-party  was  entered  into  by 
the  plaintiff  and  defendant,  whereby  it  was  agreed  thrt 
the  ship  Robert  J  of  the  burthen  of  310  tons  or  then- 
abouts,  should  proceed  forthwith  to  Ichaboe  or  BiKtA 
Island^  and  there  take  in  from  the  defendant  a  Ml 
cargo  of  guano,  or  other  merchandise,  and,  being  that* 
with  laden,  should  return  to  Uxxrpooly  and  dischai|l 
her  cargo,  for  which  the  defendant  agreed  to  pay  M^ 
at  the  rate  of  4/.  lOs.  for  every  ton,  of  20  cwt.,  delivmdl 
and  the  defendant  agreed  to  provide  a  full  caigo^  Md 
put  it  on  board  at  his  own  expense:  and  tbe  paititf 
mutually  bound  themselves,  in  the  penalty  of  ISOOtt 
for  the  due  performance  of  the  contract. 

The  ship  sailed  to  Ichaboe^  and  remained  there  tkt^ 
stipulated  time ;  but  the  defendant  did  not  provide  aqf 


10  VICTORIA.  621 

ni^go.     An  action  was  commenced  by  the  plaintiffs        1846. 

igttost  the  defendant  before  the  issuing  of  the^^  here-       ..— . 

iter  mentioned,  in  which  the  plaintiffs  declared  in  their      Woollby 

iiBt  count  specially  on  the  charter-party,  and  claimed        Smith. 

Images  for  the  breach  of  contract  by  the  defendant, 

I  not  providing  a  cargo.     A  count  was  added,  for  the 

me  and  use  of  the  vessel.     Interlocutory  judgment  was 

igned  for  want  of  a  plea;  and  on  the  16th  of  Nacember^ 

1845,  a  writ  of  inquiry  was  executed,  and  the  damages 

iMssed  at  1644/.  35.  9d     Final  judgment  was  signed 

m  the  8th  of  December. 

On  the  16th  of  ilfay,  1845,  difiat  issued,  under  which 
1m  defendant  was  declared  a  bankrupt;  and,  on  the 
SSnd  o(  August^  his  certificate  of  conformity  was  allowed, 
■bject  to  a  suspension  thereof  for  six  months  from  the 
Kb  of  July  then  last. 

Od  the  Srd  of  February^  1846,  on  a  ca.  sa.  issued  by 
the  plaintiffs,  the  defendant  was  arrested. 

The  question  was  argued  in  last  7Vin%  term,  when 
IMial  points  were  urged  in  support  of  the  rule :  — 
ISnt^  that  the  claim  in  the  action  was  a  debt  the  amount 
rf  which  was  capable  of  being  ascertained  without  the 
iHof  ajury ;  that,  when  the  ship  returned  without  any 
mgo  pot  on  board  by  the  defendant,  an  action  of  debt 
Mfl^  have  been  maintained  against  him  for  the  penalty ; 
Wd^  at  all  events,  that  the  debt  was  provable,  judgment 
priog  been  obtained  before  the  allowance  of  the  cer- 
which  could  not  be  considered  as  allowed  until 
period  for  which  it  was  suspended  had  expired  — 
which  the  6  &  6  Vict.  c.  122.  s.  89.  was  referred  to. 

[Hie  case   stood    over  for  consideration ;   and   my 
Motile  and  CresSBoell  and  I,  before  whom  it  was 
are  now  of  opinion  that  the  rule  must  be  dis- 
•     And,  first,  as  to  the  argument  founded  on 
clause  in  the  charter-party  whereby  each  was  bound 
Ir  the  due  performance  of  it  in  the  penal  sum  of  1 800/. ; 
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bere  he  has  a  right  to  sue  in  trover,  or,  waiving  the 
rtf  to  sue  in  assumpsit  for  a  liquidated  demand,  he 
ly  prove  it.  The  cases  relating  to  contracts  to  replace 
ick  appear  to  rest  on  the  same  principle  as  Johnson  v. 
',  viz.  that,  where  the  day  for  replacing  it  has 
before  the  bankruptcy,  so  much  of  the  money  pro- 
load  by  the  original  sale  as  would  have  been  necessary 

replace  it  on  the  day  appointed,  may  be  considered  as 
ooey  had  and  received  to  the  use  of  the  party  lending 
tt  stock,  and  it  is  therefore  a  debt,  ascertained  at  the 
me  of  the  bankruptcy :  on  the  other  hand,  where  a 
mtract  has  been  broken,  and  the  demand  thereupon 
ridbg  is  not  a  debt,  but  damages,  the  amount  of  which 
lay  depend  on  various  circumstances,  and  which  it  is 
teeessary  that  a  jury  should  estimate,  unless  they  are 
iioeitained  before  the  issuing  of  2k  fiat ^  they  cannot  be 
pnMNtd.  That  point  was  very  fully  discussed  and  oon- 
iUered  in  the  recent  case  of  Green  v.  BitkndU  (a)  That 
^  a  contract  by  the  plaintiffs  to  sell  to  the  defendant 
ill  the  oil  that  should  arrive  by  a  certain  vessel,  at  a 
'Mtain  price,  a:nd  by  the  defendant  to  accept  and  pay 
^  it  The  ship  arrived,  and  the  oil  was  tendered  be- 
the  defendant  became  bankrupt  ;•  but  he  did  not 
t  or  pay  for  it :  and  the  court  held  that  the  demand 
-tt)eplainti£&  in  respect  of  that  breach  of  contract^  was 
^  provable  under  the  fiat^  although  that  demand  was 
*  be  ascertained  by  the  application  of  a  well-established 
*iticiple.  So,  here,  the  vessel  went  to  Ichaboe  in  pur- 
'^tice  of  the  charter,  and  the  defendant  failed  to  pro- 
d^  a  cargo  according  to  his  contract..  That  failure 
^  before  his  bankruptcy ;  and  he  thereupon  became 
^^e  to  pay  such  damages  as  resulted  to  the  plaintiff 
^^Vn  that  breach.     But  the  amount  was  unliquidated. 

Xf,  indeed,  the  contract  had  been,  to  pay  a  certain 


1846<. 

WOOLLIT 

Sjiitb. 


(a)  8  Ad.  Sf  E.  701.,  3  N,  Sf  P.  634. 
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1846.        gross  sum  for  the  voyage,  or  a  sum  regulated  by  th 

— — "        tonnage  of  the  vessel,  as  soon  as  the  voyage  was  com 

VvooLLBY      pleted,  that  sum  would  have  been  a  debt.     Such,  how 

Smith.        ®^^^>  ^^^  ^^^  ^^®  bargain.     The  defendant  contnuie 

to  pay  a  certain  sum  for  each  ton  of  guano  delivered 

and  to  enable  the  plaintiff  to  earn  freight  for  as  nuu; 

tons  as  the  ship  could  carry.     The  demand  in  respec 

of  freight  for  any  cargo  actually  brought  home  wook 

be  a  debt ;  but  the  demand  in  respect  of  the  defeodni^i 

breach  of  his  contract  to  enable  the  plain ti£b  to  ein 

freight,  is  for  damages  only;  and  any  sum  actuaD] 

earned  by  the  plaintiffs  by  bringing  home  a  caigo  Ibi 

other  persons,  or  employing  the  ship  in  any  other  wqfi 

would  have  to  be  taken   into  account  in  estimatiq 

those  damages. 

It  appears  to  us,  therefore,  that  that  was,  proper^ 
speaking,  a  demand  for  unliquidated  damages,  whkl 
could  not  be  proved  under  ihe^fiat ;  and,  conseqaeodji 
that  the  defendant  is  not  protected  by  hb  certiBcat^  of 
entitled  to  be  discharged  out  of  custody. 

This  is  to  be  considered  as  the  judgment  of  o} 
brothers  Maule  and  Cresswell  and  myself;  the  lateloni 
chief  justice  not  having  intimated  any  opinion. 

Rule  dischaf]gei 
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Fakkell  V.  Sir  John  Barker  Mill,  Bart.,  and 

Henry  Powell. 

Nov.  19. 

nPRESPASS,  for  breaking  and  entering  two  closes  of  In  troipass  for 

the  plaintiff,  situate  in  the  parish  of  Milbrookf  in  cntmneihe 
the  county  of  Southampton,  respectively  called  the  Or^  doses  of  A., 

dard  and  HiU  Pastwe,  and  treading  down,  &c,  the  (thepLuntiff,) 

'  "it  was  pleaded 

Strawberries,  &c.,  there  then  growing,  &c.  that  J?.,  (the  ^ 

Third  plea  —  as  to  all  the  trespasses  in  the  declar-  defendant,) 
ation  mentioned,  except  as  to  subverting  and  spoiling  .^  ^^  ^^  ^^ 
the  earth  and  soil  of  the  said  several  closes  —  that,  long  closes^  and  of 
before  the  several  times  when  &c.,  or  any  of  them.  Sir  ^  ™»n®'  ®^ 
Charles  Mill,  Bart.,  was  seised,  in  his  demesne  as  of  fee,  tlie'doses 
of  and  in,  amongst  other  things,  the  said  closes  in  which  were  parcel, 
&&»  and  also  of  the  lordship  and  manor  of  Milbrook^  ^^^^  ^^ 
of  the  demesne  lands  of  which  manor  the  said  several  for  ninety- 
doses  in  which  &c.  then  were,  and  still  are,  part ;  that,  ^^^  7®*"  * 
being  so  seised,  he  afterwards,  to  wit,  on  the  4th  of  Juries  afterwards,  by 
1829,  duly  made  and  published  his  last  will  and  tes-  indenture 
tament  in  writing,  &c.,   and  thereby,   amongst  other  ™    -    tween 
things,   gave  and   devised   the  said  several   closes  in  part,  and  C.  of 

which  &c.,  with  the  appurtenances,  and  also  the  said  the  other  part, 

'^^  C.  granted  to 

the  defendant 

the  sole  and  exdusiye  right  to  pursue,  kill,  and  take  all  birds  of  warren  at  any 

time  during  the  term  in  and  upon  the  doses,  together  with  free  liberty  to  enter 

the  doses,  and  therein  to  pursue,  kill,  and  take  the  birds  of  warren  in  and  upon 

the  same,  at  any  time,  at  his  free  will  and  pleasure  ;  and  so  justified  entering 

upon  the  doses  for  the  purpose  of  pursuing  therein  birds  of  warren.     A,  craved 

oyer  of  the  indenture,  and  demurred  to  the  plea.     The  indenture  appeared  to 

be  a  demise  of  the  doses  by  B.  to  C,  "  except,  and  always  reserved  out  of  that 

demise  unto  B,,  &c.,  all  timber  trees,  &c.,  and  also   except  and  reserved  all 

rof/alties  whatsoever  to  the  premises  belonging  or  in  any  wise  appertaining :  "  — 

Sembk,  that  this  clause  created  an  exception  or  reservation,  and  was  not  pro- 
perly pleadable  as  a  grant. 

But,  held,  that,  at  all  events,  it  did  not  amount  to  a  grant  by  C.  of  a 
liberty  to  B,  to  enter  upon  the  closes  for  the  purpose  of  pursuing,  killing,  and 
taking  birds  of  warren. 

VOL.  III.  — -C.B.  S  S 
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lordship  and  manor  of  Milbrookj  with  the  appartenances, 
to  the  defendant  Sir  J.  B.  Millj  for  the  term  of  his  na- 
tural life;  and  also  by  his  said  will  gave  to  the  said  Sir 
J.  B,  Mili  power  and  authority  to  grant  leases  of  the 
said   several  closes   in  which  &&:   that  the  said  Sir 
Charles  Mill  afterwards,  and   before   the  said   several 
times  when  &c.,  or  any  of  them,  to  wit,  on  the  86th  of 
February  J  1835,  died  so  seised  of  and  in  the  said  several 
closes  in  which  &c«,  with  the  appurtenances,  as  afore-^ 
said,  and  of  the  said  lordship  and  manor  of  MUbrook^ 
with  the  appurtenances,  without  altering  his  said  will  aa 
to  the  said  devise  of  the  said  several  closes  in  whicV 
&C.,  to  the  defendant  Sir  J.  B.  Mill;  whereupon  and 
whereby  the  said  Sir  J.  B.  Mill  then  became  and  wv 
and  continued  seised  in  his  demesne  as  of  fi*eehold  for 
the  term  of  his  natural  life,  of  and  in  the  said  several 
closes  in  which  &c,  with  the  appurtenances,  and  of  and 
in  the  said  lordship  and  manor  of  Milbrookj  with  the 
appurtenances:  that  thereupon  afterwards,  and  before 
the  said  several  times  when  &c.,  or  any  of  them,  to  witf 
on  the  28th  of  July,  1845,  he  the  said  Sir  J.  B.  MSk 
being  seised  in  his  demesne  as  of  freehold  for  the  tem 
of  his  natural  life  of  and  in  the  said  several  doses  io 
which  &c.,  with  the  appurtenances,  and  of  and  in  tbe 
said  lordship  and  manor  of  Milbrookj  with  the  appo^ 
tenances,  did,  under  and  by  .virtue  of  the  estate  and  io* 
terest  of  him  the  said  Sir  J.  B.  Mill  in  the  said  seveiil 
closes  in  which  &c,  with  the  appurtenances,  and  abo  \ 
under  and  by  virtue  of  the  power  and  authority  givtfi 
to  him  by  the  said  will  of  the  said  Sir  C.  MiU  in  that 
behalf,  grant  and  demise  unto  Charles  Bridger^  hb  ex^ 
cutors,  &c.,   ampngst  other   things,    the  said  senf* 
closes  in  the  declaration  mentioned,  to  have  and  to  how 
the  same  unto  him  the  said  Charles  Bndger,  his  en" 
cutors,  &c.,  from  thenceforth  for  and  during  tbe  tem 
of  ninety-nine  years,  if  Capron  Bridger,  Osmer  Briigfi 
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tod  Arthur  Bridger^  or  any  or  either  of  them,  should  so 
kmg  live :  that  afterwards,  to  wit,  on  the  said  28th  of 
hhf^  1845,  the  said  Charles  Bridger  entered  and  took 
possession  of  the  said  several  closes  in  which  &&,  as 
tenant  to  the  said  Sir  J.  B.  Milij  under  and  by  virtue 
of  the  last-mentioned  grant  and  demise :   that  after- 
wards, to  wit,  on  &c.  last  aforesaid,  by  a  certain  inden- 
ture then  made  by  and  between  the  said  Sir  «/•  B.  Mill 
of  the  one  part,  and  the  said  Charles  Bridger  of  the 
odjer  part  —  profert  —  the  said  Charles  Bridger  did, 
amongst  other  things,  grant  unto  the  said  Sir  J.  B.  Mill 
and  other  the  person  or  persons  for  the  time  being  en- 
tided  in  i*ever8ion  or  remainder  immediately  expectant 
upon  the  determination  of  the  term  so  granted  by  the 
aid  Sir  «/•  jBI  Mill  as  above  in  this  plea  mentioned,  the 
loie  and  exclusive  right  to  pursue,  kill,  and  take  all 
Inds  of  warren  at  any  time  during  the  said  term  being 
in  and  upon  the  said  several  closes,  or  any  of  them, 
together  with  free  liberty  for  himself,  themselves,  and 
Ui  and  their  servants,  to  enter  into  and  upon  the  said 
Nferal  closes  in  which  &c.,  or  any  part  thereof,  and 
dierein  to  pursue,  kill,  and  take  the  birds  of  warren  in 
ind  upon  the  same,  at  any  time,  at  his  and  their  free 
vBl  and  pleasure :  that  afterwards  and  during  the  con- 
timianoe  of  the  said  demise  from  the  said  Sir  J.  B.  Millf 
to  the  said  Charles  Bridger^  and  of  the  term  aforesaid, 
nd  whilst  the  said  Capron  Bridger^  Osmer  Bridger,  and 
Arthur  Bridger  were,  and  each  of  them  was,  in  full  life, 
•nd  at  the  said  several  times  when  &c.,  the  said  several 
tines  beuig,  and  each  of  them  being,  at  proper  seasons 
€f  the  year  in  that  behalf,  he  the  said  Sir  J.  B.  Mill, 
ihider  and  by  virtue  of  the  said  grant,  and  in  exercise  of 
the  said  several  rights  so  conferred  thereby  as  aforesaid, 
md  the  said  Henry  Powell,  as  his  servant,  and  by  his 
Command,  did  enter  into  and  upon  the  said  several  closes 
Ib  the  declaration  mentioned,  for  the  purpose  of  pur-^ 
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suing  and  killing  and  taking  thereon,  and  did  pnrsuei 
kill,  and  take  therein,  divers,  to  wit,  ten  birds  of  warreDi 
to  wit,  partridges,  and  in  so  doing  did  unadvoidaUj  t 
little  tread  down,  crush,  and  injure  the  produce,  gnssi 
and  herbage  of  the  plaintiff  then  there  growing  and 
being,  doing  no  unnecessary  damage  to  the  same,  as  tbcj 
lawfully  might  for  the  cause  aforesaid  ;  which  were  the 
several  trespasses  in  the  introductory  part  of  the  plet 
mentioned  — verification,  and  prayer  of  judgment,  if  &c» 

The  plaintiff  craved  oyer  of  the  indenture  in  the  third 
plea  mentioned,  and  demurred  generally — the  point  in* 
tended  to  be  relied  on  in  support  of  the  demurrer,  bdi^ 
that  the  deed,  as  set  out  on  oyer,  does  not  shew  the  gnut 
alleged  in  the  plea. 

The  indenture  in  question  was  an  indentare  of  letse^ 
whereby  the  defendant  Sir  J.  B.  Mill  granted,  demisedf 
limited,  and  appointed  unto  Charles  Bridgerf  his  exe- 
cutors, administrators,  and  assigns,  certain  premises 
therein  described,  and  alleged  to  be  situate  in  tbe 
manor  and  parish  of  Milbrooky  in  the  county  of  South' 
amploHf  <^  together  with  all  ways,  paths,  possagesi 
waters,  watercourses,  easements,  emoluments,  profits^ 
advantages,  and  appurtenances  whatsoever  to  the  said 
demised  premises  belonging  or  appertaining  (except 
and  always  reserved  out  of  this  demise,  unto  tbe  said 
Sir  J.  B.  Miilj  and  other  the  person  or  persons  for  the 
time  being  entitled  to  the  said  premises  hereby  demised, 
in  reversion  or  remainder  immediately  expectant  apoa 
the  determination  of  the  term  hereby  granted,  all  timber 
trees  and  trees  likely  to  become  or  fit  for  timber,  with 
the  tops  and  boughs  thereof,  and  the  bodies  of  all  pol* 
lards  now  or  hereafter  standing,  growing,  or  being 
upon  the  said  demised  premises,  or  any  part  thereof 
with  full  and  free  liberty  for  the  persons  or  person  who 
under  the  limitations  of  the  aforesaid  will,  may,  for  the 
time  being,  be  entitled  in  that  behalf,  and  all  others  h/ 
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them  or  him  duly  authorized,  but  not  further  or  other- 
wise^  at  all  times  to  fell,  cut,  take,  and  carry  away  the 
same  at  bis  or  their  will  and  pleasure ;  and  also  except 
mi  reserved  all  royalties  whatsoever  to  the  said  premises 
hehngitigf  or  in  any  wise  appertaining) :  '*  habendttm,  for 
ninety-nine  years,  if  Capron  Bridger,  Osmer  Bridger^ 
mi  Arthur  Bridger^  children  of  the  said  Charles  Bridger^ 
or  any  or  either  of  them,  should  so  long  live,  &c     The 
indenture  also  contained  the  following  amongst  other 
corenants :  —  *^  And   also  that  it  shall   and   may   be 
lawful  to  and  for  the  said  Sir  J.  B.  Mill^  and  his  as- 
signs, and  other  the  person  or  persons  for  the  time 
being  entitled  as  aforesaid,  from  time  to  time  during  the 
continuance  of  this  demise,  to  commence  and  prosecute 
sny  action  or  actions,  or  lay  information,  in  the  name 
or  names  of  him  the  said  diaries  Bridger^  his  executors, 
administrators,  and  assigns,  or  his  or  their  tenants,  being 
occopiers  of  the   said   demised  premises,  or  any  part 
thereof,  against  all  and  every  person  or  persons  who  shall 
trespass  on  any  of  the  lands  hereby  demised,  for  the 
purpose  or  by  means  of  hunting,  coursing,  shooting,  or 
•porting  thereon,  he  the  snid  Sir  J.  B,  Milly  his  heirs 
and  assigns,  or  other  the  person  or  persons  for  the  time 
being  entitled  as  aforesaid,  bearing  and  paying  all  the 
costs  and  expenses  attending  every  such  action,  prosecu- 
tion, or  information,  and  indemnifying  the  said  Charles 
Bridger^  his  executors,  administrators,  and  assigns,  or 
bis  or  their  tenants  as  aforesaid,  and  every  of  them,  there- 
ftora." 
Joinder  in  demurrer. 


1846. 

Pannkll 
'Mjlii. 


CkanneUy  Seijt.  (with  whom  was  Barsfow\  in  support 
rf  the  demurrer.  The  words  of  exception  in  the  lease 
te  Bridger  do  not  confer  the  licence  or  authority  claimed 
by  the  plea,  which,  to  be  an  answer  to  the  action,  must 
rtew,  not  only  an  exclusive  right  to  the  game,  but  also 
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a  right  to  enter  upon  the  plaintiff's  land  for  the  purpose 
of  pursuing  and  killing  it.    The  words  are,  *^  except  and 
reserved  all  royalties  whatsoever  to  the   said  premise! 
belonging,  or  in   any   wise  appertaining."     Assuming 
^^  royalties  "  to  be  tantamount  to  ^^  free  warren,"  it  would 
be  free  warren  appendant  or  appurtenant ;  and  there  is  do 
allegation  in  the  plea  that  there  was  any  free  warren  afv 
pendant  or  appurtenant.     In  Bcndston  v.  Hardy  (a),  the 
crown  granted  a  manor  to  Sit  William  Peto  g  and  granted 
to  him  to  have  warren  in  the  same  manor;  and  the  court 
held  this  to  be  a  warren  in  gross,  which  would  not  pass 
by  a  grant  of  the  manor,  and  all  warrens  thereto  apper^ 
taining,  or  accepted  and  reputed  as  part  of  that  manor. 
That  case  is  followed  by  Morris  v.  Dimes  (6),  where,  ii^ 
trespass,  the  defendant  pleaded  a  grant  by  the  Kin^  (^ 
free  warren  in  land  of  which  he  was  seised  in  fee,  to  ^ 
and  deduced  title  from  P.  to  P.,  and  pleaded  a  conveyaoce 
by  F.  of  the  said  free  warren  to  the  defendant :  and  it 
was  held  that  this  was  a  grant  of  free  warren  in  groi% 
and  that  the  plea  was  not  sustained  by  proof  of  a  coo* 
veyance  by  F.  of  a  manor,  of  which  the  land  in  queslioo 
was  copyhold,  with  all  and  singular  fisheries  and  right 
of  fishing,  fowling,  hawking,  hunting,  and  shooting,  tod 
all  profits,  royaltiesj  &c.,  and  all  other  rights,  libertieii 
franchises,  jurisdictions,  privileges,  commodities,  advan- 
tages, hereditaments,  and  appurtenances  whatsoever  to 
the  said  manor  belonging,  or  in  any  wise  appertaiiuDg 
thereto,  or  at  any  time  occupied  or  enjoyed  tberewitbi 
or  reputed  part,  parcel,  or  member  thereof,  or  granted 
by  the  King  to  P.  as  appurtenant  to  the  manor; — aod 
this,  though  it  was  shown  that  the  King,  at  the  time  of 
the  grant  to  P.  was  lord  of  the  manor,  and  held  oertaio 
demesne  lands  in  fee,  and  granted  the  free  warren  io 
both  the  demesne  and  the  other  lands  of  the  manor. 


(a)  Cro.  EUx.  54^1* 


(6)  1  Ad.  Sf  E.  654. 
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Assamingi  therefore^  that  this  exception  amounts  to  a        1846. 
grant  of  free  warren,  it  is  a  grant  of  free  warren   in 
groK ;  which  will  not  sustain  the  plea.     The  case  of 
Pidtering  y.  Nayes  (a),  however,  is  an  authority  to  show        Mill. 
tbtt  the  words  of  reservation  here  do  not  amount  to  a 
grant  of  free  warren. 

Sr  T.  Wildej  Serjt.   (with   whom   were  Manning 
Serjt  and  Fitzherbert),  contrd.     The  case  of  Pickering 
?.  Nm^  does  not  touch  the  present.     All  that  was  de- 
cided there  was,  that  the  deed  produced  in  evidence  did 
not  sustain  the  fifth  plea.   Here,  the  question  is,  what  was 
die  intention  of  the  parties,  and  whether  it  can  be  carried 
into  effisct  by  the  operation  of  the  exception  of  all  royal- 
ties, as  agrant  of  free  warren  appendant  or  appurtenant. 
A  right  of  free  warren  is  properly  described  by  the  wonl 
royalties :   Keble  y.  Hickringill  {b) ;    22  Si  23  Car.  2. 
cSS.  5.  2;   4  &  5  ^.  &  ilf.  c.  28.  s.  4.     There  are 
muiy  authorities  to  show  that  the  words  of  a  grant 
are  not  to  be  taken  in  their  strictly  legal  sense,  without 
legard  to  the  intention  of  the  parties.     In  Parkhurst  v. 
SmUk  d.  Dormer  (c\    WiUes^   C.  J.,   says :    ^^  It  is  a 
known  maxim  in  law,  that,  benigne  faciendce  stmt  inter ^ 
fretationei  chartarum^  ut  res  nuigis  valeat  quam  pereat. 
There  is  another,  that,  verba  intentioni,  et  non  e  contra, 
ident  inservire.     It  is  said  in  our  books,  that  the  con- 
itmction  of  deeds  ought  to  be  favourable,  and  as  near 
to  the  apparent  intent  of  the  parties  as  possibly  may  be, 
and  as  the  law  will  permit.     That  too  much  regard  is 
not  to  be  had  to  the  natural  and  proper  signification  of 
W(Hrdt  and  sentences  to  prevent  the  simple  intention  of 
the  parties  from  taking  effect ;  for,  that  the  law  is  not 
iiice  in  grants,  and  therefore  it  doth  often  transpose 


(a)  4B.^C.  639.,  7  D.Ss         (6)  11  Mod.  74,  131. 
it  49.  (o)  Wiik9,827. 
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words  contrary  to  their  order,  to  bring  them  to  the 
intent  of  the  parties."     And  in  Hill  v.  Grange  (a),  it 
was  agreed  "  that  the  word,  appeiiaining  to  the  me^ 
suage,  shall  be  taken  in   the  sense  of  usually  ocaqned 
with  the  messuage,  or  lying  to  the  messuage ;  for,  when 
appertaining  is  placed  with  the  said  other  words,  it 
cannot  have  its  proper  signification,  and  therefore  it 
shall  have  such  signification  as  was  intended  between 
the  parties,  or  else  it  shall  be  void,  which  it  must  not 
be  by  any  means ;  for,  it  is  commonly  used  in  the  sense 
of  occupied  withy  or  lying  tOj  ut  supra^  and,  being  placed 
with  the  said  other  words,  it  cannot  be  taken  in  any 
other  sense,  nor  can  it  have  any  other  meaning  than  is 
agreeable  with  law ;  and,  forasmuch  as  it  is  commonly 
used  in  that  sense,  it  is  the  office  of  the  judges  to  take 
and  expound  the  words  which  common  people  use  to 
express  their  meaning  according  to  their  meaning;  and 
therefore  it  shall  be  here  taken,  not  according  to  the 
true  definition  of  it,  because  that  does  not  stand  with 
the  matter,  but  in  such  sense  as  the  paity  intended  it**' 
So,  in  Devaux  v.  J^Amon  (6),  the  word  **  freight**  ffr"  '^ 
ceived  an  interpretation  different  from  its  ordinary  and 
strict  sense,  in  order  to  give  effect  to*  the  intention  of 
the  parties.     Many  cases  to  the  same  purport  are  cited 
in  Hinchliffe  v.  Lord  Kinnoul.  (c)    It  is  by  no  meant 
unusual   to  reserve  a  right  of  sporting  in  this  way* 
[Tindalj  C.  J.     Would  minerals  be  excepted  by  the 
word  "  royalties  ?  "]     The  import  of  the  word  might  be 
restrained   by  the  other  words  of  the  deed*     [Tfli* 
dal^  C.  J.     You  would  exclude  the  tenant  from  sporting* 
Nothing  short  of  a  grant  of  free  warren  would  do  that] 
Probably  not.      [Maule^  J.    You  certainly  would  not 
give  full  effect  to  the  exception,  unless  you  so  constnied 
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(a)  Plowden,  170. 

lb)  5  N.  C.  519.,  7  Scott,  507. 


(c)  6  SeoUj  650. 
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That  a  reservation  or  exception  like  this  is  plead- 
as  a  grant,  is  clear  from  the  cases  of  Tlie  Durham 
Sunderland  Railway  Company  v.  Walker  (a)  and 
kam  V.  Hawker,  (b) 

'umnellj  Serjt.,  in  reply.  In  The  Dtirham  andSunder^ 
Bailway  Company  v.  Walker^  the  words  of  reserva- 
were  held  to  constitute  not  properly  an  exception, 
to  give  the  lessors  an  easement  newly  created  by 
of  grant  from  the  lessee.  So  also,  in  Doe  d.  Douglas 
odk  (c)y  a  reservation  and  exception  of  the  liberty  of 
ting,  hunting,  fishing,  and  fowling,  was  held  to  be 
mperly  an  exception  or  reservation,  but  a  privilege 
ted.  [Maulej  J.  You  must  show  that  it  is  im« 
ibie»  in  any  state  of  circumstances,  that  the  deed  can 
ort  the  plea  as  a  grant.]  In  Barlow  v.  Bhodes  (r/), 
(•  one  seised  in  fee  of  premises,  and  of  the  soil  over 
ih  a  way,  not  of  necessity,  has  been  used  by  the  oc- 
fx  of  them,  grants  those  premises,  *'  with  all  ways, 
fi  &&,  to  the  same  belonging,  or  in  any  wise  apper- 
D^**  no  way  will  pass  unless  legally  appurtenant,  or 
It  it  appears  from  the  grant  itself  that  the  parties 
Qt  to  use  the  word  in  a  sense  more  extended  than 
l^gal  one.  Pickering  v.  Nqyes  is  a  distinct  authority 
lew  that  ^^  royalties  "  will  not  include  ^^  free  warren.** 

Cur.  adv.  vult. 

bLTMAVy  X,  now  delivered  the  judgment  of  the  ' 

t 

lis  case,  which  was  argued  before  the  late  Lord 

if  Justice  Tindalj  my  brothers  Maule  and  Cresswellj 

i&yself,  was  an  action  of  trespass,  for  breaking  and 
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appurtenances,  and  also  the  manor  of  Milb 
the  appurtenances,  to  the  defendant,  Sir  <A 
Mill,  for  life;  and,  by  his  will,  gave  the  sail 
Barker  Mill  power  to  grant  leases  of  the  ni 
which  &c.,  and  died  seised ,-  whereupon  Sir  Ji 
Mill  became  and  was,  end  still  was  B«sed 
mesne  as  of  freehold,  for  life,  of  and  in  tlit 
which  &x.,  with  the  appurtenances,  and  of  thi 
Milbrook,  with  the  appurtenances;  and  tbat 
Barter  Mill,  under  and  by  virtue  of  his  esb 
terest  in  the  said  closes  in  which  &c.,  andi 
by  virtue  of  the  power  giren  him  by  the  i 
Charles  Mill,  granted  and  demised  to  Cbarlt 
his  executors,  administrators,  and  assigns,  tl 
veral  closes  in  tbe  declaration  mentioned,  f 
nine  years,  if  Capron  Bridger,  Osmer  Bridger,  i 
Bridger,  or  any  or  either  of  them,  should  ao 
that  Charles  Bridger  entered ;  and  that,  aAn 
an  indenture  made  between  Sir  John  Barker  1 
one  part,  and  Charles  Bridger  of  the  other  pai 
Charles  Bridger  granted  to  Sir  John  Bottir 
other  the  person  or  persons  for  the  time  ImI 
in  reversion  or  remainder  immediately  expec 
the  determination  of  the  term  so  granted  as  a! 
tioned,  the  sole  and  exclusive  right  to  pursm 
take  all  birds  of  warren,  at  any  time  durini 
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which  &e.9  or  any  part  thereof,  and  therein  to  pursue,        1846. 
kill,  and  take  the  birds  of  warren  in  and  upon  the  same, 
at  any  time,  at  his  and  their  free  will  and  pleasure :  and  ^ 

10  justified  entering  upon  the  said  closes  for  the  purpose         Mili*. 
ofporauing  therein  birds  of  warren. 

The  plaintiff  craved  oyer  of  the  indenture*  By  that 
iodentare,  made  between  Sir  John  Barker  Mill  of  the 
one  part,  «nd  Charles  Bridger  of  the  other  part.  Sir 
Ml  Barker  MilU  for  the  considerations  therein  men- 
tiooed,  granted,  demised,  limited,  and  appointed  to 
Omiet  Bridger^  his  executoi*s,  administrators,  and  as- 
flgns,  divers  lands  and  tenements  therein  particularly 
nentiDned,  then  in  the  tenure  of  John  PanneU,  **  except 
and  always  reserved  out  of  the  demise,  to  Sir  John  « 

Barker  MiU^  and  other  the  person  or  persons  for  the 
time  being  entitled  to  the  said  premises  thereby  demised, 
in  reversion  or  remainder  immediately  expectant  upon 
the  determination  of  the  term  thereby  granted,  all  timber 
Vtm  and  trees  likely  to  become  or  fit  for  timber,  with  the 
kps  and  boughs  thereof,  and  the  bodies  of  all  pollards 
funding,  growing,  and  being  upon  the  said  demised 
pvemises,  or  any  part  thereof,  with  full  and  free  liberty 
fcrall  the  persons  or  person  who,  under  the  limitations 
of  the  will  of  Sir  Charles  Milly  might,  for  the  time  being, 
he  entitled  in  that  behalf,  and  all  others  by  them  or  him 
dily  authorized,  but  not  fdrther  or  otherwise,  at  all 
ti^es  to  fell  and  take  and  carry  away  the  same,  at  his 
ttr  their  will  and  pleasure ;  and  also  except  and  reserved 
d  rqraltiea  whatsoever  to  the  said  premises  belonging, 
^  in  any  wise  appertaining,  to  have  and  to  hold  the 
demised  premises,  with  their  appurtenances  (except  as 
Nbrt  excepted),  for  ninety-nine  years,  if  Capron  Bridger^ 
Obmt  Bridger j  and  Arthur  Bridger^  or  any  of  them, 
^^Id  so  long  live,  yielding  and  paying  the  yearly  rent 
^  Sf.  6d.  After  various  provisions  not  necessary  to 
^  Bpecifiedf  is  the  following  proviso,  viz.  that  it  shall  be 


occupiers  ol*  the  said  demised  premises,  ot 
thereof,  against  all  person  or  persons  who  shi 
on  any  of  the  lands  thereby  demised,  for  the  ] 
by  means  of  hunting,  coursing,  shooting,  o 
thereon;  he  said  Sir  Jo/in  Barker  MiU,  his 
assigns,  or  other  the  person  or  persons  foi 
being  entitled  as  aforesaiil,  bearing  and  pay! 
costs  and  expenses  allending  every  sucli  actj 
cution,  or  infurmation,  and  indemnifying  the  m 
Bridget;  his  executors,  administrators,  and  i 
his  or  their  tenants,  and  every  of  them,  theref 

The  deed  having  been  set  out  on  oyer,  til 
demurred  to  the  third  plea. 

The  question  arises  on  these  pleadings,  wl 
indenture  which  is  set  out  on  oyer,  does,  in  Ic 
amount  to  a  grant  such  as  is  set  out  in  the  pie 

On  the  part  of  the  defendant,  the  case  of  K 
Harder  [a),  was  relied  on,  to  show,  that  whi 
veyance  of  lands  contains  the  words  exceptinj 
serving  to  the  grantors,  their  heirs  and  assigf 
10  come  upon  the  land,  and  hawk,  hunt*  fish, 
as  such  B  liberty  cannot  amount  to  an  caiflq 
reservation,  the  clause  will  operate  as  a  gra 
party  to  whom  the  land  is  conveyed.  And  i) 
that  the  word  royalty  was  a  pr<^r  descriptioo  < 
of  free  warren ;   for  which  KeMe  v.  Hiciri^ 


10  VICTORIA*  6SV 


Pannell 


the  word  royalty  signified  free  warren;  and,  although        1846. 

there  can  be  no  grant  of  a  right  of  free  warren  by  a 

sabject,  ui  res  tnagis  valeat  quam  pereat^  it  shall  be  con- 

stmed  to  be  a  grant  of  a  liberty  to  enter  on  his  land         Mill. 

nd  kill  birds  of  warren.     And  the  cose  of  Parkhurst  v. 

Smth  (a)  was  cited,  where  it  is  said,  that  the  construction 

of  deeds  ought  to  be  favourable,  and  as  near  to  the  ap- 

pirent  intent  of  the  parties  as  possibly  may  be,  and  the 

hw  will  permit :  that  too  much  regard  is  not  to  be  had 

to  the  natural  and  proper  signification  of  words  and 

KDtences,  to  prevent  the  simple  intendon  of  the  parties 

fcooi  taking  effect;  for,   that  the  law  is  not  nice  in 

gnmts,  and  therefore  it  doth  oflen  transpose  words  con- 

tiiry  to  their  order,  to  bring  them  to  the  intent  of  the 

pvties*  .^ And  Hill  v.  Grange  {b)  was  cited  to  the  same 

piipose.     And  it  was  said,  that  here  there  could  be  no 

Ambt  bat  that  the  parties  intended  that  Sir  John  Barter 

iSU  and  his  assigns  should  have  a  right  to  enter  on  the 

kni  for  the  purpose  of  sporting,  as  otherwise  the  clause 

Mlhorising  him  to  prosecute  trespassers  in  the  name  of 

tenant,  but  at  his  own  expense,  would  be  idle;  for, 
^  one  can  be  supposed  to  be  willing  to  incur  expense 
b  preserving  the  game  and  prosecuting  trespassers, 
iKdess  he  had  the  right  of  shooting  the  game  when 
preierved. 

-  The  present  case,  however,  is  distinguishable  from 
Aai  of  Wickham  v.  Hawker ^  as  in  that  case  the  clause 
r.^keepting  and  reserving  the  liberty  to  hunt,  Sec,  could 
by  possibility  operate  as  an  exception  or  a  reserva- 
fAlh.  In  the  present  case  it  is  not  so ;  for,  a  royalty 
l^kmi  by  law  be  appurtenant  to  land,  as  in  this  very  case 
[^itrren ;  a  man  may  have  warren  in  his  own  land,  or 

Aat  of  another  man,  by  prescription :  Bro.  Abr.  tit. 
'^trreHf  pi.  2.    And  in  the  case  of  Bowlston  v.  Hardi/{c\ 

(a)  ITOte*,  SS2.  (c)  Cro.  Elix.  547. 

[b)  Phwd.  170. 
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1846.        it  is  said,  a  warren  is  not  parcel  nor  any  member  of  m 

manor,  but  it  may  be  appertaining,  but  that  is  by  pr&- 

ANNELL      scription.     And  it  is  said  in  Dyer  {a\  and  in  the  Yewr 
Mill.         Book  (6),  that  a  man  may  have  warren  in  the  land  of 
another  as  appendant  to  his  manor ;  and  if  the  manor  b 
granted  cum  pertinentiis^  the  warren  will  pass. 

In  the  case  under  consideration,  the  words  ^except 
and  always  reserved,  all  royaldes^"  &&,  may  have  tbdr 
proper  effect  of  creating  an  exception  ;  and  the  reasoo 
for  holding  their  l^al  effect  to  be  that  of  a  grant  bytbe 
grantee  of  the  estate,  fails. 

Buty  passing  this  by,  there  is  another  reason  why  the 
construction  contended  for  by  the  defendant  ought  not 
to  be  adopted.  It  is  not  enough  for  the  defendant  to 
make  out  a  possible  intention  favourable  to  his  view:  lie 
must  shew  a  reasonable  certainty  that  the  int^itioo  ii 
such  as  he  suggests.  In  the  case  of  fVickkam  v.  Batdtr^ 
the  intention  of  the  parties  was  clear  and  express;  but 
in  the  present  case,  there  is  no  such  clear  indication  of 
intention.  Mr.  Bridger  might  be  willing  to  consult  tfael 
the  name  of  his  tenants  should  be  used  to  prevent  trdt 
passes  on  his  land  ;  and  yet,  if  he  had  been  asked  wbedicr 
he  was  willing  to  grant  a  liberty  to  Sir  John  Barker  Wi 
and  his  assigns  to  sport,  at  their  freewill,  over  the  land, 
hp  might  have  refused. 

Upon  the  whole,  therefore,  we  think,  that,  if  we  tik 
the  words  "  except,  and  always  reserved,  all  royaltieir* 
as  amounting  to  an  exception,  they  must  be  taken  to  te 
the  words  of  Sir  John  Barker  Milly  not  a  ^rant  by  cbe 
grantee,  Mr.  Bridger.  If,  on  the  other  hand,  tbcy  Oi* 
not  be  taken  to  be  an  exception  or  reservation,  still  tb^ 
cannot  be  considered  as  amounting  to  a  grant  by  Ik 
Bridger  of  the  liberty  of  entering  on  the  lands  fcr  th 

(a)  Page  SO,  n.  (209.)  Qumrey  whether  the  w«*  •? 

(6)   In  StUe  v.  The  Abbot  of     those  of  Favisor,  J.,  iMf/' 
Tetokesburpf  T.  8  H.  7,  fo.  4.      are  those  of  the  icporter. 
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oie  of  shooting,  unless  we  could  see  clearly  that  IS46. 

was  his  intention  in  the  words  made  use  of.  •  — ^ 

ills  is  to  be  considered  as  the  judgment  of  my  brothers  ^-^nnbl 

te  and  Cressnoell  and  myself;  the  opinion  of  the  late  ]vf  ^.l 
chief  justice  not  having  been  declared. 

Judgment  for  the  plaintifT. 


In  the  Matter  of  Hannah  Woodall. 


Nov.  20. 


fANNINGf  Serjt.,  moved  for  an  order  under  the  The  court  will 

^     S  &  4  fK4.  c.  74.  5.  91.,  to  dispense  with   the  ^ot  sanction  a 

^  particular 

eiurrence  of  the  husband  of  Hannah  Woodall  in  a  con-  form  of  con- 

ance  by  her  of  her  interest  in  certain  property  under  veyance  by  a 
will  of  Thomas  Morga7iy  her  late  father,  (a)     The  ^^nj^n  under 
livit  upon  which  the  motion  was  founded,  stated  the  3  &  4 
i  the  husband  was  in  such  a  state  of  mental  imbecility      *      ^'  ' 
|.  bodily  infirmity,  as  to  be  wholly  incapable  of  exe* 
ing  any  deed.     The  learned  serjeant  prayed  for  a  rule 
lering,  agreeably  to  the  form  in  which  the  conveyance 
I  been  prepared, — that  the  said  Harmah  fVoodall  should 
It  liberty)  by  deed,  to  dispose  of  all  those  two  undivided 
rd  parts  of  an  estate  in  the  parishes  of  Uanellen  and 
MOCfT,  in  the  county  of  Monmouth^  consisting  of  134 
C8  or  thereabouts,  in  the  said  affidavit  mentioned, 
which  she  is   tenant   in    tail,  unto    William  Henry 
toiall,  Marjf  Ann   Richards^  and    Hannah  Morgan 
tnders  and   their   heirs,    freed,  and  absolutely  dis- 
irged)  of  and  from  all  estates-tail  in  the  same  parts 
shares,  and  all  estates  to  take  effect  after  the  deter- 
mtion,  or  in  defeasance,  of  any  such  estates-tail ;  to 
t  use  of  the  said  Harmah  Woodall  for  the  term  of 
r natural  life;  and  from  and  after  the  decease  of  the 

(0)  See  Doe  dem.  Wocdail  y.  Woodall,  ante,  p.  349* 
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said  Hannah  WooddU^  and  subject,  and  without  prejodioe, 
to  the  estate  or  interest  of  the  said  William  WoodaUt 
as  tenant  by  the  curtesy,  in  case  he  shall  survife  her, 
to  the  use  of  the  said  William  Henry  Woodall^  Mary 
Ann  RichardSf  and  Hannah  Morgan  Saunders^  in  equal 
shares,  as  tenants  in  common,  and  their  respecuve  heirs 
and  assigns  for  ever,  —  without  the  concurrence,  &c. 

WiLD£,  C.  J.  I  think  it  is  not  desirable  that  the 
court  should  sanction  a  particular  form  of  conveyance. 
It  is  better,  in  general  terms,  to  give  the  parties  au- 
thority to  convey.  Such  general  form  of  rule  precludes 
discussion  as  to  its  effect  in  each  particular  case. 

M AULE,  J*  I  think  we  ought  not  to  step  oat  of  our 
way  to  meet  the  crotchets  of  conveyancers. 

The  rest  of  the  court  concurring,  the  rule  was  fnocd 
in  the  usual  way.  [a) 


(a)  The  rule  was  ultimately 
drawn  up  and  issued  in  the 
following  form :  — 

''In  the  Common  Pleas.  • 
Michaelmas  Term,  in  the 
tenth  year  of  the  reign 
of  Queen  Victoria, 
On  the   behalf  of  Hannah 
WoodaU,   the  wife  of  WiUiam 
Woodall    of    Abergavenny^    in 
the     county     of    Monmouth, 
minister  of  the  GospeL 

Thursday,  12th  of  No* 
vember. 
Upon  reading  the  affidavit 
of  the  said  Hannah  WoodaU, 
W.  S.,  E.  Y.  S.,  and  T.  P,, 
and  on  hearing  counsel  on  be- 
half of  the  said  Hannah  Wood' 
ally  it  is  ordered  that  the  said 
Hannah  Woodall  be  at  liberty, 
by  deed  or  surrender,  to  dispose 
of,  release,  surrender,  or  extin^ 
guish  all  her  estate  and  interest 


of  and  in  all  Ihose  two 
vided  third  parts  of  an  estate  1^ 
the  jiarishes  of  LlantOm  md 
Llanover,  in  the  oomitj  ef 
Monmouth,  consitting  of  15ft 
acres  or  thereabouts,  in  the  wi 
affidavit  mentioned,  to  imIi 
person  or  persons  as  she  aif 
think  fit, — without  the  eoMB* 
rence  of  her  said  faosbaiMil  it 
appearing,  by  the  said  affidsii^ 
that  the  said  Wmam  WmH 
in  the  month  of  Oetokr  18tt 
became,  and  hath  ever  n* 
continued,  and  still  is,  imhtek 
in  his  mind,  and  wholly  iMi> 
pable  of  managing,  and  naakk 
to  manage,  his  affidrs,  and  ^ 
he  is  totally  incapadtaledliM* 
and  incapable  of,  andenttfAf 
or  comprehending  the  natareif 
any  written  deed  orinstnuisii 
or  transacting  or  managisf  a^ 
business  whatsoeTer." 
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Barrt  and  Another  v.  Nesham  and  Lowthin. 

JV(w.  13. 
A  SSUMPSIT,  for  goods  sold  and  delivered.     The  ^v  ^^  P''^- 
defendant  Nesham  pleaded  non   assumpsit;    the  newspaper, 
other  defendant  suflfered  judgment  by  default*  agreed  to  sell 

The  cause  came  on  for  trial  before  Crcsswell,  J.,  at  ^i  ^^l''  P^!!"' 

^       ,    ,  ,  01  the  office 

lie  sittings   in  London  after  Michaelmas  term,  1845,  to  £.  for 

when  a  verdict  was  taken   for   the  plnintiflT,  damages   1^00^,  to  be 

Aav   •  M     ^  1        I  •  1  .   .  n    %  P*iJ>  with  in- 

oSli  \4fS.  2a.,  subject  to  the  opmion  of  the  court  upon   ^,.^3^  ),»  {,^. 

the  following  case  :  —  stalinents 

The  plaintiffs  carry  on  business   as   wholesale  sta-  '^^^'^^.'^^  ^""^^ 
\  ^         ^  ^  a  period  of 

taiers,  in  the  city  of  London.     The  particulars  of  de-  seven  years; 

ittand  were,  for  goods  sold  and  delivered,  to  the  amount  ^*  undertak- 

rf  88i  145.  2d.  between  the  6th  of  Jidy  and  the  31st  of  ^^^^^  f^^. 

^^ipcs/,  1844.      These  goods  consisted  of  newspaper-  during  the 

iunps  and  paper,  which  were  ordered  by  and  delivered  ®f ^^"  y®*'® 

bthe  defendant  Lawthint  upon  the  terms  mentioned  in  yearly  profit 

ll  particulars,  at  the  office  of  a  newspaper  called  "  The  ®^  1^^'-  ®^^*** 

Ik^U  Advertiser  and  Cornnerdal  HeraUl,"  which  ^^^^^^^ 

In  printed  and  published  at  No.  89.  Side^  in  Neaocastle'  ments  of 

Jhme.    All  the  goods  were  used  by  the  defendant  P';"<^>P*1  «"^} 

^  ^  ,°  "  interest:  and 

^hm  in  the  business  of  the  said  newspaper  office ;  b,,  in  consi- 

of  the  said  newspaper  having  been  printed  and  deration  of 

J  ^,         . ,  such  gua- 

ed  upon  the  said  paper.  ^^^^  ^^,^^^1 

On  the  6th  of  Oclober^  184S,  the  defendant  Nesham^  to  pay  all 

at  that  time  the  proprietor  of  the  said  newspaper  *«<^^«*J7>^"-» 

called  "  The  Great  Northern  Advertiser  and  Com'-  until  such 

surplus  profits 

should  amount 

,  it  they  should  amount  to  that  sum  during  the  seven  years ;  and  that^ 

mplot  profits  should,  during  the  seven  years,  amount  to  500/.,  then  Ji, 

pay,— over  and  above  the  purchase-money  and  interest,  and  the  500/.^  — 

cadfttiQg  liabilities  of  the  newspaper,  not  exceeding  250/. :  — 

that  Am  was  liable,  as  a  (quasi)  partner,  for  the  price  of  goods  supplied 
*s  Older  for  the  use  of  the  newsx>aper. 

▼OU  III. C.  B.  TT 
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mercial  Herald^%  and  of  the  stock  and  other  tbia 
mentioned    in    the   following   indenture,  sold  the  sal^ 
newspaper,  stock,  and  other  things  to  J.  Hoggins,  J?. 
Curiice,  and  fK  P.  Henderson^  who,  on  the  7th  of  Ockber 
in  the  same  year,  mortgaged  the  same  newspaper,  stoci^, 
and  other  things  to  the  defendant  Nesham^  by  an  io- 
denture,  of  which  the  following  is  a  copy :  • — 

"  This  indenture,  made  the  7th  of  October^  184S,  be- 
tween J.  Hoggins,  agent,  iZ.  Citrtice,  reporter,  and  W.  P. 
Hendcrsoti,  reporter,  all  of  the  borough  and  county  of 
Newcastle-upon-Tyne,  of  the  one  part,  and  fV.Nesham, 
of  the  same  place,  surgeon,  of  the  other  part :  Whereis 
the  said  JV.  Nesham  was  lately  the  proprietor  of  a  certain 
newspaper    published   at  Newcastle-upon-Tyne,  called    : 

*  The  Great  Northern  Advertiser  and  Commercial  HeraUi   | 

i 

together   with    the  printing   materials,    presses,  typeSi 
office  fixtures,  and  other  goods  and  chattels  connected 
therewith   (more  particularly  described  in  the  scbedak 
hereunder   written),    and,  being  so  possessed  thereof 
contracted  and  agreed  with  Hoggins,  Curtice,  and  flif 
derson,  for  the  absolute  sale  to  them  thereof,  atoribr 
the  price  or  sum  of  1600/.,   but  no  part  of  the  said 
purchase-money  has  yet  been  paid :  And  whereas,  * 
the  treaty  for  the  said  sale  and  purchase,  it  was  agreed 
that  Hoggins,   Curtice,  and  Henderson   should  pay  W 
Nesham  their  joint  and  several  promissory  note,  behriflf 
even  date  herewith,  for  the  said  sum  of  1600/.  and  intereiV 
payable  to  the  order  of  Nesham  twelve  tnooths  after 
date ;  and  which  said  promissory  note  has  been  gM 
accordingly :  And  whereas,  for  the  better  securing 
payment  of  the  said  sum  of  1600/.  and  interest,  Ho^iftt 
Cwiice,  and  Henderson  have  executed  a  warrant  of 
torney  in  writing  under  their  hands  Und  seals,  beari 
or  intending  to  bear,  even  date  with  these  presents, 
the  penal  sum  of  3200/.,  with  a  defeasance  tbereu 
written,  for  making  void  the  same  on  payment  of  ik' 
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xn  of  1600Z.,  with  interest  thereon,  after  the  rate  of  5/. 
r  centum  per  annum,  at  the  times  and  in  manner  therein 
?DtionecI :  And  whereas  it  hath  nlso  been  agreed,  for 
e  further  and  better  securing  the  due  payment  of  the 
^  sum  of  1600/.  and  interest,  as  aforesaid,  that 
oggins,  Curtice^  and  Henderson  shall  likewise  execute 
ch  bill  of  sale  of  the  said  newspaper,  goods,  effects, 
dl  premises,  as  hereinafter  is  expressed :  Now,  this 
denture  witnesseth,  that,  in  pursuance  of  the  last- 
eniioned  agreement,  and  in  consideration  of  the  said 
im  of  1600/.  so  due  and  owing  to  Nesham  by  Hoggins^ 
ioikej  and  Henderson,  as  aforesaid,  they,  the  said 
Bogpns,  Cwiicej  and  Henderson,  do,  and  each  of  them 
Ml,  grant,  bargain,  and  sell  unto  Nesham,  his  exe- 
mon,  administrators,  and  assigns,  all  the  copyright, 
^  and  interest  of  them.  Hoggins,  Curtice,  and  Hender- 
iO%  of  and  ia  the  said  newspaper  called  *  l^hc  Great 
^Mum  Advertiser  and  Commercial  Herald  ; '  and  also 
iH  ind  singular  the  printing-materials,  presses,  type, 
ofice  furniture,  and  other  the  goods,  chattels,  and 
^kts  now  in  the  shop  and  on  the  premises  in  a  street 
aBed  The  Side,  in  Newcaslle-tqxm-Tyne  aforesaid,  and 
■tttioned  or  described  in  or  by  the  inventory  or 
wiiedule  thereof  hereunder  written ;  and  all  the  estate, 
t^ght,  title,  &c.,  of  them.  Hoggins,  Curtice,  and  Hender^ 
^  oi,  in,  or  to  the  same,  and  every  of  them  re- 
^Picdvely  — -  to  have,  hold,  take,  and  enjoy  the  said 
■nripaper,  &c,  and  all  and  singular  other  the  pre-* 

^iKs  hereinbefore  bargained  and  sold,  or  mentioned  or 

• 

'tlcaded  so  to  be,  with  their  and  every  of  their  rights, 
timbers,  and  appurtenances,  unto  and  by  Nesham,  his 
^lieutors,  administrators,  and  assigns,  to  and  for  his 
^  tbeir  own  use  and  benefit ;  subject,  nevertheless,  to 
*^  proviso  for  redemption  of  the  said  premises  here^ 
^<^r  contained ;  that  is  to  say,  provided  always,  and  it 

T  T  2 
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is  hereby  agreed  between  the  said  parties  to  these  pre* 
sents,  that,  if  the  said  HogginSj  Cwticey  and^HendmoMi 
their  executors,  administrators,  or  assigns,  or  any  of 
them,  do  and  shall  well  and  truly  pay  or  cause  to  be 
paid  unto  Nesliam^  or  his  certain  attorney,  execaton, 
administrators,  or  assigns,  the  sum  of  16002.  sterling 
with  interest  for  the  same  after  the  rate  of  5/.  per  caL 
per  anntwiy  at  the  times  and  by  the  instalments  hereiih 
after  mentioned,  that  is  to  say,  380/*  on  the  2 1st  of 
September  J  1844,  the  further  sum  of  3651.  on  the 
21st  of  September i  1845,  the  further  sum  of  350l 
on  the  21sC  of  September^  1846,  the  further  sum  of 
345/.  on  the  21st  of  September^  1847,  the  further 
sum  of  320/.  on  the  21st  of  September^  1848,  ind 
the  further  sum  of  105/.,  being  the  balance  of  the 
said  principal  sum  of  1600/.  and  interest,  on  the 
2\si  of  September^  lS^9i  then  and  in  such  case,  thoe 
presents,  and  every  clause,  article,  condition,  and  thiag 
herein  contained,  shall  cease,  determine,  and  be  utterly 
void ;  otherwise  to  be  and  remain  in  full  force,  virtue^ 
and  effect :  And  the  said  Hoggins;  Curtice^  and  Hndof 
son^  for  themselves,  their  executors  and  administntonii 
do  hereby  covenant,  promise,  and  agree,  to  and  vilh 
Nes/iam,  his  executors,  administrators,  and  assigitfiliy 
these  presents,  in  manner  following,  that  is  to  say,  tbK 
they,  HogginSf  Curtice^  and  Henderson^  or  some  or  M 
of  them,  or  their  or  some  or  one  of  their  executes  avl 
administrators,  shall  and  will  well  and  truly  pej  ^ 
cause  to  be  paid  unto  Nesham^  his  executors,  adouMi* 
trators,  and  assigns,  the  said  sum  of  1600/.  and  iolenilb 
at  the  times,  and  in  manner,  aforesaid,  according  to  ^i^\ 
true  intent  and  meaning  of  these  presents:  and  iHj 
that,  if  the  said  Hoggins^  Curtice^  and  Hendavih  tkirj 
executors  or  administrators,  shall  make  default  in 
ment  of  any  of  the  instalments  for  or  on  account  of' 
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>e  made,  or  of  any  part  tliereof  respectively,  on  any        ■ 

he  days  or  times  hereinbefore  appointed  for  payment       Babby 

reof,  then  the  said  Nesham^  his  executors,  adminis-      Neshau. 

jor$9  and  assigns,  shall  and  may  peaceably  and  quietly 

«y  hold,  and  enjoy,  to  his  and  their  own  proper  use 

I  behoof  for  ever,  the  said  newspaper,  goods,  chattels, 

iCts,  and  premises  by  these  presents  bargained  and 

l^  or  otherwise  assured,  or  intended  so  to  be,  and 

ry  part  and  parcel  thereof,  with  all  and  singular  the 

pnrtenances,  without   any  lawful   let,   suit,   trouble, 

ilestation,  and  denial  of  Ht^inst  Curtice^  and  Heti' 

fton^  their  executors,  &c.,  or  any  other  person  or 

rsons  whatsoever:    and  also  at  any  time  thereafter 

make  sale  of  the  same  newspaper,  goods,  chattels, 
ictsf,  and  premises,  by  public  auction  or  private  con- 
^  and,  out  of  the  produce  thereof,  after  paying  the 
etises  of  the  sale  and  other  charges,  to  pay  or  retain 
said  sum  of  1600/«  so  due  and  owing  as  aforesaid, 
BO  much  or  such  part  thereof  as  shall  be  then  due 

Owing  to  Ne$ham^  his  executors,  See,  on  the  security 
tl>y  made,  with  all  interest  that  may  be  then  due 
''eon;  and,  after  satisfaction  thereof,  shall  pay  the 
due  of  such  moneys  unto  Hoggins^  Ctaiice^  and  Hen^ 
^091,  their  executors,  &c. :  provided  always,  and  it  is 
^y  declared  and  agreed,  that,  notwithstanding  any- 
^  hereinbefore  contained  to  the  contrary,  it  is  the 
)  intent  and  meaning  of  these  presents,  and  of  the 
tiQS  hereto,  that  the  said  recited  promissory  note 
1^  when  the  same  shall  become  due,  and  on  payment 
he  first  instalment,  be  renewed,  by  Hoggi/is^  Curtice^ 
^Jlendenon  giving  to  Nes/iam  a  similar  note,  payable 
We  mouths  after  date,  for  the  balance  which  shall  be 
^'diie  to  Nes/iam^  and  shall  continue  to  be  from  time 
10  reduced  and  renewed,  until  the  whole  of  the 

T  T  3 


646  MiCi]A£LMAS  TERM, 

1846.        snid  sum  of  1600/.  and  interest  shall  be  folly  paid  ai 

discharged  in  manner  hereinbefore  mentioned." 

^^^^  (Signed)       "  James  Hoggins. 

Nbbham.  "  Robert  Curtice. 

"  William  Pailaii  Henderwn^'^ 
On  the  i5th  of  Juney  1844,  the  defendant  Ne$km^ 
with  the  consent  of  Hogginsj  QirticCf  and  Heaikrfoi^ 
entei*ed  into  the  following  agreement  respecting  the  said 
newspaper,  stock,  and  other  things,  with  the  defend«o£ 
LatDthifu 

*^  Memorandum  of  agreement,  made  and  entered  mtx> 
the  15th  of  June,  1844,  between  William  Neshamottbis 
one  part,  and  John  Lo^stthin^  of  &c.,  printer,  of  the  other 
part:  The  said  W.  Nesham  agrees  to  sell,  and  the  said 
John  Lawthin  agrees  to  purchase^  at  and  for  the  sum  of 
1500/.,  payable  by  instalments  as  hereinafter  mentioneiU 
all  the  stock  of  type,  presses,  and  printing  materiak  m 
the  office  and  premises  of  a  newspaper  called  '  Tkr 
Newcastle  Advertiser  and  Commercial  Herald^  carried  oa 
tmd  published  at  No.  89.  Side^  in  Newcastle»upon*Tyitt 
aforesaid,  together  with  all  stamps,  paper,  books,  book^ 
of  account,  and  all  sums  of  money  now  due  and  owing' 
and  belonging  to  the  proprietors  of  the  said  newspaper 
in  respect  of  the  said  publication,  and  all  the  office  for^ 
niture  and  other  efifects  now  within  or  upon  the  said 
premises :  And  it  is  agreed  that  the  payment  of  the  saicft 
purchase-money  of  1500/.  by  the  said  J(An  Lcnildm 
shall  extend  over  a  period  of  seven  years,  and  be  nnd^ 
as  follows,  viz.  that,  during  the  first  year  from  thedat^ 
hereof,  he  shall  pay  interest  only,  at  the  rate  of  5/1 /ir^" 
centum  per  annum  on  the  said  purchase-money;  tha^-v 
during  the  second  year,  he  shall  pay  the  sum  of  JO(W<- 
on  account  of  the  said  purchase-money  and  interest 
thereon  ;  the  further  sum  of  150/.  during  the  tfaini  year; 
250/.  during  the  fourth  year;  300/.  during  the  fifth jn*ar; 
300/.  during  the  sixth  year;  and  400/.  during  tbeseveoM 
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jear  of  the  said  term  :  And  it  is  further  agreed  between 
the  said  parties,  and  the  said  fF.  Nesliam  hereby  under- 
takes to  guarantee  to  the  said  John  Lorwthin^  during  the 
said  period  of  seven  years,  the  clear  yearly  profit  of 
150/.  over  and  above  the  annual  payments  of  principal 
and  interest  hereinbefore  specified  :  in  consideration  of 
which  guarantee,  the  said  John  Lorwihin  hereby  con* 
aents  and  agrees  to  pay  all  surplus  profits  over  and 
abore  the  sum  of  150/.  per  annum  unto  the  said  W, 
Neshantj  until  the  same  surplus  profits  amount  to  the 
nm  of  500/L,  if  they  shall  amount  to  that  sum  during 
the  period  of  seven  years  before  mentioned ;  and,  fur- 
tker,  that,  if  such  surplus  profits  shall  amount,  during 
tKe  period  aforesaid,  to  SOOL,  then  he  the  said  John 
Lmiiin  shall  pay,  over  and  above  the  said  purchase- 
money  of  1500/.,  and  500/.  profits,  the  present  liabilities 
of  the  said  newspaper  office,  estimated  for  the  purposes 
of  this  agreement  at,  and  guaranteed  by  the  said    W. 
Nakam  not  to  exceed,  250/.,  making  together  the  sum 
of  22501. ;  but  that,  if  such  surplus  profits  shall  not, 
doring  the  said  period  of  seven  years,  amount  to  500/., 
ihen  the  said  liabilities  shall  be  paid  and  discharged  by 
the  said  JV.  Nes/iam :   It  is  also  agreed  that  the  said 
fF.  Nakam  shall  continue  to  receive  such  surplus  profits 
CNily  until  the  same  shall  amount  to  500/.,  and  that  all 
additional  surplus  profits  shall  be  the  property  of  the 
•lid  John  Lawihinf  and  shall  be  taken  by  him  for  his 
own  use  and  benefit :  And  it  is  further  agreed,  that,  if 
a  any  tiine  during  the  said  period  of  seven  years,  the 
and  John  Lawihin  shall  be  desirous  of  paying  off  the 
wd  purchase-money  of  1500/.,  and  to  take  upon  him- 
idf  the  payment  of  the  present  liabilities  of  the  said 
newspaper  office,  he  shall  be  at  liberty  to  do  so,  upon 
nteasing  the  said  JF.  Neskam  from  the  guarantee  here- 
iobefere  mentioned,  and  shall,  in  that  case,  from  the 
time  of  paying  the  said  purchase-moneyi  take  and  re- 
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ceive  the  whole  amount  of  the  profits  of  the  said  bus^, 

ness  to  and  for  his  own  use  and  benefit :  And  it  is  al^ 

agreed  tliat  the  said  John  iMwthin  shall  execute  a  moi 

gage  of  the  said   stock  and  premises  to  the  said 

Neshaniy  for  better  securing  the  payment  of  the  p%^/; 

chase-money  hereinbefore  mentioned :  Provided  A^my^ 

and   it   is   hereby  lastly  agreed,  that^  if  the  said    W, 

Nesham  shalli  at  the  expiration  of  the  second  or  atij 

subsequent  year  of  the  term  hereinbefore  mentioned,  be 

desirous  of  withdrawing  the  guarantee  herein  given,  be 

shall,  upon  giving  to  the  said  John  Lcmlhin  six  monlbs' 

previous  notice  to  that  effect,  be  released  from  the  said 

guarantee,  and  this  agreement  shall  be  considered  in  all 

respects  an  agreement  for  the  sale  and  purchase  of  the 

said  stock  and  premises  for  the  sum  of  1500/.  al)«h 

lutely. 

(Signed)     "  IV.  Nesham. 

«  J.  Laicihinr 

At  the  time  the  goods  were  so  ordered  and  delivered 
as  aforesaid,  the  business  of  the  said  newspaper  office 
was  carried  on,  and  the  said  newspaper  printed  and 
published  at  the  said  office,  by  the  defendant  Zon^ 
under  the  terms  of  the  above  agreement.  No  credit 
was  given  by  the  plaintiffs  to  the  defendant  Nesham  in 
respect  of  the  said  goods,  unless  under  the  said  agree- 
ment the  defendant  Nesham  was  interested  and  liable 
to  the  plaintiffs  as  a  partner  in  the  said  newspaper 
business. 

The  plaintiffs  contend,  that,  under  the  aboTe  agree* 
menti  the  defendant  Neslutm  was  interested  as  a  partoer 
in  the  said  newspaper  business,  and  was  liable  to  be  sued 
with  the  defendant  Lorjcthin  for  the  goods  so  supplied  faj 
the  plaintiffs  for  the  puq^oses  of  such  business. 

If  the  court  shall  be  of  opinion  that  tlie  plaintiffiiiit 
entitled  to  maintain  this  action,  the  verdict  entered  for 
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i«m  is  to  stand ;  otherwise,  to  be  entered  for  tiie  de* 
vidant  Nesham. 

Channellf  Serjt.  (with  whom  was  M.  Smith)^  for  the 
Ljuntifis*  Regard  being  had  to  the  original  situation 
r  Nesham^  as  proprietor  of  the  newspaper,  and  to  the 
eculiar  provisions  of  the  agreement  of  the  15th  of 
hmff  1844,  he  is  substantially  the  sole  beneficial  owner 
hereof;  or,  at  all  events,  quoad  third  persons,  he  is 
mlgect  to  all  the  responsibilities  of  a  partner.  The  sale 
vas  merely  colourable*  Whether  or  not  a  person  is 
fiable  as  a  partner,  depends  upon  whether  or  not  he  is 
entitled  to  a  participation  of  profits.  Even  an  express 
itipalation  that  one  shall  not  be  liable  to  losses,  will  not 
viry  the  rights  of  third  persons  having  dealings  with 
the  concern.  The  real  question  is,  whether  Nesfiam 
takes,  either  in  the  shape  of  profits  or  of  purchase- 
BM)ney,  a  portiop  of  that  fund  to  which  creditors  have  a 
vfglit  to  look  for  the  payment  of  their  debts.  One  of 
the  leading  authorities  upon  this  subject^  is,  the  case  of 
*iigA  V.  Carver,  {a)  There,  A.  and  J5.,  ship-agents  at 
^Uferent  ports,  entered  into  an  agreement  to  share,  in 
certain  proportions,  the  profits  of  their  respective  com- 
■nttions  and  the  discount  on  the  bills  of  tradesmen 
^ployed  by  them  in  repairing  the  ships  consigned  to 
^^i  &c. :  and  it  was  held,  that,  by  this  agreement, 
^  became  liable  to  all  persons  with  whom  either  con- 
^'^BCted  as  such  agent,  though  the  agreement  provided 
^  neither  should  be  answerable  for  the  acts  or  losses 
^  ihe  other,  but  each  only  for  his  own.  Ei/re^  C.  J., 
"firing  to  Grace  v.  Smith  (i),  says  :  "  He  who  takes  a 
'^iety  of  all  the  profits  indefinitely,  shall,  by  operation 
^'^law,  be  made  liable  to  losses,  if  losses  arise,  upon  the 
^Hociple  that,  by  taking  a  part  of  the  profits,  he  takes 
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(a)  2  H.  Blac.  235. 


(6)  2  W.  Bl.  998. 
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from  the  creditors  a  part  of  that  fund  which  is  Ui« 
proper  security  to  them  for  the  payment  of  their  debts. 
The  notes  to  that  case  in  Smith's  Leading  Coses  (a 
correctly  represent  the  law :  **  With  respect  to  third  pe 
sons,  an  actual  partnership  is  considered  by  the  law  ( 
to  subsist  wherever  there  is  a  participation  in  the  jTg/Gp^ 
even  though  the  participant  may  have  most  exprest^lj 
stipulated  against  the  usual  incidents  to  that  relation,  (c* 
Such  stipulations  will,  indeed,  hold  good  between  him^ 
self  and  liis  companions,  but  will  in  no  wise 
his  liability  to  third  persons.     And  this  is  founded  oo 
principle  of  justice  to  the  community;  for,  to  use 
language  of  the  lord  chief  justice  in  the  principal 
<  by  taking  part  of  the  profits,  he  takes  from  the  credit 
tors  a  part  of  that  fund  which  is  the  proper  secaritf  tcv 
them  for  the  payment  of  their  debts.' "  (d)     [Afmib^  J» 
Neskam  is  at  all  events  interested  in  the  profits  of  thi^ 
newspaper  to  the  extent  of  the  500/.3     Clearly  be  is* 
Ex  parte  IVheeler  (e).  Ex  parte  Todd{g\  Smith  v.  »W— 
son  (h)y   and   Cheap  v.  Cranumd  (i)   are  to  the  tUB0 
effect     And  this  court,  in  the  recent  case  of  P^i  T^ 
Eyton  (^),  distinctly  recognised  the  principle-^ that  0110 
who  takes  a  share  of  the  prqfitSj  as  such,  of  a  tnSwig 
concern,  thereby  becomes  a  partner  as  to  third  penon^ 
on  the  ground  of  those  profits  forming  a  portion  of  th< 
fund  upon  which  creditors  have  a  right  to  rdy  for  paf 
ment     Tindal^  C.  J.,  in  delivering  the  judgment  of  tb 
court,  after  a  recapitulation  of  the  facts,  observes:  ^ 
was  contended  that  an  actual  partnership  was  prow 


(a)  Vol.  T.  p.  504. 

(6)  It  makes  the  quoii  part- 
ner liable  to  the  same  extent  as 
an  actual  partner. 

(c)  See  Bond  v.  Pittard,  S 

(rf)  Yet  the  liability  of  a 
quoiti'  partner  is  not  incurred  by 


an  annuitant,  who  cBbIh 
that  fond  by  ukiog  Ml#r 
and  prindpai. 

(e)  Buck,  B.  C  S5. 

(g)  lb.  48. 

(h)  2  B.SgC.  401. 

(1)  4f  B.  S^  Aid.  66S. 

(A^)  AnU,  p.  51 
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for,  Eytofif  by  taking  5  per  cent,  on  the  sales  to  his        1846. 
workmen,  received  a  share  of  the  profits,  and  was  there-        — 
fore,  in  point  of  law,  a  partner  as  to  third  persons.    But       Babry 
we  Aret>r  opinion  that  the  taking  of  that  money  was  not      Nesham. 
sufficient  to  make  him  a  partner.    Traders  become  part- 
ners between  themselves  by  a  mutual  participation  of 
fro/UtLnd  loss :  but,  as  to  third  persons,  they  are  part- 
ners, if  they  share  the  profits  of  a  concern ;  for,  he  who 
receives  a  share  of  the  profits,  receives  a  part  of  that 
fond  upon  which  the  creditors  of  the  concern  have  a 
t^t  to  rely  for  payment,  and  is  therefore  to  be  made 
liable  to  losses,  although  he  may  have  expressly  stipu- 
lated for  exemption  from  them."     And,  after  referring 
to  Grace  y.  Smith  and  fVatigh  v.  Carver j  in  the  former  of 
which  De  Grey^  C.  J.,  says:  —  "  The  true  criterion  is,  to 
inquire  whether  Smith  agreed  to  bear  the  profits  of  the 
tHKle  with  Bobinsofii  or  whether  he  only  relied  on  those 
profits  as  a  fund  of  payment  —  a  distinction  not  more 
tacd  than   usually  occurs   in   questions  of  trade  and 
iBory**  —  his  lordship  continues:  **  This  distinction  has 
leen  recognised  in  many  cases ;  of  which  it  may  suffice 
Id  mention   Dry  v.  BosrjoeU{a)  and  Benjamin  v.  Por-- 
Um,(b)    And,  although  in  Ex  parte  Hamper  (c).  Lord 
'EUon  said  the  distinction  was  so  thin  (d)  that  he  could 
%ot  state  it  as  established  upon  due  consideration,  yet  he 
acted  upon  it  in  that  case;  and  again  in  Ex  parte  Wat- 
mn  (f ),  where  he  said  —  *  One  who  receives  a  salary,  not 
charged  upon  profits,  —  according  to  a  known,  though 
rice  distinction,  —  is  not,  by  that,  a  partner.*     Nor  does 
H  appear  to  make  any  diiFerence  whether  the  money  is 
ftcdved  by  way  of  interest  on  money  lent,  or  wages,  or 
Wary  as  agent,  or  commission  on  sales."     [Maulej  J. 

(a)  I  Campb,  329-  of  justice  to  the  community, 

-    (*)  2  H.  Bla,  590.  suprd,  650.,  appears  to  admit 

(c)  17  Ves.  404*.  of  no  such  distinction. 
'    (^  The.  aUe^^  fn-inciple,  (e)  19  Fe#.  459. 
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is  hereby  agreed  between  the  said  parties  to  tliese  pre* 
sentSy  that,  if  the  said  Hoggins^  Curtice^  tkudlijlendenxm^ 
their  executors,  administrators,  or  assigns,  or  any  of 
them,  do  and  shall  well  and  truly  pay  or  cause  to  be 
paid  unto  Nesham,  or  his  certain  attorney,  execaton, 
administrators,  or  assigns,  the  sum  of  1600/.  sterling 
with  interest  for  the  same  after  the  rate  of  51.  per  cenU 
per  annum^  at  the  times  and  by  the  instalments  berein- 
after  mentioned,  that  is  to  say,  380/.  on  the  81st  of 
September^  1844,   the   further    sum   of  S65U   on  the 
21st  of  September^  1845,   the   further   sum    of  S50l 
on  the  21st  of   September,  1846,   the   further  sum  of 
S45/»    on    the   21st  of  September,  1847,    the   further 
sum   of  320/.   on   the   21st  of  September,  1848,  lod 
the  further  sura  of  105/.,   being  the  balance  of  the 
said   principal    sum   of    1600/.    and   interest,  on  the 
2\^t  of  September,  IM9,  then  and  in  such  cose,  tbeie 
presents,  and  every  clause,  article,  condition,  and  tbii; 
herein  contained,  shall  cease,  determine,  and  be  otterly 
void ;  otherwise  to  be  and  remain  in  full  force,  firtoe^ 
and  effect :  And  the  said  Hogginsj  Curtice,  and  Heider^^ 
son,  for  themselves,  their  executors  and  administrators^ 
do  hereby  covenant,  promise,  and  agree,  to  and  witli^ 
Nesham,  his  executors,  administrators,  and  assigns,  b]^ 
these  presents,  in  manner  following,  that  is  to  say,  tha^ 
they.  Hoggins,  Curtice,  and  Henderson,  or  some  or  ones 
of  them,  or  their  or  some  or  one  of  their  executon  wouM 
administrators,  shall  and  will  well  and  truly  pay  »^ 
cause  to  be  paid  unto  Nesham,  his  executors,  admimB^ 
trators,  and  assigns,  the  said  sum  of  leOOL  and  iol 
at  the  times,  and  in  manner,  aforesaid,  according  to  l1 
true  intent  and  meaning  of  these  presents :  and  A^o, 
that,  if  the  said  Hoggins,  Curtice,  and  Hendavm,  their 
executors  or  administrators,  shall  make  default  in  pt/' 
ment  of  any  of  the  instalments  for  or  on  account  of 
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(ofisi^and  he  refers  to  Green  v,  Beesley  (a\  where 
Tindaif  CJ.  observes:  **  I  have  always  understood  the 
iefinition  of  partnership  to  be  a  mutual  participation  in 
irofit  and  loss/'  In  Beete  v.  Bidgood  (&),  upon  the  sale 
)f  an  estate,  it  was  agreed  that  the  purchase-money 
dioald  be  paid  by  instalments,  with  itUerest  at  6/.  per 
^eni. ;  and  it  was  held,  that  the  payments  reserved  under 
the  name  of  interest  were  in  substance  part  of  th^  pur- 
dune-money;  and  that,  unless  the  sale  were  merely 
colourable,  the  transaction  was  not  usurious.  Lord 
TaUerden  said:  **  This  case  comes  before  the  court  out 
of  a  contract  for  the  sale  of  an  estate,  not  out  of  a  con- 
tnct  of  loan ;  though  the  parties  have  calculated  the 
price  partly  in  what  they  considered  the  value  in  present 
moey,  partly  in  money  to  be  paid  at  a  future  day. 
Hiey  have  chosen  to  call  it  *  interest,'  which  creates 
the  whole  difficulty.  If  they  had  said  *  payable  by  instaU 
nents,'  there  would  have  been  no  doubt.  Our  business 
i^  to  look,  not  at  the  words,  but  at  the  substance.'' 
Here^  the  substance  of  the  transaction,  as  well  as  the 
words,  is,  the  sale  of  the  newspaper  for  the  sum  of 
ISQOL  In  Mair  v.  Glennie  (c),  it  was  held,  that  an 
^{reement  between  the  owner  and  the  captain  of  a  ship, 
Aat  the  latter  should  have  one-fifth  share  of  the  profit 
or  loss  of  tlie  voyage  on  ship  and  cargo,  did  not  amount 
to  a  partnership.  **  It  has  been  contended,"  said  Lord 
Bkxboivughf  **  that  the  captain  was  virtually  a  partner  : 
bt,  on  what  ground  has  it  been  so  contended  ?  The 
ipoond  is,  because  payment  of  the  captain's  wages  was 
to  depend,  as  to  its  amount,  upon  a  reference  to  the 
Vilae  of  the  cargo :  but,  according  to  that  mode  of  ar* 
junent,  every  seaman  in  a  Greenland  voyage  would  be- 
ttne  a  partner  in  the  fishing  concern."  [IVildei  C.  J. 
You  could  only  ascertain  what  Neshani  would  be  en- 
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(a)  2  N.C.  112.,  'Z  Scott, 


(6)   1  M.  Si  n.  143. 
(c)  4  3f.  cV  S.  240. 
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said  sum  oF  1600/.  and  interest  shall  be  folly  paid  an*^ 
discharged  in  manner  hereinbefore  mentioned/' 
(Signed)       **  James  Hoggiiu^ 
"  Roberi  Curtice. 
"  William  Potion  Hendermn^^^ 

On  the  15th  of  June^  1844,  the  defendant  ^ivibi^i^ 
with  the  consent  of  Hoggins^  QtrttcCf  and  He^dene^ 
entered  into  the  following  agreement  respecting  the  saic/ 
newspaper,  stock,  and  other  things,  with  the  defendant 
Lowthitu 

^^  Memorandum  of  agreement,  made  and  entered  kio 
the  15th  oi  Junej  1844,  between  William  Neshamotthe 
one  part,  and  John  Lovcthin^  of  &c.,  printer,  of  the  otlier 
part :  The  said  W.  Nesham  agrees  to  sell,  and  the  saiJ 
John  Lowthin  agrees  to  purchase,  at  and  for  the  stun  of 
1500/.,  payable  by  instalments  as  hereinafter  mentioDeiU 
all  the  stock  of  type,  presses,  and  printing  materials  is 
the  office  and  premises  of  a  newspaper  called  ^  IV 
Newcastle  Advertiser  and  Commei'cial  Herald^*  carried  on 
und  published  at  No.  89.  Side^  in  Newcastle^vpan^Tym 
aforesaid,  together  with  all  stamps,  paper,  books,  books 
of  account,  and  all  sums  of  money  now  due  and  owiDg 
and  belonging  to  the  proprietors  of  the  said  newspaper 
in  respect  of  the  said  publication,  and  all  the  office  ^o^ 
niture  and  other  effects  now  within  or  upon  the  said 
premises :  And  it  is  agreed  that  the  payment  of  the  said 
purchase-money  of  1500/.  by  the   said  John  LawlUn^ 
shall  extend  over  a  period  of  seven  years,  and  be  made 
as  follows,  viz.  that,  during  the  first  year  from  the  date 
hereof,  he  shall  poy  interest  only,  at  the  rate  of  SLpff^ 
centum  per  annwn  on  the  said  purchase-money;  that^ 
during  the  second  year,  he  shall  pay  the  sum  of  JOOf — 
on  account  of  the  said  purchase-money  and  iotere^^ 
thereon  ;  the  further  sum  of  150A  during  the  thini  vear  ; 
250/.  during  the  fourth  year;  300/.  during  the  fifUiycai 
300/.  during  the  sixth  year;  and  400/.  during  tbeserenifr 


10  VICTORIA. 


65$ 


purpose  of  shewing  that  the  court  must  look   at  the 
general  purview  of  the  agreement,  in  order  to  ascerUiin 
the  intention  of  the  parties.     It  was  there  held  that  an 
agreement  that  the  price  of  an  estate  should  be  paid  at 
ceruia  future   days,   with  interest  at  six  per  cent,  per 
omoi,    was    not   usurious  —  the   court  rejecting   the 
Udinical  term  interest,  and  saying,  that,   though  the 
parties  chose  to  call  a  portion  of  the  sum  interest,  it  was 
h  truth,  only  part  of  the  purchase-money.     Adopting 
tke  principle  of  that  case,  and  looking  at  the  intention 
of  the  parties  to  this  agreement,  I  am  unable  to  come  to 
any  other  conclusion  than  that  it  created  an  interest  in 
tke  profits  of  the  concern  in  Nesham,  which  constituted 
Um  a  partner,  quoad  third   persons.     The  view  pre- 
sented by  my  brother  Maule,  in  the  course  of  the  ar- 
gnment,   seems  to   me   to  be  the  correct   one.     The 
ittaltis  this:  —  The  concern  is  worth  1500/.     Nes/iam 
ui  Ijofwt/iitt  enter  into  an   agreement  for  a  partner- 
iMpf  to  enure  for  seven  years :  that  limit  being  fixed, 
because  it  was  presumed   that  within    that   time   the 
4500^  would  be  paid  out  to  Nes/iam.     If  the  profits 
itte  not  sufficient  to  pay  the  1500/.  over  and  above 
ihe  allowance  of  150/.  to  Lowthirij  Nesham  was  to  get 
BolhiDg;   otherwise,  he  was  to  have  the  surplus  pro- 
fit if  and  until  they  should  amount  to  500/.   within 
^  seven  years.     It  is  immaterial  that  the  transaction 
l^ght  have  been  put  upon  a  different  basis  by  a  six 
feonths'  notice.    All  the  cases  seem  to  agree,  that,  whnt- 
pir  be   the  private  stipulations  between   the   parties 
Hiniselves,   an  agreement  for   a   participation   in   the 
pwfitii  constitutes  a  partnership  as  to  third  persons ;  for, 
jjl^it  but  reasonable  that  one^who  stipulates  for  an  in- 
inart  in  the  profits  should  be  held  liable  to  those  who 
llfiply  the  means  of  carrying  on  the  trading  concern  out 
ifwhich  those  profits  are  to  arise.     It  is  therefore  ma- 
Imil  to  ascertain  what  was  the  interest  which  Nesham 
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created  for  himself  by  this  agreement.    He  was  to  receifc 
all  the  profits  acquired  by  the  publication  of  the  news* 
paper,  beyond  1501.  per  annum  until  the  1500/. andin- 
terest,  and  500/.  in  addition,  should  have  been  folly  paid 
If  no  profits   were   realised  beyond    150L  prr  OMOiMi 
he  would  get  nothing :   for,  it  would  be  idle  to  say  thit 
he  is  entitled  to  receive  the  whole  profits,  and  liable 
to  pay  150/.  per  annum  to  Lfmihin :  the  rule  against 
circuity   of  actions   would   prevent  that  construction. 
Throughout  each  year  of  the  term,  Nesham^s  right  to 
receive  any  thing  depends  upon  the  contingency  of  a 
fund  accruing   from   profits.     If  during  the  term  no 
profits  are  realised,  no  payments  are  to  be  made  to 
Nesham.     The  argument  has  proceeded  entirely  upoo 
the  footing  of  the  1500/.  being  a  sum  that  is  to  be  abso- 
lutely paid.     That  clearly  is  not  so.    In  a  certain  event 
only  it  is  that  the  sums  stipulated  to  be  paid  to  NeshoMt 
are  to  be  paid,  viz.  in  the  event  of  profits  being  realized 
sufficient  to  pay  them.     It  seems  to  me,  therefore,  upon 
the  simplest  principles  applicable  to  the  law  of  partnc^ 
ship,  that  Nesham  has  entered  into  the  contract  under 
circumstances  that  impose  upon  him  a  liability  for  goods 
supplied  for  the  carrying  on  of  the  concern.     It  woaU 
be  most  unjust  and  unreasonable  that  he  should  be  per* 
milted  to  take  the  whole  profits  of  the  publication,  and 
not  be  held  responsible  for  the  debts.    For  these  reason^ 
I  think  the  plaintiff  is  entitled  to  judgmenL 


CoLTMAN,  J.  I  am  of  the  same  opinion.  The 
proviso  that  Nesham  should  have  power  to  put  an  end 
to  the  partnership,  has  no  bearing  on  the  qtiesticii 
In  considering  what  is  the  proper  construction  of  the 
agreement,  regard  must  be  had  to  the  terms  on  wbidi 
the  business  was  carrying  on.  The  question  is,  vA 
whether  Nesham  and  Londhin  were,  by  this  agrecmenti 
constituted  partners  as  between  themselves,  but  whe- 
ther they  were  so  with  reference  to  third  persons  who 
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iVieni  is  to  stand ;  otherwise,  to  be  entered  for  the  de« 
iev^dant  Nesham. 

Channell,  Serjt.  (with  whom  was  M.  Smith)^  for  the 
plantiffs.     Regard  being  had  to  the  original  situatioa 
<>P  Nesham^  as  proprietor  of  the  newspaper,  and  to  the 
p^^cuIiar  provisions  of  the  agreement  of  the   15th  of 
Jw^mt^  1844*,  he  is  substantially  the  sole  beneficial  owner 
thereof;  or,  at  all  events,  quoad  third  persons,  he  is 
smjilgect  to  all  the  responsibilities  of  a  partner.    The  sale 
wtks  merely  colourable.     Whether  or  not  a  person  is 
liable  as  a  partner,  depends  upon  whether  or  not  he  is 
entitled  to  a  participation  of  profits.     Even  an  express 
stipalation  that  one  shall  not  be  liable  to  losses,  will  not 
vary  the  rights  of  third  persons  having  dealings  with 
tbe  concern.     The  real  question  is,  whether  Nesham 
takes,  either  in  the  shape  of  profits  or  of  purchase- 
money,  a  portiop  of  that  fund  to  which  creditors  have  a 
rigk  to  look  for  the  payment  of  their  debts.     One  of 
tlie  leading  authorities  upon  this  subject^  is,  the  case  of 
l^'augh  V.  Carver,  (a)     There,  A.  and  jB.,  ship-agents  at 
(liferent  ports,  entered  into  an  agreement  to  share,  in 
certain  proportions,  the  profits  of  their  respective  com« 
missions  and  the  discount  on  the  bills  of  tradesmen 
^ployed  by  them  in  repairing  the  ships  consigned  to 
^Q),  &c. :  and  it  was  held,  that,  by  this  agreement, 
^y  became  liable  to  all  persons  with  whom  either  con- 
l^cted  as  such  agent,  though  the  agreement  provided 
^^i  neither  should  be  answerable  for  the  acts  or  losses 
^  the  other,  but  each  only  for  his  own.     Eyrej  C.  J., 
"herring  to  Grace  v.  Smith  (i),  says ;  "  He  who  takes  a 
''^iety  of  all  the  profits  indefinitely,  shall,  by  operation 
^'^law,  be  made  liable  to  losses,  if  losses  arise,  upon  the 
PHiicipIe  that,  by  taking  a  part  of  the  profits,  he  takes 
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from  the  creditors  a  part  of  that  fund  whic 
proper  security  to  them  for  the  payment  of  tbd 
The  notes  to  that  case  in  Smithes  Leading  C 
correctly  represent  the  law :  "  With  respect  to  ll 
sons,  an  actual  partnership  is  considered  by  tl 
to  subsist  wherever  there  is  a  participation  in  tl 
even  though  the  participant  may  have  most  i 
stipulated  against  the  usual  incidents  to  that  rel 
Such  stipulations  will,  indeed,  hold  good  betw 
self  and  his  companions,  but  will  in  no  wise 
his  liability  to  third  persons.  And  this  Is  foan 
principle  of  justice  to  the  community;  for,  to 
language  of  the  lord  chief  justice  in  the  princi 
*  by  taking  part  of  the  profits,  he  takes  from  t 
tors  a  part  of  that  fund  which  is  the  proper  se 
them  for  the  payment  of  their  debts,' "  (rf)  [J 
Nesham  is  at  all  events  interested  in  the  profit 
newspaper  to  the  extent  of  the  500/.1  Cleai 
Ex  parte  Wheeler  (e)y  Ex  parte  Todd{g)j  SmUh 
son  (h)i  and  Cheap  v.  Cramond  (i)  are  to  t 
effect.  And  this  court,  in  the  recent  case  ol 
Eyton  (k)i  distinctly  recognised  the  principle<— 
who  takes  a  share  of  the  profits,  as  such«  of  i 
concern,  thereby  becomes  a  partner  as  to  third 
on  the  ground  of  those  profits  forming  a  portk 
fund  upon  which  creditors  have  a  right  to  rely 
ment.  Tindal,  C.  J.,  in  delivering  the  judgme 
court,  after  a  recapitulation  of  the  facts,  observ 
was  contended  that  an  actual  partnership 


(a)  Vol.  T.  p.  504. 

(6)  It  makes  the  quoH  part- 
ner liable  to  the  same  extent  as 
an  actual  partner. 

(c)  See  Bond  v.  Pittard,  8 
M,  S^  W.  357. 

{d)  Yet  the  liability  of  a 
tltioHv  partner  is  not  incurred  by 


an  annuitant,  who  < 
that  fund  by  taking  i 
and  jmncipai, 

(e)  Buck,  B.  C.  2 
(g)  lb.  48. 
(h)  ^  B.^C.  401 
(t)  4fB.S(Ald:66 
(A^)  Anti,  p.  as. 
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for,    Ej/tofi^  by  taking  5  per  cent,  on  the  sales  to  his        1846. 
irorkmen,  received  a  share  of  the  profits,  and  was  there-        — 
fore,  in  point  of  law,  a  partner  as  to  third  persons.    But       Babrt 
we  nre  of  opinion  that  the  taking  of  that  money  was  not      Nesuam. 
sufficient  to  make  him  a  partner.    Traders  become  part- 
ners between  themselves  by  a  mutual  participation  of 
profit  and  loss :  but,  as  to  third  persons,  they  are  part- 
ners, if  they  share  the  profits  of  a  concern ;  for,  he  who 
receives  a  share  of  the  profits,  receives  a  part  of  that 
fund  upon  which  the  creditors  of  the  concern  have  a 
fight  to  rely  for  payment,  and  is  therefore  to  be  made 
liable  to  losses,  although  he  may  have  expressly  stipu- 
Iftted  for  exemption  from  them."     And,  after  referring 
to  Grace  v.  Smith  and  Waiigh  v.  Carver ,  in  the  former  of 
which  De  Grey^  C.  J.,  says:  —  "  The  true  criterion  is,  to 
inquire  whether  Smith  agreed  to  bear  the  profits  of  the 
trade  with  Hobinson^  or  whether  he  only  relied  on  those 
profits  as  a  fund  of  payment  —  a  distinction  not  more 
nice  than   usually   occurs   in   questions  of  trade  and 
usury*'  —  his  lordship  continues:  "  This  distinction  has 
i^n  recognised  in  many  cases ;  of  which  it  may  suffice 
to  mention   Dry  v.  BosweU{a)  and  Benjamin  v.  Por- 
to».(6)    And,  although  in  Ex  parte  Hamper  (c).  Lord 
tUon  said  the  distinction  was  so  thin  {d)  that  he  could 
i^t  stale  it  as  established  upon  due  consideration,  yet  he 
wted  upon  it  in  that  case;  and  again  in  Ex j)arte  Wat- 
*w  (f ),  where  he  said  —  *  One  who  receives  a  salary,  not 
charged  upon  profits,  —  according  to  a  known,  though 
nice  distinction,  —  is  not,  by  that,  a  partner.'     Nor  does 
^  appear  to  make  any  diflFerence  whether  the  money  is 
'^ceived  by  way  of  interest  on  money  lent,  or  wages,  or 
''^'ary  as  agent,  or  commission  on  sales."     IMaulej  J. 

{a)  I  Campb,  329*  of  justice  to  the  community, 

'     (A)  2  H*  Bla.  590.  snprd,  6.50.,  appears  to  admit 

(c)  17  Ve9,  404>.  of  no  such  distinction. 
id)   The   alleged  principle,  (e)   19  Fe#.  459. 
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The  nice  distinction,  to  which  Lord £/c/oii  adverts,  wou 
arise  in  Loxvi/uWs  case,  but  not  in  that  of  the  prese 
defendant]  Upon  all  the  authorities,  it  is  quite  cle 
that  both  were  interested  in  the  profits,  and  therefo 
both  partners. 


Talfourd,  Serjt.  (with  whom  was    UfUhmik)^  conh 
Upon  the  facts  stated  in  the  special  case,  it  is  not  cot 
petent  to  the  court  to  enter  into  any  conjectural  spea 
lation  as  to  whether  or  not  the  transaction  between  tli« 
several  parties  was  colourable :  the  sole  question  is,  wka 
is  the  relation  created  between  Nesham  and  Laaoihm  b] 
the  agreement  of  the  15th  of  June^  1844*.     [Jfiii^X 
The  proper  way  of  taking   the  account  between  tlii 
parties  under  the  agreement,  as  it  strikes  me,  would  be: 
to  treat  Nesham  as  a  person  entitled  to  the  whole  profitf 
of  the  newspaper,  subject  to  the  payments  guaranteed  tc 
LcmthinJ]    Nesham  does  not  stipulate  for  any  part  o9 
the  profits,  as  such.     He  could  derive  no  larger  beoefii 
under  the  agreement  than  the  annual  payments  and  th 
gross  sum  of  500L  during  the  seven  years.     [Afottb^  J 
The  1500/.  is  not  to  be  paid  at  all,  unless  the  profits 
of  the  concern  realize  it]    Assuming  that  to  be  the  trw 
construction  of  the  agi*eement,  it  does  not  create  a  part- 
nership.    It  might  as  well  be  said  that  a  false  represen 
tation  on  the  sale  of  a  public-house  would  create  th 
relation  of  partners  between  the  seller  and  the  purchaser 
The  argument  on  the  other  side  must,  no  doubt,  prefail 
if  the  circumstances  of  this  case  would  justify  an  affiroMi 
tive  answer   to  the  question  suggested  as  to  the  tm- 
criterion,  by  Et/re,  C.  J.,  in  Grace  v.  Smith  —  whetbe 
Nesham  agreed  to  share  the  profits  of  the  trade  wi& 
Lowlhin.     Mr.  Smithy  in  his  notes  to  Waugh  v.  Caro^ 
says :   **  Acltial  patincrship  takes   place  when  two   < 
more  persons  agree  to  combine  property,  or  labour^  < 
both,  in  a  common  undertaking,  sharing  profit 
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:  **  and   he  refers  to  Green  v,  BeesHey  (a),   where 
Titnddl^  C.J.  observes:  '^  I  have  always  understood  the 
definition  of  partnership  to  be  a  mutual  participation  in 
profit  and  loss/'     In  Bcete  v.  Bidgood  {b)y  upon  the  sale 
of   an  estate,  it  was  agreed  that  the  purchase-money 
should  be  paid  by  instalments,  with  interest  at  6/.  ^>6'r 
ce;</.  ;  and  it  was  held,  that  the  payments  reserved  under 
the  name  of  interest  were  in  substance  part  of  th^  pur- 
chane-money;  and  that,  unless  the   sale  were   merely 
oolourable,   the  transaction  was  not  usurious.     Lord 
Te^Mierden  said :  *^  This  case  comes  before  the  court  out 
of  o.  contract  for  the  sale  of  an  estate,  not  out  of  a  con- 
tract of  loan ;  though  the  parties  have  calculated  the 
prioc  partly  in  what  they  considered  the  value  in  present 
money,  partly  in  money  to  be  paid  at  a  future  day. 
Thej  have  chosen  to  call  it  *  interest,'  which  creates 
the  ^hole  difficulty.     If  they  had  said  <  payable  by  instnl- 
ments,'  there  would  have  been  no  doubt.    Our  business 
iSf     ^0  look,  not  at  the  words,  but  at  the  substance.** 
H^r^,  the  substance  of  the  transaction,  as  well  as  the 
^oirds,  isy  the  sale  of  the  newspaper  for  the  sum  of 
l.^Oo/.     In  Mair  v.  Glennie  (c),  it  was  held,  that  an 
'ffV'^ement  between  the  owner  and  the  captain  of  a  ship, 
^<^^  the  latter  should  have  one-fifth  share  of  the  profit 
oi*   I^)gs  q{  \\^q  voyage  on  ship  and  cargo,  did  not  amount 
partnership.     **  It  has  been  contended,''  said  Lord 
nboivughf  ^*  that  the  captain  was  virtually  a  partner  : 
on  what  ground  has  it  been  so  contended  ?  The 
iind  is,  because  payment  of  the  captain's  wages  was 
^     depend,  as  to  its  amount,  upon  a  reference  to  the 
^^*%aeof  the  cargo:  but,  according  to  that  mode  of  ar- 
8**  ^^ent,  every  seaman  in  a  Greenland  voyage  would  be- 
^^*^e  a  partner  in  the  fishing  concern."     [IVildej  C.  J. 
^^^  could  only  ascertain  what  Neshani  would  be  en- 
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titled  to,  by  taking  the  account.]     That  alone  would 
not  create  a  partnership. 

Channel^  Serjt.,  in  reply.   The  only  question  in  Beeie 
V.  Bidgood  was,  whether  the  contract  was  of  a  descrip- 
tion that  would  render  the  parties  liable  to  ()enalde8  (or 
usury.     IWilde^  C.  J.    The  court  held  that  there  was  no 
debty  no  loan,  no  forbearance.]    Hesketh  v.  Blanchari(ai) 
is  an  authority  to  shew  that  any  agreement  for  a  share 
of  profits  will  create  a  liability  as  partners,  ^iroatf  third 
persons,  though  it  be  expressly  stipulated  that  one  shall 
not  be  responsible  for  losses. 

Wilde,  C.  J.  This  is  an  action  for  goods  sold  ami 
delivered :  and  the  sole  question  is,  whether,  at  the  lime 
the  goods  were  supplied,  the  two  defendants  were 
partners  in  the  concern  for  the  use  of  which  they  were 
furnished.  It  appears  that  the  goods  consisted  of 
stamps  and  paper  for  a  newspaper  called  The  Nnocasile 
Advertiser  and  Commercial  Het*ald^  of  which  the  de-* 
fendant  Nesham  had  formerly  been  the  proprietor,  but 
which  he  had  sold  to  certain  persons  for  the  sum  of 
1600/.  payable  at  distant  periods,  by  instalments;  that 
he  had  taken  from  those  persons  a  mortgage  of  the 
newspaper,  type,  presses,  and  materials,  for  securing  the 
purchase-money,  with  a  power  of  sale ;  and  that,  pur* 
suant  to,  and  in  the  exercise  of,  such  power  of  sale,  and 
with  the  consent  of  the  mortgagors,  he,  on  the  15th  of  • 
Jwie^  1844,  entered  into  an  agreement  for  the  sale  of  the 
newspaper  and  effects  comprised  in  the  indenture  of 
mortgage,  to  Lowthin^  the  other  defendanL  We  may 
exclude  from  our  consideration  all  that  occurred  ante- 
cedently  to  the  date  of  this  agreement.  The  sole  ques- 
tion is,  what  is  its  true  effect.  My  brother  Talfimrd 
has  relied  upon  the  case  of  Becte  v.  Bidgood ^  for  the 


(a)  4  East,  147. 
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of  shewinfT  that  the  court  must  look   at  the 
leral  purview  of  the  agreement,  in  order  to  ascertain 
intention  of  the  parties.     It  was  there  held  that  an 
eement  that  the  price  of  an  estate  should  be  paid  at 
tain  future  days,   with  interest  at  sia:  per  cent»  per 
tfOR,    was    not   usurious  —  the   court  rejecting   the 
bnical  term  interest^  and  saying,  that,   though  the 
ties  chose  to  call  a  portion  of  the  sum  interest,  it  was 
Iruth,  only  part  of  the  purchase-money.     Adopting 
\  principle  of  that  case,  and  looking  at  the  intention 
the  parties  to  this  agreement,  I  am  unable  to  come  to 
|r  other  conclusion  than  that  it  created  an  interest  in 
I  profits  of  the  concern  in  Nesham^  which  constituted 
a    a  partner,  quoad  third   persons.     The  view  pre- 
Hed  by  my  brother  Mauley  in  the  course  of  the  ar- 
Bient,   seems  to   me   to  be  the  correct   one.     The 
ult  is  this:  —  The  concern  is  worth  1500/.     Nesham 
1    Jjorwthin  enter  into  an   agreement  for  a  partner- 
p»  to  enure  for  seven  years :  that  limit  being  fixed, 
^use   it  was  presumed    that  within    that   time   the 
XM.  would  be  paid  out  to  Nesham.     If  the  profits 
1^  not  sufficient  to  pay  the   1500/.  over  and  above 
'  ullowance  of  150/.  to  Lo'scthin^  Nesham  was  to  get 
^ing;   otherwise,  he  was  to  have  the  surplus  pro- 
»    if  and  until  they  should  amount  to  500/.   within 
'    seven  years.     It  is  immaterial  that  the  transaction 
Sht  have  been  put  upon  a  different  basis  by  a  six 
>lths'  notice.    All  the  cases  seem  to  agree,  that,  what- 
^    be   the  private  stipulations  between    the   parties 
Ktiselves,   an  agreement  for   a   participation  in   the 
^dts  constitutes  a  partnership  as  to  third  persons ;  for, 
^  but  reasonable  that  one^who  stipulates  for  an  in- 
K%t  in  the  profits  should  be  held  liable  to  those  who 
^fdy  the  means  of  carrying  on  the  trading  concern  out 
^vbich  those  profits  are  to  arise.     It  is  therefore  ma- 
ntel to  ascertain  what  was  the  interest  which  Nesham 
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created  for  himself  by  this  agreement.    He  was  to  receive 
all  the  profits  acquired  by  the  publication  ofthenew:^. 
papers  beyond  150/.  per  annttm  until  the  1500L  and  in. 
terest,  and  500/.  in  addition^  should  have  been  folly  paitf. 
If  no  profits   were   realised  beyond    1502.  prr  mrjuur, 
he  would  get  nothing :  for,  it  would  be  idle  to  say  that 
he  is  entided  to  receive  the  whole  profits,  and  litUe 
to  pay  150/.  per  annum  to  Lanvtliin  ;  the  rule  agiinst 
circuity   of  actions   would   prevent   that   construction. 
Throughout  each  year  of  the  term,  NeshanCs  right  to 
receive  any  thing  depends  upon  the  contingency  of  a 
fund  accruing   from   profits.     If  during  the  term  no 
profits  are  realised,  no  payments  are  to  be  made  to 
Ni'sham.     The  argument  has  proceeded  entirely  upon 
the  footing  of  the  1500/.  being  a  sum  that  is  to  be  abscH- 
lutely  paid.     That  clearly  is  not  so«    In  a  certain  ereot 
only  it  is  that  the  sums  stipulated  to  be  paid  to  NeJwm^ 
are  to  be  paid,  viz.  in  the  event  of  profits  being  reaiittil 
sufficient  to  pay  them.    It  seems  to  me,  therefore,  upoo 
the  simplest  principles  applicable  to  the  law  of  partner^ 
ship,  that  Nesham  has  entered  into  the  contract  under 
circumstances  that  impose  upon  him  a  liability  for  goods 
supplied  for  the  carrying  on  of  the  concern.     It  woolcl 
be  most  unjust  and  unreasonable  that  he  should  be  per* 
milted  to  take  the  whole  profits  of  the  publication,  tml 
not  be  held  responsible  for  the  debts.    For  these  reasons 
I  think  the  plaintiff  is  entitled  to  judgnienL 


CoLTMAN,  J.      I   am   of  the  same  opinion.    Tbe 
proviso  that  Nesham  shouhl  have  power  to  put  an  end 
to  the  partnership,  has    no  bearing  on  the  qiiestioo. 
In  considering  what  is  the  proper  construction  of  ib^ 
agreement,  regard  must  be  had  to  the  terms  on  wbick 
the  business  was  carrying  on.     The  question  is,  do< 
whether  Nesham  and  LcrjUhin  were,  by  this  agreement, 
constituted  partners  as  between  themselves,  bat  wll^ 
ther  they  were  so  with  reference  to  third  pcrsous  wln> 
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ftuhed  goods  Tor  carrying  on  the  concern.     A  party        1846. 
p  -  stipulates  for  a  participation  in  profits,  as  such,  is  ' 

le  as  a  partner  quoad  third  persons,  notwithstanding  ^arbt 
may  have  expressly  stipulated  tliat  he  shall  not  be  Nesham. 
i^ct  to  losses.  With  regard  to  the  500/.,  the  matter 
'  chink,  still  clearer  than  as  to  the  other  part  of  tiie 
im  The  quantum  of  profit  to  be  received,  is  quite  im- 
erial.  Whether  Nesham  will  ever  obtain  the  500/. 
5i3ds  upon  the  contingency — of  profits  arising  out  of 
publication  sufficient  to  pay  150/.  a  year  to  LowMti^ 
^be  annual  payments  in  liquidation  of  the  1500/. 
interest.  I  think  it  is  quite  clear,  that,  as  regards 
cliiim  of  this  plaintiff,  Nesham  was  a  partner. 

IT^ULE,  J.  I  am  of  the  same  opinion.  I  quite  agree 
^e  are  to  look  at  the  substance,  and  not  at  the 
e  form,  of  the  transaction.  The  question  is,  whe- 
*  it  gave  Nesham  an  interest  in  the  profits  of  the 
^spaper.  Before  the  date  of  the  agreement,  the 
>le  profits  belonged  to  him.  What  does  he,  in  sub- 
tree, part  with  ?  Lowthin  is  to  manage  the  concern, 
1  to  receive  150/.  a  year,  at  all  events,  for  seven 
u^  That  is  all  that  Lowthin  is  certain  of  receiving. 
B^uct  that  sum  from  the  whole  interest  in  the  news- 
>per,  and  Nesham  is  interested  in  the  excess,  except  in 
^  improbable  event  of  the  profits  realising  more  than 
efficient  to  pay  the  annual  instalments  of  the  1500/.,  the 
SW.  a  year  to  Lowlhirtf  and  th6  furdier  sum  of  500/. 
B  the  seven  years.  Upon  that  simple  statement,  it 
''•ght  very  well  be  questioned  whether  Lowthin  was  a 
••Wner,  or  whether  he  was  not  a  sort  of  salaried  ma- 
'^ger,  remotely  interested  in  surplus  profits.  It  is, 
•^ever,  unnecessary  to  discuss  that ;  for,  no  one  dis- 
^tes  that  }ie  is  a  partner,  (a)    I  think  Nesham  is  a  much 

(a)  He  had   suffered  judg-      bility  in  Lowthin  would  have 
^t  by  default ;  still  uon-lia-      been  a  good  defence  to  Nesham. 

VOL.  III. —  C.  B.  U    U 
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more  unquestionable  partner  than  Lorwthin. 
pecuniary  stake   is   greater  or  less  according  to  tl 
amount  of  profits  realised.     It  is  quite  impossible 
say  that  he  has  not  such  an  interest  as  to  render  hi 
liable  as  a  partner  for  goods  supplied  to  the  concern. 


V.  W1LLIAM89  J.,  concurred. 


Judgment  for  the  plaintiff,  (a 


(a)  In  the  case  of  an  aotual 
partnership^  the  rule  appears  to 
be  correctly  laid  down  by Po/Aier, 
'^  Pour  qu'une  dette  soit  r^- 
put^  dette  de  la  soci^te,  et 
qu'elle  oblige  ainsi  solidairement 
chacun  des  associes^  11  faut  que 


deux  choees  ooncoarenti'  S 
qu'elle  ait  ^t^  contract^  ym 
quelqu'un  qui  eClt  k  poQi»i 
d'obliger  tous  les  asioctef :  Si 
qu'elle  ait  iti  contractee  aiiiii»ii 
de  la  soci^t^."  —  CwM  ^ 
SociSU,  No.  97- 


Whttb  V.  Fbltham. 

Nov.  25.  T>ALLy  on  a  former  day  in  this  term,  obtained  a  raU 

A  declaration  ^^isi  to  set  aside  the  declaration  filed  in  this  ctosei 

omitting  to  for  irregularity,  with  costs,  as  deviating  from  the  form  pre- 

the  plaintiff  scribed  by  R.  T.  S  W.  4.r.  15.,  which  orders  **  thatererj 

sues  in  person  declaration  shall,  in  future,  be  intituled  in  the  proptf 

or  by  attor-      court,  and  of  the  day  of  the  month  and  year  on  whicb 
ney,  is  irre-      ,    ,  .         "^  ^  , 

gular;  but       ^^  ^^  filed  or  delivered,  and  shall  commence  as  foUoirs; 

one  of  the  forms  given  (for  the  commencement  of  a  d^ 

claration  afler  summons)  running  thus  :  *^[yenw!]A.B^ 

by  E.  F.y  his  attorney  [or,  in  his  own  proper  person} 

complains  of  C  /).,  who  has  been  summoned  to  ansirtr 

the  said  A.  B."  &c     In  the  present  case,  the  declantioo 

commenced  thus: — **Londo7iy  to  wit.     ffilliamf^^ 

carrying  on  business  under  the  name  or  style  of  l^'iBiet 

Turner  &  Co.,  complains  of  Charles  Feltham^  who  te 

"r'Sr  r/^^^^  been  summoned  to  answer  the  said  WilUam  mite^it. 
of  iT.T.&Co., 

plaintiff^  and  C.  F.,  defendant"^ the  plaintiff  having  so  described  himself  in 

the  writ,  —  was  held  sufficient. 


the  applica- 
tion to  set  it 
aside  should 
be  made  at 
chambers. 
An  affi- 
davit in- 
tituled, "  W. 
W,,  carrying 
on  business 
under  the 
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Dot  Stating  whether  the  plairitiiF  sued  in  person,  or  by 
ittoroey. 

The  aflSdavit  upon  which  the  motion  was  founded  was 
intitaled  as  follows :  —  **  In  the  Common  Pleas.  Be- 
tween fVilliam  White,  carrying  on  business  under  the 
Dime  or  style  of  William  Turner  &  Ck).,  plaintiff,  and 
dnies  Feliham,  defendant."  The  plaintiff  had  been 
smihrly  described  in  the  writ  of  summons. 


1846. 
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Caningtan  shewed  cause,   upon  an  affidavit  which 
Med  that  the  name  of  the  plaintiff's  attorney  was  in- 
cised upon  the  writ  of  summons,  and  also  appeared  at 
the  foot  of  the  notice  of  declaration  served  upon  the 
defeodant     He  submitted  that  the  affidavit  upon  which 
tbe  motion  was  founded  was  incorrectly  intituled.  iWilde, 
C.J.    In  intituling  his  affidavit,  the  defendant  has  fol- 
lowed the  description  the  plaintiff  has  given  of  himself 
10  the  writ  and  declaration.     Surely  that  is  sufficient.] 
It  was  further  submitted,  that  the  writ  and  notice  of 
Maration  gave  the  defendant  all  requisite  information 
Ir  the  delivery  of  his  plea;  that  the  rule  of  Michaelmas 
tBRDi  8  ffC  4.,  was  directory  only,  or,  if  compulsory,  to 
\t  anforced  by  demurrer;  that,  if  the  court  should 
ihiDk  the  departure  from  the  prescribed  form  a  mere 
Ingolarity  —  as  was  held  in  Marshall  v.  Thomas  {a)  — 
Ifce  defendant  was  not  justified  in  incurring  the  expense 
■f  ao  application  to  the  court,  but  should  have  gone  to 
fe  jndge  at  chambers :  Ward  v.  Graystock.  {b) 

BdUj  in  support  of  his  rule.  The  rule  in  question  is 
dearly  imperative:  Thompson  v.  Dicas{c);  Dod  v. 
^hmt  {d) :  and  the  case  of  Marshall  v.  Thomas  is   a 

'  (a)  S  M.  8^  Scott,  98.,  2  (c)  IC.S^M.  768.,  2  DowL 

UmL  P.  C.  208.  P.  C.  93. 

(«  4  Dawl.  P.  C.  717.]  (d)  4  Ad.  ^  E.  485 ,  6  iV. 

<5y  M.  70. 

V  V  2 
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distinct  authority  to  shew  that  the  proper  mode  of  takiog- 
advantage  of  it  is  by  motion,  and  not  by  demurrer. 
l^fFildCi  C.J.     No  doubt  the  declaration  is  irr^larr 
but  the  question  is,  whether  you  do  not  lose  your  rijgic 
to  costs  by  coming  to  the  court,  instead  of  going  befot^ 
a  judge  at  chambers.]    The  point  is  novel  and  of  som^ 
importance,  inasmuch  as  it  involves  a  question  opocm 
the  construction  of  a  rule  of  court  having  all  the  ibrc^ 
of  an  act  of  parliament;  and,  in  term  time,  thepartie-^ 
could  not  have  the  assistance  of  counsel  at  chambers'- 
In  fVard  v.  Graystock^  the  applicadon  was  to  strike  on  ^ 
counts,  which  is  by  the  express  language  of  the  rule  »k 
Hilary  term,  4  W.  4.  r.  6.,  to  be  made  to  a  judge  p*^ 
chambers,  —  unless  it  involves  a  point  of  law,  or  th^ 
construction  of  a  statute:  Doed.  The  Oveneen  rf  Ubo^' — 
desillo  V.  Roe.  {a) 


Wilde,  C- J.     The  language  of  the  rule  and  tb^ 
form  is  perfectly  clear  and  distinct;  and,  in  some  in^*^ 
stances,  it  may  be  important  that  it  should  be  stricd^^ 
adhered  to.     The  defendant  ought  to  be  duly  inibrmec^ 
as  to  who  is  the  person  to  whom  he  b  to  deliver  \ie^ 
plea.   The  declaration  is  therefore  irregular,  in  omittiiif^ 
to  shew  whether  the  plaintiff  sues  in  person  or  by  at^'* 
torney ;  and  the  rule  must  be  made  absolute  for  settinjSr 
it  aside :  but,  inasmuch  as  the  defendant  has  unneces- 
sarily come  to  the  court,  when  the  matter  might  bav« 
been  set  right,  at   much  less  expense,  by  a  judge   mt 
chambers,   the   rule   must   be   made  absolute  without 
costs. 


The  rest  of  the  court  concurring. 

Rule  absolute,  williout  cosli 


(«)  4  Dowh  P.  C.  222. 
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Thobne  V.  Jackson. 

Nov.  17. 
IBT,  for  goods  sold  and  delivered,  with  a  count  '^  Sworn  In 

ipon  an  account  stated.     Plea,  never  indebted.         ^^^V?r®  ^^ 

*^,  ,  ...  dayofATotJcm- 

his  particulars  of  demand,  the  plaintiff  claimed  the  ber,  ]846»  be- 

>f  4/.  11«.  6rf.;  and  at  the  trial  before  the  judge  of  ^^^  E.V.W.'* 
beriff*s  court  in  London^  he  obtained  a  verdict  for  signature)  is 

I.  a  sufficient 

jurat. 

\amock,  on  a  former  day,  obtained  a  rule  calling  motion  for  a 
.  the  plaintiff  to  shew  cause  why  a  suggestion  should  suggestion  ^ 
»e  entered  on  the  roll,  to  entitle  the  defendant  to  jf,-^^j^j^ 
lie  costs,  under  the  Middlesex  court  of  requests  act.  {a)  court  of 
affidavit  upon  which  the  motion  was  founded  was  ^^J^^  *^* 

c.  33.  9.  19), 
ffendant,  in  his  affidavit,  described  himself  as  ''  of  No.  51.  Bedford  Row, 
m,  in  the  county  of  Middktex ;  "  and  alleged  that  he,  '^  before  and  at  the 
eneement  of  the  suit,  was,  and  ever  since  had  been,  and  still  was,  inhabiting 
sident  in  Bedford  Bow  aforesaid,  and  that  he,  for  and  during  aU  that  time, 
tod  still  was,  liable  to  be  summoned  to  the  court  of  requests  held  at 
foU  Street  J  HoWom  aforesaid,  and  that  the  cause  of  action,  and  every  part 
f,  arose  within  the  jurisdiction  of  the  said  court : '-  — 
Id,  that  this  affidavit  did  not  allege,  with  sufficient  distinctness,  that  the  de- 
it  resided  in  Bedford  BoWf  in  the  county  of  Middlesest  or  that  the  court  of 
its  held  at  Kingsgate  Street,  was  the  Middlesex  court  of  requests. 

83  G.  2.  c.  33.,  which  damages  for  the  plaintiff  under 

(f.  19')$  "  that,  in  case  the  value  of  40#., — unless  the 

tbn  of  debt  or  action  upon  judge  shall  in  open  court  certify 

pdt  shall  be  commenced  on  the  back  of  the  record  that 

rosecuted  in  any  of  His  the  freehold    or    title    to   the 

ty*s  courts  of  record  at  plaintiff's  land  principally  came 

imster,  and  the  defendant  in  question,  or  that  an  act  of 

lendants,  at  the  time  of  bankruptcy  principally  came  in 

«tion  brought,  shall  live  question  at  such  trial,  — then 

de  in  the  said  county  of  and  in  such  case  no  costs  shall  be 

esesp,  and  be  liable  to  be  awarded  to  the  plaintiff  in  such 

9Ded  to  the  said  county  action,  but  the  defendant  or  de- 

and  the  jury  upon  the  fendants  shall  be  entitled  to,  and 

r  such  cause  shall  find  the  recover,  double  costs  of  suit." 

U  U  3 
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as  follows :  —  "  John  Jackson^  of  No.  51.  Bedford 
HolborUf  in  the  county  of  Middlesex^  tailor,  the  abov 
named  defendant,  maketh  oath  and  saith,  that  the  abov< 
named  plaintiff  did,  on  the  trial  of  this  cause,  obtaia    ^ 
verdict  for  the  sum  of  IL  l5.,  and  no  more:  and  t|^£^ 
deponent  further  saith  that  this  deponent,  before  and  a^ 
the  commencement  of  this  suit,  was,  and  ever  since  hatfa 
been,  and  still  is,  inhabiting  and  resident  in  BedJartI 
Bxm  aforesaid^  and  that  this  deponent,  for  and  during 
all  that  time,  was,  and  still  is,  liable  to  be  summoDed  to 
the  court  of  requests  held  at  Kingsgate  Street^  Holborm^ 
aforesaid^  and  that  the  cause  of  the  above  action,  and 
every  part  thereof,  arose  within  the  jurisdiction  of  the 
said  court.'* 


B.  C.  Bobinson  shewed  cause.    The  jurat  of  the  aft* 
davit  upon  which  the  present  rule  was  obtained,  is  ip'' 
sufficient.    It  runs  thus : — *^  Sworn  in  court,  the  5th  da/ 
ofNovembeTf  1846,  before  £•  F.  Williams'* — not  shewing 
where  it  was  sworn,  nor,  otherwise  than  by  mere  recital^ 
that  it  was  sworn  before  a  judge.     [^Maukf  J.    The 
proper  form   of  jurat,  as  it  seems  to  me,  would  be^ 
^^  Sworn  in  court,  this,"  &c.,   without  stating  befcre 
whom.     In  Empey  v.  King  (a),  a  jurat  stating  the  affi^ 
davit  to  have  been   sworn    ^^  at  my  chambers,  BioBm 
Gardens,  Chancery  Lane,  this   19th  day  of  Nooetier, 
1844,"  and   signed   by  a  judge,  was  held   suffident: 
Lord  Chief  Baron  Pollock  observing,  **  that,  in  the  case 
of  a  commissioner,  the  omission  of  the  words  *  before  me^' 
may,  perhaps,  render  the  affidavit  bad ;  but  it  is  not  so 
here.     This  form  of  jurat  has  been  invariably  used,  and 
we  are  unwilling  to  disturb  the  practice  by  questioiiii^ 
its  validity."]     The  affidavit  does  not  sufficiendy  bhew 
that  the  defendant  was,  at  the  commencement  of  the 


(a)  2D.SfL.  375. 
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t^  resident  within  the  jurisdiction  of  the  local  court. 
lefe  is  no  distinct  averment  that  the  whole  of  Bedford 
OD  is  in  the  county  of  Middlesex^  or  that  the  defendant 
s  resident  in  a  part  that  is  within  that  county ;  or  that 
1  court  held  in  Kingsgate  Street^  Holbarrif  to  which 
'  defendant  is  averred  to  be  liable  to  be  summoned, 
the  court  of  requests  for  the  county  of  Middlesex; 
I  this  court  cannot  take  judicial  notice  that  it  is  so. 


1846. 

■        ^ 

Tbobhm 

Jaokson* 


OSAamockf  in  support  of  his  rule.  The  affidavit  shews 
1:1  sufficient  certainty  that  the  place  of  the  defendant's 
idence  is  in  the  county  of  Middlesex.  The  deponent 
;ii»  by  describing  himself  as  of  No.  51.  Bedford  JBow, 
lAorUf  in  the  county  of  Middlesex;  and  then  goes  on 
itMtej  that,  before  and  at  the  commencement  of  the 
^  be  was,  and  ever  since  had  been,  and  still  was, 
ident  *^  in  Bedford  Bow  (tforesaid^^  which  refers  to 
I  incorporates  the  previous  allegation  that  Bedford 
BD  is  in  the  county  of  Middlesex.  [^Maule  J.  Does 
statement  amount  to  an  allegation  that  the  whole  of 
'f/brd  Bxm>  is  in  the  county  of  Middlesex  ?  Besides, 
ft  not  very  clear  that  the  word  *^  aforesaid  "  has  refer- 
le  to  Holboruj  rather  than  to  Middlesex  ;  and,  if  to  the 
ner,  it  is  matter  of  notoriety  that  Holhom  is  not 
i^lly  situate  within  the  county  of  Middlesex^]  The 
ivt  in  question  being  held  in  Kingsgate  Street  under 
authority  of  an  act  of  parliament,  the  court  will 
^  judicial  notice  of  its  locality.  If  it  was  not  held  in 
^  county,  Jthe  plaintiff  might  have  shewn  that  fact,  (a) 
^iUr,  C.  J.  The  defendant  must  make  out  a  case  to 
^tle  him  to  enter  a  suggestion,  as  prayed ;  otherwise 
•i^e  is  nothing  for  the  plaintiff  to  answer.] 


Ipi)  See   Bi9hop  v.  Marshy      Thorn  v.  Chinnock,  I  M.  6^  Q. 
Ar.  C.  12.,   8  Scott,  128. ;      2l6.,  1  Scott,  N.  R.  188, 

u  u  4 
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Wilde,  C.  J.  It  appears  to  me  that  the  defendant 
this  case  has  failed  to  bring  himself  within  the 
of  the  act  of  parliament.     At  all  events,  the  affidaw; 
upon  which  the  motion  is  founded  should  shew,  wiib  « 
reasonable  degree  of  certainty,  that  the  applicant  is  ^ 
person  entitled  to  the  relief  he  seeks.     Now,  it  is  per- 
fectly consistent  with  what  is  sworn  here,  that,  thoi^h 
the  defendant  was   resident  in  Bedford  Bam  in  tbe 
county  of  Middlesex^  at  the  time  the  aiBdavit  was  nud^ 
he  might  have  resided,  at  the  time  the  action  was  com- 
menced, in  another  part  of  Bedford  BaoD^  which  may 
be  in  the  city  of  London.     He  has,  therefore,  failed  to 
shew  with  due  certainty  that  he  was  resident  in  tbe 
county  of  Middlesex  at  the  time  of  suit 

He  has  also,  I  think,  failed  to  shew  that  he  was  re-- 
sident  within  the  jurisdiction  of  the  court  of  requests 
for  the  county  of  Middlesex :  for,  we  cannot  take  judicial 
notice  that  the  court  in  Kingsgate  Street  is  the  court  of 
requests  for  that  county. 

I  therefore  think  the  rule  must  be  discharged. 


CoLTMAN,  J.     In  Bex  v.  Burridge  (a),  which  was  an 
indictment  for  aiding  and  assisting  a  felon  to  escape,  tbe 
court  said  :  **  It  is  not  laid  that  this  fact,  of  aiding  and 
assisting,  was  done  with  force,  nor  that  Bunidge  was 
present  at  the  escape ;  and  therefore  the  aid  and  assist- 
ance might  be  afforded  in  a  different  county;  and  ve 
cannot  take  notice  that  the  whole  township  or  Till  of 
Ivelchester  is  in  the  county  of  Somerset.^*     Neither  cio 
we  take  notice  judicially  that  Bedford  Box  is  id  ik 
county  of  Middlesex. 

The  other  point  I  also  think  is  equally  fatal. 


(a)  3  P.  Wmt.  439.  ^^ 


i"»«- 
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M[At7LE,  J.  I  am  of  the  same  opinion. '  We  must  not 
inference  and  implication  supply  facts  which  ought 
distinctly  and  positively  alleged  in  aifidavits. 


V»  Williams,  J.,  concurred. 


tf)  The  tuthority  to  enter  a 
^ettioD  under  this  act,  it 
ij  Btill  exists^  notwithstand- 
jurisdiction  of  the  court 


Rule  dischargefl.  (a) 


is  transferred  to  the  new  county 
courts  established  under  the 
9  &  10  Vict.  c.  95.  VerPlatt,  B,, 
in  Ttnu  v.  SmUh,  M.  T.  1847. 


1846. 

Thorns 

r. 
Jaoksok. 


Giles  and  Another  v.  Tooth. 
Same  v.  Ten  other  Persons,  severally. 

'IrlE  plaintiffs  having  brought  eleven  actions,  against 
as  many   different  individuals,  charging  them   as 
nbers  of  the  provisional  committee  of  a  projected 
Way  company, 

Uranvacellf  on  a  former  day  in  this  term,  on  behalf  of 
'  several  defendants,  obtained  a  rule  calling  upon  the 
ontiffs  to  shew  cause  why  the  proceedings  in  each  of 
t  actions  should  not  be  stayed,  until  the  court  should 
l^erwise  order,  except  in  such  one  of  the  actions  as  the 
untifis  should  elect  to  proceed  with.  The  motion  was 
landed  upon  an  affidavit  which  stated,  that  the  actions 
Ve  brought  to  recover  1560/.  alleged  to  be  due  to  the 
^ntifis  for  certain  services  performed  by  them  in  con- 
i^Uon  with  a  proposed  railway,  to  be  called  *^  Tfte 
^'Ufrie^e^nd'Rye-'Harbom'  Railicay  ;  "  that  the  several 
^tft  in  the  eleven  actions  bore  date  respectively  the  8th 
tiioir,  1846,  the  debt  indorsed  on  each  writ  being 


Nov.  14. 

The  plaintiffs 
having 
brought 
eleven  actions, 
against  as 
many  direct- 
ors of  a  rail- 
way company, 
for  the  reco- 
very of  the 
same  demand 
—  the  court 
refused  to 
stay  proceed- 
ings in  all  the 
actions  but 
one. 

Vide  pMt, 
677,  699. 


\ 
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1650/.;  that  declarations  were  delivered  in  all  the  ac- 
tions on  the  20th  of  Juney  the  declarations  and  particu- 
lars of  demand  being  the  same  in  each  action,  except  in 
the  names  of  the  defendants,  and  being  in  a  lithographed 
form,  in  which  the  plaintiffs'  names  were  printed|  — 
whence  the  deponent  inferred  that  a  number  of  other 
actions  had  been  brought  by  the  plaintiffs  against 
several  other  parties  in  respect  of  the  same  cause  of 
action  ;  thai  the  debt  sought  to  be  recovered  in  the$e  a^ 
tions  was  one  debt  onb/y  and  ihat^  if  it,  or  any  part  ifit^ 
was  due  from  the  defendants^  it  was  due  from  themj(Mf% 
and  not  severally  from  each  of  them,  and  that,  if  the 
plaintiffs  should  obtain  judgment  against  any  one  of  the 
defendants,  they  would  have  no  legal  right  to  proceed 
further  against  any  other;  that  it  was  impossible  for  (Og 
of  the  defendants  to  plead  in  abatement  the  non^nitr 
of  co-^onlractorSi  owing  to  the  great  number  qfpersm 
whose  names  appeared  as  being  connected  with  the  prcposd 
railway ;  and  that  no  proceedings  beyond  the  dedaii* 
tion,  particulars  of  demand,  and  orders  for  time  to 
plead,  had  taken  place  in  any  of  the  actions. 


Channelly  Serjt.,  and  Piggottj  shewed  cause.  TUs  k 
not  the  ordinary  application  to  consolidate  the  attioos 
but  simply  an  application  to  stay  the  prooeedii^  ii 
several  actions  rightfully  brought  against  several  pai^ 
sons  individually  liable  for  the  same  debt,  leaving  tki 
plaintiffs  to  proceed  in  one  only.  The  rule  prmjedii 
one  which  the  court  has  no  power  to  make:  and,  cfcaf 
it  had  such  power,  it  would  not  be  a  fit  case  for  its  tah 
cise.  The  defendants  do  not  propose  to  be  bound  by  the 
result  of  the  case  to  be  proceeded  with :  and,  even  if 
they  did,  the  court  has  no  power  to  compel  theplaiotifi 
to  become  parties  to  such  a  bargain.  It  is  not  pn>* 
bahle  that  the  whole  of  the  defendants  became  connected 
with  the  company  at  the  same  time;  and  therefbre  al 


i 
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lonot  be  liable  to  precisely  the  same  extent,  each  being        1846. 

!qx>nsible  only  for  contracts  entered  into  by  the  com*        

lojr  suice  he  joined  it.  In  Doyle  v.  Anderson  (a),  it  ^^^ 
IS  held,  that,  where  a  plaintiff  brings  several  actions  Tooth. 
on  the  same  policy  of  assurance,  against  several 
lerwriters,  the  court  will  not,  without  the  consent  of 
I  plaintiff,  make  a  consolidation  rule,  upon  the  terms 
both  plaintiff  and  defendant  being  bound  in  all  the 
tons  by  the  event  of  one.  This  is  not  like  the  case 
Thorpe  V.  Lethbridge  (b\  where,  five  separate  actions 
riog  been  brought  against  five  different  individuals 
Ml  five  several  guarantees  given  to  secure  distinct 
rtioDs  of  the  same  debt,  and  a  judge  at  chambers 
^iog  made  an  order  for  consolidating  them,  this  court 
hsed  to  rescind  the  order ;  though,  if  it  were  neces- 
rjf  for  the  purpose  of  this  argument,  good  reasons 
igbt  be  urged  against  the  soundness  of  that  decision. 
Vilde^  C.  J.  I  have  known  rules  of  this  sort  repeatedly 
luted  in  the  case  of  actions  upon  bail-bonds.]  In 
arilett  y.  Bartlett  (c),  the  assignee  of  a  replevin-bond 
iving  brought  actions  severally  against  the  principal 
nd  his  two  sureties,  the  court  made  a  rule  that  the  pro- 
tedings  in  all  the  actions  should  be  stayed,  upon  pay- 
KDt  of  the  rent  due,  and  costs ;  and  that,  upon  such 
laymeDt  not  being  made,  the  first  action  should  be  pro- 
Deeded  with,  the  defendants  in  the  other  two  actions 
igiteiog  to  be  bound  by  the  event  of  the  first.  In 
AcieU  V.  Layton  {d)^  the  court  refused  (before  trial)  to 
itaj  proceedings  in  an  action  against  a  sheriff's  officer 
fk  a  penalty  on  the  statute  82  6. 2.  c.  28.  5. 12.,  though 
^limilar  action  had  been  commenced  against  the  sheriff 
fcr  the  same  offence.     But,  after  verdicts  in  both  actions^ 


(a)  I  Ad.  Si  E.  635.  (c)  ^M.SfG.  269.,  4  ScoU, 

ib)  4  M.S^G.  ST.,  4.  ScoU,      N.  R.  77f). 
C  ia^  722,  (rf)  2  T.  H.  512. 
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they  stayed  the  proceedings  in  both,  on  payment  of  one 
penalty,  and  the  costs  of  one  action :  Pech€Uv»Mariin.((i) 
According  to  the  case  of  King  ▼•  Hoare  (b\  if  this  were 
a  demand  for  which  the  defendants  were  jointly  liable, 
a  judgment,  withotU  satisfizction^  recovered  against  one 
would  be  a  bar  to  the  actions  against  the  others;  or» 
possibly,  the  defendants  might  have  a  remedy  by  mStm^ 
querela^  to  prevent  the  plaintiffs  from  obtaining  satis* 
faction  more  than  once :  Bac.  Abr.  Audita  Querela  (P.).. 
The  case  of  Came  v.  L^h  (c)  will  probably  be  relied 
for  the  defendants.     There,  the  plaintiff  having  broagh 
two  actions  against  two  joint-contractors,  for  the 
debt,  the  court  set  aside  the  proceedings,  tmthoid  coiItm 
in  one  action,  the  debt  and  costs  in  the  other  havinj 
been  paid.    That  would  be  an  authority  in  point,  i 
had  been  the  case  of  a  joint  contract;  bat  it  has  no 
plication  to  a  case  of  several  liability.     AbboU^  C  J» 
there  says :  *^  This  is  not  at  all  analogous  to  the  case  o 
several  actions  brought  against  the  different  parties  to  ^ 
bill  of  exchange ;  for,  there,  the  parties  are  all  severally 
liable ;  here,  the  partners  in  the  company  are  only  jointl 
liable,  and,  if  sued  separately,  might  plead  in  abatement' 
IJVildef  Q.J.     The  defendants'  affidavit,  which 
that  it  was  impossible  for  any  of  the  defendants  to  plac3l 
in  abatement  the  non-joinder  of  co-contractors,  owia 
to  their   number,  shews  that  the  plaintiffs  could 
have  sued  them  jointly.]     Precisely  so.     Andervm 
Tffwgood{d)f  which  may  also  be  relied  on  for  the 
fendants,  was  the  case  of  a  joint  and  several  bond  upon 
which  three  actions  had  been  brought;  and  there 
no  opportunity  to  plead  in  abatement. 


(a)  ^T.R.  712.                          (c)  6  B.  Sg  C.  124,  91^  i 

f 

(6)  13  3f.  4  r.49i.    And     R.  126. 

r. 

see  Henry  v.  OMney,  4i  D.  S^         (d)  1  Q.  B.  2i5.              i 
L.6.                                                                                   J 
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Bramwellf  in  support  of  the  rule.     There  are  many 
in  which  the  court  has,  in  the  exercise  of  its  equit- 
lUe  jurisdiction,  interposed  summarily  to  relieve  a  de- 
iaidant  from   the  expense  and  inconvenience  of  cir- 
oicoosly  availing  himself  of  a  defence  to  which  he  is 
f  law  entitled.     Thus,  in  Humpftreys  v.  Knight  (a),  a 
inkrupt,  who  had  obtained  his  certificate  after  issue 
hck^i  and  before  judgment,  but  had  omitted  to  plead  it 
tiM    darrein  continuance^  having  been  rendered  in  dis- 
i&r£e  of  bis  bail  after  judgment,  was  discharged  on 
odon :  and  in  Sadler  v.  Cleaver  (6),  it  was  held,  that, 
id^r  the  statute  6  G.  4.  c.  16.  5. 120.,  which  authorizes 
le    discharge  of  a  certificated  bankrupt  taken  in  exe- 
itiou  for  a  debt  provable  under  his  commission,  the 
Mirt  has,  incidentally,  the  power  of  staying,  before  judg- 
lent,  proceedings  against  such  bankrupt  for  such  debt. 
B    .Hoerett  v.  Youells  (c),  where  the  jury  had,  by  con- 
BQt,  been  discharged  from  giving  a  verdict,  and  the 
'lAitatifl^  instead  of  proceeding  in  that  action— which 
^    night  have  done,  notwithstanding  the  discharge  of 
be  Jury  —  brought  a  new  action,  for  a  cause  admitted 
^   be  the  same,  the  court  stayed  the  proceedings,  but 
^^sed  to  allow  the  defendant  his  costs  of  the  latter 
"^t«     IfVildcy  C.  J.     There  the  proceeding  was  ogainst 
P^>cl  faith.]    So,  in  Miles  v.  T/te  Inhabitants  of  Bristol  (d), 

l^laintifi'  having  brought  an  action  in  the  court  of 
^Og's  Bench  against  the  hundred,  pursuant  to  the 
8c  8G.  4.  c  SI.  (which  requires  such  actions  to  be 
''^^tjght  within  three  months),  afterwards  commenced 
^^>%her  action  in  the  Exchequer  for  the  same  cause  — 
^'^  court  of  King's  Bench,  on  motion,  compelled  him 
^  Kmake  his  election  in  which  suit  he  would  proceed. 


1846. 

GiLBS 

Tooth. 


.  (ca)  6  Bingh.  572.,  4  3f .  <J^  (c)  3  B.  Sf  Ad.  S49.,  1  JV. 

^»  »75.  Si  M.  530. 

^  C^)  7  Bingh.  769.,  5  M.  Sc  (d)  3  B.  S^  Ad.  g45. 

^-  706. 
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iMaulej  J.     Do  you  contend  that  the  court  will  intCN 
fere  where  the  defendant  may  have  relief  on  the  recordy 
or  in  some  other  way  ?]    It  clearly  is  no  answer  to  sty 
that  the  defendants  might  be  relieved  by  the  obscure^ 
and   almost  obsolete,   process  of  an    audita   juerdi. 
Wherever  the  legal  relief  is  difficult  of  access,  or  fexi- 
tiously  expensive,  the  courts  appear  to  have  interfered 
equitably.     IMauIe^  J.     You  should  add,  *' and  where 
the  defendant  has  an  equitable  case."]     In  JefferUs  f. 
Sheppard  (a),  in  an  action  against  the  sheriff  to  recover 
money  levied  under  a  fL/a.^  without  any  previoos  de 
mand,  the  court  of  King's  Bench  stayed  the  prooeediogi 
upon  payment  of  the   sum   levied,  vnthcut  costu   In 
Pechell  V.  Layton  and  PecheU  v.  Martin^  the  court  eri- 
dently  pi'oceeded  upon   the  ground   that  one  of  the 
actions  was  improperly  brought.     Here,  it  is  sworn, 
and  not  denied,  that  the  defendants,  if  liable  at  all,  tre 
\\fi\AQ  jointly  ;  but  they  are  deprived  of  the  opportanity 
of  pleading   in  abatement  the  non-joinder  of  co-con* 
tractors,  by  the  difficulty  in  complying  with  the  S  &  4 
W.  4.  c.  42.  5.  8.  {b)     There  is  no  analogy  between  this 
case  and  the  case  of  several  actions  upon  a  policy  of 
assurance.     Compelling  a  plaintiff  to  deliver  particokn 
of  his  demand,  is  another  instance  of  an  equitable  inter- 
ference, on  the  part  of  the  court,  with  the  common  bw 
rights  of  a  plaintiff.     So,  the  staying  proceedings  notil 
security  is  given  for  costs,  in  the  case  of  a  plaintiff 
residing  abroad  —  which  can  only  be  justified  on  the 


(a)  SB.  Si  A.  6Q6. 

(6)  Which  enacts  *<  that  no 
plea  in  abatement  for  the  non- 
joinder of  any  person  as  a  co- 
defendant,  shall  be  allowed  in 
any  court  of  common  law^  un- 
less it  shall  be  stated  in  such 
plea  that  such  person  is  resident 
within  the  jurisdiction  of  the 
court,  and  unless  the  place  of 


residence  of  such  persoo  M 
be  stated,  with  oonTenieDt  C9- 
tainty,  in  an  affidavit  jMfH 
inch  plea." 

See  Taylor  v.  Hwrit,  4jBL 
<^  A.  93. ;  Newtcm  v.  fe^ 
\  Y.  ^  J.  ft57.;  Ltmk^. 
Smythcy  15  M.  S^  W.  4SS.; 
S  D.  Si  L.  712.;  Nerm^' 
Stewart,  4  D.  4- 1^  89.  • 
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nd  of  the  inequity  of  allowing  a  party  to  proceed        1846. 
Mt  placing  himself,  in  respect  of  costs,  on  the  same  ■ 

Dg  as  his  opponent.     At  all  events,  some  arrange-        Gilw 
;  might  be  suggested,  to  relieve  the  defendants  from       Toorm 
■nnecessary  accumulation  of  costs :  for  instance, 
f  bde  of  the.  eleven  defendants  might  be  included  in 
suction,  the  piaintifis  only  taking  a  verdict  against  so 
^  of  them  as  he  may  shew  to  be  liable.    iMaulej  J. 
defendants  must,  in  that  case,  agree  that  each  shall 
able  for  as  much  as  any  one  of  them  may  be  liable 
That  would  hardly  be  reasonable.     iMaule^  J. 
r  affidavit  admits,  that,  if  any  debt  is  due  to  the 
itiffi  at  all,  it  is  due  from  all  the  defendants  jointly. 
md^  Serjt.,  objected  that  trying  eleven  actions  in 
nould  be  imposing  a  considerable  practical  difficulty 
1  the  plainti£&.     Matde^  J.   And  probably  without 
iog  any  substantial  difference  in  the  expense.] 

■ 

I^ILDE,  C.  J.  This  rule  calls  upon  the  plaintiffs  to 
r  cause  why  the  proceedings  in  each  of  these  eleven 
IQ8  should  not  be  stayed  until  the  court  should 
trwise  order,  except  in  such  one  of  the  said  actions 
be  piaintifis  should  elect  to  proceed  with.  The 
ind  of  the  motion  is,  that  the  defendants  will,  by 
HflDg  the  actions  to  go  on,  be  placed  in  a  situation  of 
iliar  hardship,  from  which  they  can  only  he  relieved 

drcuitous  and  expensive  manner.  The  mere  cir- 
stance  of  the  defendants  being  placed  in  a  situation 
Uurdfihip,  is  no  ground  for  depriving  the  piaintifis  of 

Tights  which  ordinarily  belong  to  suitors,  unless  the 
^X  can  see  that  they  have  been  guilty  of  improper  or 
ressive  conduct,  or  that  some  equivalent  can  be  given 
be  piaintifis  for  the  measure  of  relief  afforded  to  the 
Uidants.  Let  us  see,  in  the  first  place,  how  the  de- 
lants  make  out  that  they  are  entitled  to  the  circuitous 
ef  suggested.    It  is  said  that  they  are  unable  to  plead 
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1 846.  in  abatement  the  non-joinder  of  co-contractorS|  owing  to 
the  great  number  of  persons  whose  names  appeared  ai 
being  connected  with  the  proposed  railway ;  the  statute 

Tooth.        S  &  4  fF.  4.  c.  42.  s.  8.,  requiring  an  affidavit  verifyiogthe 
statement  in  the  plea,  that  such  co-contractors  are  re- 
sident within  the  jurisdiction  of  the  court,  and  also  giting 
the  places  of  residence  of  such  co-contractors.  But  that 
very  circumstance  shews  that  the  plaintifis  could  not 
safely   have  sued   any  given  number  of  the  directors 
jointly.     It  is  perfectly  competent  to  the  plaintiSt  to 
proceed  against  any  one  of  the  parties  separately,  unlesi 
the  defendant,  so  sued,  can  give  them  the  benefit  of  a 
better  writ  against  the  whole  of  the  joint-contractoni 
And,  if  any  difficulty  presents  itself,  it  is  one  that  is  o^ 
casioned  solely  by  the  fact  of  the  defendants'  having 
entered  into  so  inconvenient  a  partnership*    The  1^ 
lature  having  thought  that  pleas  in  abatement  of  thii 
sort  were  attended  with  consequences  that  sometimei 
operated  injustice  to  plaintiffii,  and  having  incumbered 
it  with  some  formalities  and  safeguards  that  were  deemed 
necessary  to  counteract  those  unjust  consequeoces,  why 
are  we  to  give  to  these  defendants  the  same  sort  of  relief 
that  they  would  have  had  by  a  plea  in  abatement?  I 
can  discover  no  reason  whatever  for  it.    I  think  the  de* 
fendants  have  failed  to  shew  that  they  are  entitled  m 
relief  by  any  circuitous  mode.     Have  they,  then,  sbevi 
anything  amounting  to  misconduct  on  the  partoftbr 
plaintiffs,  to  call  for  the  equitable  interference  of  tki 
court  to  deprive  the  plaintiffs   of  their   acknowledged 
legal  right?     The  plaintiffs  had  no  other  mode  of  en* 
forcing  their  remedy.     There  has  been  no  abase  cffk 
process  of  the  court,  no  oppressive  conduct  on  the  part 
of  the  plaintiffs.     What  ground,  then,  is  there  to  iodoce 
the  court  to  interfere?     I  do  not  feel  that  we  can  pro* 
nounce  any  rule  that  would  not  operate  injuriously  op* 
the  plaintifis,  or  give  rise  to  difficulties  in  the  way  «f 


10  VICTORIA. 

leir  prosecuting  the  suit.  If  there  be  any  great  in- 
mvenience  or  hardship  in  the  present  state  of  the  law, 
ssort  must  be  had  to  the  legislature  to  provide  new 
eniedies  to  meet  new  combinations  of  circumstances. 
lowever  desirous  we  may  be  to  help  the  defendants, 
Uiink  we  have  no  alternative,  but  must  discharge  this 

CoLTMAN,  J.  It  appears  to  me  also  that  the  grounds 
pon  which  this  application  is  rested,  fail.  The  defend- 
nts  insist  that  they  are  entitled  to  relief,  though  in  a  cir- 
luitous  and  inconvenient  manner  {a) ;  and,  further,  that 
he  bringing  of  several  actions  in  respect  of  the  same 
iUmaiid  is  oppressive  and  vexatious.  In  the  cases  cited, 
in  which  the  court  has  interfered  summarily  to  give  the 
Mine  measure  of  relief  that  the  parties  might  have  ob- 
tained indirectly,  it  clearly  appeared  that  there  weredif- 
fcnllies  in  the  way  of  the  defendants'  obtaining  their 
1^  rights.  None,  however,  are  shewn  here.  And  it 
Cinnot  be  said  that  the  plaintiffs  have  acted  vexatiously 
w  oppressively  in  bringing  separate  actions,  inasmuch 
vthe  case  against  each  defendant  will,  in  all  probability, 
I*  very  dissimilar.  It  would  operate  very  hardly  upon 
^  plaintiffs,  to  compel  them  either  to  join  all  the  de- 
^wants  in  one  action,  or  to  elect  against  which  to  pro- 
(^  I  think  they  had  reasonable  grounds  for  acting  as 
^y  have  done. 

The  defendants  have  no  right  to  complain  of  hard- 
'"^p;  they  will  sustain  no  inconvenience,  unless  it  shall 
^  out  that  they  are  resisting  a  legal  demand,  (b) 

Maulc,  J.  I  also  am  of  opinion  that  this  rule  must 
^  discharged.     The  plaintiffs  are  asserting  a  clnim  in 

(i)  Fuie  post,  684.  n. 

0)  Perhaps  the  court  would 
^  have  discharged  the  rule 
^^^  oa  the  ground  that,  if 
^was  a  l^d  defence,  the 
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defendants  would  succeed  in  all 
the  actions,  and  would  not  be 
legally  damnified ;  as  that 
answer  might  be  given  to  every 
application  to  consolidate. 
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respect  of  which  they  say  eleven  persons  are  indivuluallf 
liable  to  them.  They  might,  however,  find  a  diflScultj  in 
proving  that  all  the  eleven,  and  that  the  eleven  only,  are 
liable;  and  therefore,  as  they  could  not  safely  join  tbeia 
in  one  action,  they  are  fully  warranted  in  suing  theon 
separately.  The  defendants  are  unable,  from  the  pe- 
culiar nature  of  the  transaction  they  have  been  oi- 
gaged  in,  to  plead  in  abatement.  The  justice  of  the 
case  is,  that  the  plaintiffs  should  proceed  against  each 
and  every  of  the  defendants,  and  take  from  each  his 
proportion  of  the  damages  they  may  recover.  Tb« 
defendants  ask  the  court  to  interfere  summarily,  and 
stay  the  plaintiffs'  proceedings  unconditionally.  Tb€ 
result  of  the  abortive  attempts  to  come  to  some  ar- 
rangement, which  have  been  made  in  the  coarse  9I 
the  argument,  only  shews  how  much  better  it  is  t^ 
leave  the  matter  to  be  settled  by  known  legal  means 
The  cases  that  have  been  supposed  to  favour  the  ap 
plication  are  very  remote  from  the  real  point,  whid 
is,  whether  it  is  just  and  right  that  the  court  sboold 
interpose  under  circumstances  such  as  the  present 
The  plaintiffs  had  a  legal  right  to  do  as  they  hare 
done,  and  they  could  not  have  adopted  any  other  course 
for  the  legal  and  proper  enforcement  of  their  denaai 
We  could  not  grant  the  defendants  what  they  ask,  with- 
out depriving  the  plaintiffs  of  a  right  given  to  them  bf 
law. 


V.  Williams,  J.,  concurred. 

Wilde,  C.  J.     The  plaintiffs  must  have  the  costs  of 
this  motion.     The  defendants  are  not  to  be  blamed  ibr 
making  it,  but  there  can  be  no  reason  why  they  sboukf 
not  pay  costs. 

Rule  discharged  with  costs.  (') 


(fi)  See  the  next  case. 
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Nov.  25. 
r^HlS  was  an  action  brought  by  an  allottee,  against  Two  separate 
a   provisional  director,  of  a   projected   company,  f^^"^      *^^ 
Hed    "  The    Direct-Birminorham-Oxford^Reading-and  against  two 
'^hion-Railway   Company t*^   to  recover   the  sum  of  joint-eon- 
'i  15*.,  the  amount  of  a  deposit  paid  by  the  plaintiiF  j^p^^t  of  the 
Uiirty  shares  in  the  company,  with  interest  thereon, —  same  demand, 
»  project  havinxr  been  abandoned.  *"^  ^^^  ^^^^ 

-^ae  writ  of  summons  was  sued  out  on  the  4th  of  one  action 
^  last,  and  a  declaration  delivered  on  the  20th.    The  having  been 
'Q&dant  on  the  1st  of  August  pleaded  non  assumpsit;  ^^  chanibers 
i  on  the  10th  the  issue  was  made  up  and  delivered,   made  an 

I  notice  of  trial  given  for  the  sittins:s  in  the  present    ,   ®'  staying 

^  °  '^  the  proceed- 

^^^  ings  in  the 

^n  the  4th  instant,  an  order  was  made  by  Cress^  o^er  action, 

t  J.,  at  the  instance  of  the  defendant,  staying  all  ^^f^. j^u^ 

Lfaer  proceedings  in  the  cause,  ^^  the  debt  having  been  court  refused 

4  by  a  joint-contractor."  ^  ''^^J^d  ^' 

.  vary  the 

Ene  affidavit  upon  which  this  order  was  made,  stated,  order. 

t  ^  the  plaintiff  had  commenced  as  well  this  action  as 
ertain  other  action  against  one  Spottiswoodef  for  the 
le  identical  cause  of  action ;  that  the  defendant  did,  on 
Slst  of  October  last,  pay  to  a  cleilc  of  Mr.  Ektertou^ 
o  is  as  well  the  attorney  for  the  plaintiff  in  this  ac- 
t  as  in  the  said  action  against  Spoitiswoode,  the  sum  of 
•  ISs.  9fif.,  being  the  before-mentioned  sum  of  782. 155., 
h  the  interest  thereon,  and  the  costs  of  the  action 
^nst  Spottisnooodcy  pursuant  to  an  order  to  stay  proceed- 
ed 10  the  said  action,  dated  the  28th  of  October j  1846.'' 

^ewtony  in  person,  on  a  former  day  in  this  term,  ob- 
^1^  a  rule  calling  upon  the  defendant  to  shew  cause 
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why  the  order  of  Cres^meU^  J.,  should  not  be  rescinJecJ 
or  why  the  same  should  not  be  varied  in  such  manner 
as  the  court  might  direct. 

Peacock  shewed  cause,  upon  an  affidavit  alleging  ibat 
this  action  was  brought  against  the  defendant,  as  one  of 
the  provisional  directors  of  a  railway  company,  called 
"  The  Direct^Dirmingham'Oxford'Reading'and''Brigk^ 
ton-Railvoay  Company ^^  for  the  recovery  by  the  plaintiff 
from  the  defendant  of  the  sum  of  78/.  15f.,  being  the 
deposit  upon  thirty  shares  in  the  said  railway  companyy 
allotted  to  the  plaintiff,  together  with  interest  thereoo  I 
and  that  the  plainti£f  had  also  commenced  another  ac^ 
tion  against  one  Andrew  Spoitiswoode^  as  a  provisional 
director  of  the  said  railway  company,  for  the  purpose 
of  recovering  the  same  identical  sum  and  interest  frooci 
Spottiswoodcj  and  for  the  payment  of  which  said  sum 
and  interest  Spottiswoode  and  the  defendant  in  this  action 
were^  if  at  all^  vtiiy  jointly  Halle.     The  order  was  per- 
fectly warranted  by  the  circumstances.     The  defendant 
was   liable,    if  at   all,   only  jointly   with   Spottiswoode, 
against  whom  another  action  has  been  brought,  am/ 
who  has  paid  the  debt  and  the  costs  of  that  action.    If 
a  party  has  chosen  to  bring  two  actions,  where  by  lav 
he  was  only  entitled  to  bring  one,  he  cannot  compbio 
if  he  obtains  costs  in  one  only.     Came  v.  Legh  (a)  is 
precisely  in  point.     There,  the  plaintiffs  having  brought 
two  actions  against  two  joint- contractors,  for  the  sum 
debt,  the  court  set  aside  the  proceedings,  without  codh 
in  one  action,  the  debt  and  costs  in  the  other  having 
been  paid  ;  observing  —  "  This  being  a  joint  debt,  the 
plaintiffs  were  at  liberty  to  sue  all  the  debtors  together, 
or  any  one  separately,  leaving  him  to  plead  in  abaU 
ment ;   but  they  had  no  right  to  sue  ail  the  psrik 


(fl)  6  B.^C.  124.,  9  D.S^IL  n6. 
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parately  for  the  same  demand."  This  is  not  like  the 
se  of  an  application  to  stay  the  proceedings  in  one  of 
ireral  actions,  where  the  debt  has  not  been  paid  {a) : 
T  is  it  like  the  case  of  two  concurrent  actions  against 
5  drawer  and  the  acceptor  of  a  bill  of  exchange,  where 
^  two  claims  are  in  respect  of  two  different  and  dis- 
ct  contracts,  (b)  But  this  is  the  case  of  a  plurality  of 
ions  for  the  recovery  of  a  joint  debt,  where  both  the 
itractors  might  have  been  sued  in  one  action,  and 
ere  one  of  them  has  paid  the  debt  and  costs.  In 
cJkell  V.  Lat/ton  (c)  the  court  refused  (before  trial)  to 
y  the  proceedings  in  an  action  against  a  sheriff's 
iccr  for  a  penalty  on  the  statute  32  G.  2.  c.  28.  s.  12., 
^ogh  a  similar  action  had  been  commenced  against 
^  sheriff  for  the  same  offence :  but,  after  the  plaintiff 
i   obtained  verdicts  in  both  actions,  the  proceedings 

l>oth  were  stayed,  on  payment  of  one  penalty,  and 
i  costs  of  one  action :  PeshaU  v.  Martin,  {d)  On  that 
sasion,  Lord  Kenyon  said :  *^  The  words  of  the  act 
i  to  be  taken  reddendo  singula  singulis.  So,  by  ana- 
y,  in  the  game  laws,  where  several  persons  offend 

going  out  and  killing  a  hare,  it  has  been  determined 
It  only  one  penalty  can  be  recovered ;  though  the 
^ntiff  has  his  election  to  sue  either.'*  {^MauUy  J.  That 
ft  not  a  case  in  which  the  plaintiff  could  have  sued  the 
^riff  and  the  officer  jointly.]  That  makes  it  a  still 
J>nger  authority  for  the  defendant  here.  [  fVilde^  C.  J. 
hink  I  have  known  instances  of  applications  success- 
ly  made  to  stay  the  proceedings  in  three  actions 
on  a  bail-bond,  —  against  the  principal  and  the  two 
i^ties,  —  on  payment  of  the  debt  and  costs  in  one.] 
lat  course  was  pursued,  in  the  case  of  a  replevin- 


C«)  As  in  Giks  v.  Tooth, 

f*  ^  665. 

I*)  Per  Abbott,   C.   J.,   in 
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lroiatuy.{0)i  inMUesv.  ine inAaOttaiitu 
a  plaintiff  having  brought  an  action  in  i 
King's  Bench  against  the  hundred,  pun 
7  &  8  G.  4.  c.  31.  (which  requires  such  i 
brou^t  within  three  months),  afterwards 
another  action  in  the  Exchequer  for  the 
and  the  court  of  King's  Bench,  on  motioi 
him  to  make  his  election  in  which  suit  be  w< 
Lord  Tenterden  there  says :  "  This  cour 
terfeVe  absolutely  to  prevent  the  plaintiff*: 
in  an  action  which  was  properly  brougfc 
have  we  any  control  over  the  action  in  tbi 
But  we  have  authority  to  say,  in  the  actio 
in  our  courE,  that  he  shall  not  proceed  fui 
unless  he  abandon  the  one  in  the  Exchequi 
tbererore,  make  his  election."  There  v 
hardship  on  the  plaintiff,  for,  if  he  were  t 
the  defisndant  were  to  avail  himself  of  the 
is  now  open  to  him,  by  a  plea  puis  darrm 
not  only  would  the  plaintiff  obtiun  no  c 
would  have  to  pay  the  defendant  costs  froE 
pleading  such  plea :  lAfttl^on  v.  Cross,  {e) 
The  debt  having  been  paid,  the  plaintiff 
entitled  to  costs.  Maule,  J.  It  is  quite  evi 
proceedings  ought  to  be  stayed  upon  som 
only   question  is  as   to   the   costa   alread 
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Those  costs  have  been  improperly  incurred.  The  de-* 
feodant  is  clearly  entitled  to  the  equitable  interference 
of  the  court,  to  prevent  his  being  harassed  and  put  to 
expense  that  can  have  no  beneficial  result  even  to  the 
pbiotiff. 


1846. 

N&WTON 

Blunt. 


NeaioHy  in  support  of  his  rule.     The  order  in  ques- 
tion is  quite  unprecedented,  and  operates  gross  injustice. 
The  same  thing  was  attempted,  but  without  success,  in 
ffifef  v.  Tot^h.  (a)    [  Wilde,  C.  J.    That  was  a  totally  dif- 
ferent case :  there,  the  defendants  could  not  with  safety 
kvebeen  sued  jointly,  inasmuch  as  the  liability  of  each 
night  have  been  different  in  degree.  (&)]     There  have 
been  numerous  applications,  in  cases  of  this  description, 
far  rales  in  the  nature  of  consolidation  rules ;  but  the 
eoorts  have  invariably  refused  to  entertain  them,  unless 
the  defendants  would  all  consent  to  abide  the  result  of 
fli  action  against  one.     Even  the  recovery  of  a  judg- 
wad  against  one  of  these  parties  would  be  no  answer 
to  the  action  against  the  other,  without  satisfaction. 
[Wilde^  C.  J.    The  case  of  Kitig  v.  Hoare  decides  that 
it  would.]     That  is,  where  the  demand  is  a  joint  one ; 
lot  where  it  is  joint  and  several,  as  here.     If  this  had 
been  the  case  of  a  joint  contract  only,  the  defendant 
htA  a  perfect  remedy  by  plea  in  abatement.     That  this 
ii  a  case  of  joint  and  several  liability,  is  quite  clear, 
met  the  case  of  Walstab  v.  Spottiswoode  (c),  Reynell 
V.  Lemis,  and  Wyld  v.  Hopkins  (d),  which  decide  that 
•0  partnership  is  created  amongst  the  provisional  com- 
4iittee-men  of  railway  projects.     It  has  been  suggested, 
Iktt,  in  the  event  of  judgment  being  obtained  against 
4Hie  of  several  defendants  sued  under  circumstances  like 
tlie  present,  the  plaintiff  would,  on  a  plea,  puis  darrein 


(a)  Antdt  p.  665. 

(6)  rtde  po9t,  684.  (6) 


(c)  15  M.  ^  W.  501, 
{d)  Ibid.  5\1. 
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continuance,  be  entitled  to  no  costs.  That,  however,  is 
not  correct :  he  would,  at  all  events,  under  the  new 
rules  (a),  be  entitled  to  the  costs  of  the  other  issues. 
In  Came  v.  Leghj  it  distinctly  appeared  that  the  de- 
fendants, partners  in  a  mining  association,  were  liable 
jointly,  and  not  severally.  Pechell  v.  hajfim  and 
PeshaU  v.  Martin  are  also  distinguishable,  on  the 
ground  that  only  one  penalty  was  recoverable,  and  in 
reality  to  be  ultimately  paid  by  the  officer.  In  Jif/tev. 
The  Inhabitants  q/Bristoly  the  two  actions  were  brought 
for  the  same  cause,  and  substantially  against  the  same 
party.  It  is  true,  it  is  sworn,  on  behalf  of  the  defendant, 
that  this  was  a  case  of  joint  liability  {b) ;  but  that  b  a 
mere  averment  of  a  conclusion  of  law,  and  it  is  one 
which  the  plaintiff  has  no  opportunity  of  answering. 

It  may  be  conceded  that  the  court  has  power,  bj 
virtue  of  its  equitable  jurisdiction,  to  interfere  to  stay  the 
plaintiff^s  proceedings;  but  the  application  for  that  pu^ 
pose  should  have  been  made  at  an  earlier  stage;  and  at 
least  the  defendant  should  be  compelled  to  relieve  the 
plaintiff  from  the  expense  he  has  been  wantonly  put  to. 


Wilde,  C.  J.  The  question  in  thi3  case  lies  inavoy 
narrow  compass :  it  is,  whether  the  order  of  my  brocher 
Cresswell  for  staying  the  plaintiff's  proceedings  in  thb 
action,  without  costs, — on  the  ground  that  the  debt  and 
costs  have  been  paid  by  another  defendant, —  was  pro- 
perly made.  The  application  to  the  judge  was  grounded 
on  the  fact  of  the  debt  and  costs  having  been  paid  bja 
joint-contractor.  The  summons  distinctly  points  to 
that ;  and  no  doubt  the  order  was  made  on  that  groood 
If  the  plaintiff  had  intended  to  resist  the  application,  oa 
the  ground  that  the  case  was  one  of  separate  liabilitji 
that  ground  should  have  been  distinctly  taken  before 


(a)  Reg,  Gen,  H.  T.  2  JF.  4. 

r.  74. 


(6)   Fidepo*t,68i.(b}. 
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le  judge.      No  such   course,  however,   was  adopted. 
rem  the  materials  before  the  court,  we  must  intend 
lat  the  judge   treated  the  case  as  one  of  joint  lia- 
iUty,  and  that  his  order  proceeded  upon  that  ground ; 
Bpecially  as  the  plaintiff  does  not  now  shew  that  my 
•rotber  CressraoeU's  decision  had  any  other  foundation, 
rhe  materials  upon  which  the  summons  was  heard,  and 
boBC  now  before  us,  all  tend  to  the  conclusion  that  this 
ras  a  case  of  joint  liability  only  :  and,  that  being  so,  it 
^  annecessary  to  give  any  opinion  as  to  whether  or  not 
ere  is  any  difference  in  this  respect  between  a  case 
joint  and  a  case  of  separate  liability. 
Taking  this,  then,  to  be  a  case  in  which  the  plaintiff 
fl»  brought  two  actions,  one  against  each  defendant,  in 
spect  of  a  demand  to  which  both  were  jointly  liable, 
d  one  has  satisfied  the  plaintiff's  demand,  together 
Lli  the  costs  of  the  action  against  him,  the  question  is 
Aether   the   plaintiff  has  a   right  to  proceed   in  the 
tion  against  the  other.     It  is  said  that  the  plaintiff 
d  an  undoubted  right  to  bring  two  actions.     In  one 
cmse  he  certainly  had.     But  what  consequences  does 
e  bringing  of  two  actions  in  respect  of  the  same  de- 
mnd  induce  ?     Suppose  the  plaintiff  had  proceeded  to 
dement  in  one  of  them,  the  case  of  King  v.  Hoare  {a)  is 
distinct  authority  to  shew  that  the  judgment  might  have 
i^n  pleaded  in  bar  of  the  second  action.     What  would 
L've  been  the  plain  tiff  *s  situation,  as  regards  costs,  if 
^  defendant  in  the  second  action  had   pleaded  puis 
^^irdn  continuance  the  judgment,  with  satisfaction,  in 
^^  first  action  ?     It  has  been  assumed  that  in  such  a 
the  plaintiff  would  be  entitled,  at  all  events,  to  the 
of  the  other  issues.     That,  however,  is  not  so. 
''ie  effect  of  a  plea  pleaded  puis  darrein  continuancey  is, 
*     remove  all  the   other   pleas  from   the   record.     A 


1846. 
Newtow 

V, 

Blunt. 


(a)  13  M.S^  W.  494. 
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plaintiff  recovering  no  damages,  is  in  no  case  entitled 
to  costs.  The  demand  in  the  present  case  having  been 
satisfied,  with  costs,  by  one  of  the  defendants,  the  plain- 
tiff cannot  recover  damages,  and  consequently  cannot  be 
entitled  to  any  costs,  from  the  other  defendant  All, 
therefore,  that  my  brother  Cresswell^s  order  has  done, 
is,  that  which  the  courts  in  numerous  cases  have  dooe^ 
viz.  by  a  short  and  convenient  course  to  attain  a  result 
that  would  have  been  attained  without  it,  in  a  more 
circuitous,  expensive,  and  inconvenient  manner.  It  on 
be  no  advantage  to  a  plaintiff  to  permit  him  to  proceed 
in  an  action  under  such  circumstances :  seeing  that  he 
could  recover  neither  damages  nor  costs,  it  is  mercy  to 
him,  as  well  as  justice  to  the  defendant,  to  restrain  him; 
and  therefore,  in  interfering  in  this  stage  of  the  pro- 
ceedings, the  court  is  not  withholding  from  the  plaintiff 
any  legal  right.  Is  the  court,  in  so  doing,  acting  under 
the  sanction  of  any  authority  ?  Undoubtedly  it  is.  In 
the  case  cited,  of  two  penal  actions  —  the  one  agaimt 
the  sheriff,  the  other  against  the  officer  (a)  -^  thoogh 
the  court  declined  to  stay  the  proceedings  before  ve^ 
diet,  yet,  after  verdict,  they  did  so,  on  payment  of  one 
penalty,  and  the  costs  of  one  action.  Many  cases  have 
occurred  within  my  experience,  in  which  the  proceedings 
have  been  stayed  on  the  ground  that  their  prosecution 
was  vexatious,  and  must  in  the  result  prove  fruitless. 
Here,  the  plaintiff  having  brought  two  separate  actions 
against  two  persons  who  are  jointly  liable,  one  of  the 
defendants  has  paid  the  whole  debt  and  the  costs  in  tbe 
action  against  him.  The  debt  having  been  satisfied,  if 
the  plaintiff  were  allowed  to  proceed  with  his  action 
against  the  other  defendant,  he  clearly  could  not  r^ 
cover  any  damages,  and  consequently  could  not  be  en- 


(a)  Pcchcil  V.  Layton^  2  T.  R.  512.,  and  Peshally.  Martin 
Jb,lVZ. 
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itied  to  any  costs.    Suppose  the  plaintiff  had  proceeded 
lo  judgment  in  one  action,  the  other  defendant  might, 
t  seems,  have  pleaded  such  judgment  in  bar  of  the 
ictioD  against  himself.     Or,  suppose  money  had  been 
jMud  into  court  in  the  one  action,  and  taken  out  in 
MdffiK:tion  of  the  entire  demand  m  that  action,  might 
not  the  defendant  in  the  other  action  have  availed  him- 
Rlf  of  that  payment,  by  plea  ?  (a)     It  being,  therefore, 
foite  clear  that  the  plaintiff  could  in  no  event  be  en- 
tided  to  any  costs  in  the  second  action,   my  brother 
Cmswell  thought,  and,  in  my  judgment,  properly,  that 
tbe  defendant  ought  not  to  be  harassed  by  proceedings 
firmn  which  the  plaintiff  could  derive  no  possible  ad- 
fantage.     It  is  now  said  that  there  may  have  been  a 
lereral  as  well  as  a  joint  liability  here,  and,  conse- 
queotly,   that  the  plaintiff  was  warranted  in  bringing 
two  actions.     It  is  enough,  however,  to  say,  that,  when 
befi)re  the  judge,  the  case  presented  on  both  sides  was 
nlely  one  of  joint  liability.     It  therefore  seems  to  me 
that  no  injustice  has  been  done  to  the  plaintiff  in  stay- 
ing proceedings  that  could  only  be  productive  of  use- 
lev  vexation  and  annoyance ;  and  that  this  rule  must 
be  discharged,  with  costs. 

Haule^  J.     I  am  of  the  same  opinion.    The  question 
is,  whether  the  learned  judge  was,  under  the  circuni- 
stmces,  warranted  in  ordering  the  proceedings  in  this 
action  to  be  stayed  without  costs.     For  the  reasons 
pvcn  by  the  lord  chief  justice,  —  which  are  perfectly 
satisfactory  to  my  mind,  —  I  think  we  must  assume  this 
Id  be  a  case  of  joint,  and  not  of  several  liability  ;  though. 
In  my  apprehension,  that  would  make  but  little  differ- 
ence in  principle,  for,  even  in  a  case  of  several  liability, 
irkere  two  or  more  actions  have  been  brought  to  recover 
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(a)  Vide  Beaumont  v.  Greathead,  ante,  Vol.  II.  p.  494. 
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the  same  demand,  and  the  debt  and  costs  in  one  have 
been  paid  and  received,  I  do  not  say  that  a  judge  would 
not  be  justified  in  staying  the  proceedings  in  the  other 
actions  upon  payment  of  less  than  full  costs ;  and,  if  he 
might,  where  is  the  limit  ?    It  is  unnecessary,  however, 
to  discuss  that  question.     It  is  perfectly  clear,  that,  if 
this  plaintiff  —  still  assuming  the  case   to   be  that  of 
two  joitU'Coniractors  —  had  gone  on  to  judgment  in 
both  actions,  he  would  only  have  been  permitted  to  re* 
ceive  costs  in  one  of  them.    The  moment  he  received  die 
debt  and  costs  in  one  action,  his  demand  would  be  ex- 
tinguished; and,  that  being  so,  he  clearly  could  not 
recover  damages  in  another  action  in  respect  of  die 
same  demand.     That,  I  apprehend,  is  quite  clear.   The 
statute  of  Gloucester  {a)  gives  costs  only  where  the  partj 
is  entitled  to  recover  damages.     That  which  has  taken 
place  in  this  case  would  undoubtedly,  if  it  had  been 
pleaded  puis  da f rein  continuance^  have  disentided  die 
plaintiff  to  costs ;  and,  if  so,  it  ought  to  have  the  same 
effect  now.     The  damages  having  been  satisfied  and 
extinguished,  I  am  of  opinion  that  whether  the  liability 
of  the   defendants   was  joint  or   several,   the  plainUlT 
could  in  no  event  be  entitled  to  more  costs  than  be 
has  already  received ;  and  that  the  judge  did  no  more 
than  he  was  bound  to  do. 


V.  Williams,  J.,  concurred. 

Rule  discharged,  with  costs,  (i) 


(fi)  6  Edw.  1.  c.  1.  *.  2. 
And  see  2  InsL  288. 

(b)  It  does  not  appear  to 
have  been  suggested  to  the 
learned  judge  at  the  hearing  of 
the  summons,  or  to  have  been 
urged  in  the  argument  of  the 


rule,  that  although  Blunt  tai 
SpoUmeaode  were  jointlv  lobki 
the  acts  to  be  given  in  eviikBtf 
to  fix  them  as  directors  vof^ 
be  different ;  as  was  pointed  Mt 
in  Gilen  v.  Tooth,  antt,  p-WI- 
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RIOHT  V.  BURROUGHES,  BERKELEY,  and  LeADER.       J^ov.  11. 

TRESPASS.    The  declaration  stated  that  the  deHend-  The  grantee 

ants,  on  the  6th  of  February,  1844,  and  on  divers  ^^^P^^'tof  the 

grantor  8  re- 
ler  days  &c.,  with  force  and  arms,  broke  and  entered  yersionary  in- 

»rtain  dwelling-house  of  the  plaintiff,  situate  in  the  terest  in  the 

fish  of  St,  Mary^  Itambeth^  in  the  county  of  Surrey^  and  pfQpgj^y  }„ 

sn  made  a  great  noise  and  disturbance  therein,  and  which  a  par- 

lyed   and  continued  therein  making  such  noise  and  ''^'^  estate 

,                  ,                         — as  a  term 
itarbance  for  a  long  space  of  time,  to  wit,  &c ;  and  of  years 

en  forced  and  broke  open  the  door  of  the  plaintiff  of  has  been 

created^  is 
an  assignee 
die  reversion  within  the  32  H.  8.  c.  34. ;  but  the  grantee  of  the  whole  rever* 
luny  interest  in  part  of  the  property  is  not  such  an  assignee. 
4*  in  February f  1840,  demised  to  B.  for  twenty-one  years  as  from  Chrietmas 
n  last ;  B.  in  January,  1841,  demised  to  D,  for  three  years,  and,  in  Apriij 
&2,  demised  to  E,  for  the  whole  of  B.'s  term,  less  one  day  :  — 
ridd,  that  E.  was  an  assignee  of  the  reversion  of  the  premises  demised,  within 

statute, 
k  declaration  in  trespass  alleged  that  the  defendant  with  force  and  arme  broke 

entered  the  plaintiff's  dwelling-house. 
Plea  —  that  A,,  being  seised  in  fee  of  the  dwelling-house,  demised  it  to  B. 
twenty-one  years  ;  that  B.  demised  to  the  defendant  for  all  the  residue  of 
term,  wanting  one  day  ;  and  that  the  plaintiff,  claiming  title  under  colour 
m  charter  of  demise,  pretended  to  have  been  thereof  made  to  him  by  A,,  for 
»  before  the  making  of  the  demise  by  ^.  to  B.,  —  whereas  nothing  ever  passed 
^rtue  of  that  charter, — during  the  continuation  of  the  several  terms,  entered 
^  the  dwelling-house,  and  was  thereof  possessed ;  whereupon  the  defendant 
ered,  &c. 

Replication  —  that,  before  the  making  of  the  demise  from  B,  to  the  defendant, 
L  whilst  B.  was  possessed  of  the  term,  B.  demised  the  premises  to  D,  for 
^  years  ;  and  that  D,  assigned  his  term  to  the  plaintiff,  who  thereupon  be- 
^e  possessed,  and  remained  so  until  the  committing  of  the  trespasses, 
Rejoinder  —  that  the  demise  to  D,  was  subject  to  a  condition  ;  that  the  con« 
Um  was  broken,  and  that  the  defendant  entered  for  the  breach :  — 
Held  —  first,  that  the  defendant,  being  an  assignee  of  the  reversion  within  the 
H,  8.  c.  34.,  could  avail  himself  of  the  breach  of  condition  —  secondly,  that 
allegation  of  a  mere  pretended  charter  of  demise  did  not  shew  title  in  the 
Intiff —  thirdly,  that  the  allegation  that  the  trespass  had  bfen  committed 
'A  force  and  arms,  did  not  import  a  forcible  entry  —  fourthly,  that  the  repli- 
ioQ  was  not  bad  for  departure. 
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1846.         and  belonging  to  the  said  dwelling-house,  and  damaged 
and  spoiled  the  lock  belonging  to  the  said  door,  where- 
with the  same  was  then  fastened,  of  great  value,  to  wit, 
BuuRouoBEs.  of  the  value  of  5L ;  and  also,  during  the  time  aforesaid, 

to  wit,  on  the  said  6th  of  February ^  1844,  with  force 
and  arms,  seized  and  took  divers  goods  and  chatteb 
of  the  plaintiff,  to  wit,  &c.  &c.,  of  the  value,  &&,  and 
divers  other  articles  of  the  plaintiff  then  being  in  the 
said  dwelling-house,  being  of  great  value,  to  wit,  &c^ 
and  carried  away  and  retained  the  same  :  that  by  means 
of  the  several  premises  the  plaintiff  and   his  bmilj, 
during  all  the  time  aforesaid,  not  only  were  greatly  dis- 
turbed and  annoyed  in  the  peaceable  possession  of  the 
said  dwelling-house  of  the  plaintiff,  but  also  the  plaintiff 
was  during  all  that  time  hindered  from  carrying  on  his 
lawful  business  therein,  and  during  all  that  time  lost 
and  was  deprived  of  the  use  and  benefit  of  the  said 
dwelling-house,  and  of  the  said  goods  and  chattels;  and 
by  means  thereof  the  plaintiff,  for  and  during  the  time 
aforesaid,  lost  and  was  deprived  of  the  profits,  benefitSi 
and  advantages  which  might,  and  otherwise  would,  bate 
arisen  and  accrued  to  him  from  the  possession,  use,  oc- 
cupation,  and  enjoyment  of  his  said   messuage;  and 
other  wrongs,  &c. 

The   defendants   Burroughes  and   Berkeley  pleaded 
jointly,  and  the  defendant  Leader  severally  —  first,  not 
guilty  — secondly,  that  the  plaintiff  was  not,  at  either 
of  the  said  times  when  &c.,  possessed  of  the  dwelling- 
house  in  the  declaration  mentioned,  in  manner  and  fona 
as  was  therein  alleged ;  concluding  to  the  country — 
thirdly,  that  the  said  goods  and  chattels  were  not,  9l 
the  said  time  when  &c.,  nor  were  nor  was  any  of  tbeo^ 
the  goods  and  chattels  of  the  plaintiff;  concluding  to 
the  country. 
Upon  each  of  these  pleas  issue  was  joined. 
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htrrougkes  and  Berkeley  further  pleaded  — fourthly,        1846. 

»  all  the  trespasses  except  retaining  the  goods,  that        

»re  any  of  the  times  when  &c.,  to  wit,  on  the  6th  of      ^»><*"t 
rtuiry^  1840,  one  William  Morton^  being  seised  in  fee  Burbououes. 
Jbe  dwelling-house  in  which  8cc.,  by  indenture  then 
le  between  the  said  W.  Morton  of  the  one  part,  and 

Charles  Leader  of  the  other  part  (profert),  the  said 
Morton  demised  unto  C  Leader  the  dwelling-house  in 
ch  &&,  to  hold  the  same  unto  the  said  C.  Leader^  his 
cators^  &c.,  from  thence  for  and  during  and  until  the 
»iration  of  a  certain  term  not  yet  expired,  to  wit,  until 

full  end  and  term  of  twenty  •one  years  from  the  25th 
December  then  last ;  as  by  the  said  indenture  would 
pear;  by  virtue  whereof  Leader  then  entered  into 
d  became  and  was  possessed  of  the  demised  pre** 
Ks  for  the  said  term ;  and  that,  being  so  possessed, 
odsr  afterwards,  and  before  any  of  the  said  times 
tt  &c^  to  wit,  on  the  23rd  of  Aprilj  1842,  did,  by  in-- 
tare  then  made  between  Leader  of  the  one  part,  and 
defendant  Burroughes  of  the  other  part  (profert),  de« 
CJie  premises  to  the  defendant  Burroughes^  to  hold  the 
vnto  &c,  for  and  during  all  the  residue  of  the  said 

^o  to  him  Leader  granted  as  aforesaid,  wanting  one 
^B  by  the  last«mentioned  indenture  would  appear  : 

^he  defendant  Burroughes  being  so  possessed,  the 
^^%  claiming  title  to  the  said  dwelling-house  in 
^  &c.,  under  colour  of  a  certain  charter  of  demise 
^^^ed  {a)  to  be  thereof  made  to  him  by  Morton^  for 
^vin  of  his  natural  life,  before  the  making  of  the  de- 
l3y  Morton  to  Leader  as  aforesaid,  whereas  nothing 
^  in  the  said  dwelling-house  in  which  8cc.,  ever  passed 
^ii^ue  of  that  charter,  afterwards,  and  before  any  of 

[^)    Qtjutre,    whether    this      charter    does,  not   vitiate   the 
'^*ikft>ertion    of     an     actual     colour  and  make  the  plea  bad. 
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1846.  the  said  times  when  &c.,  and  during  the  continuance  of 
the  aforesaid  several  times,  to  wit,  on  the  first  of  the  said 
days  in  the  declaration  mentioned,  entered  into  the  said 
BuRRouoHEs.  dwelling-house,  and  was  thereof  possessed  :  that  there- 
upon DiirrougheSy  in  his  own  right,  and  Berkeley  as  bis 
servant,  and  by  his  command,  at  the  said  several  times 
when  &c.,  entered  into  and  upon  the  said  dwelling- 
house  in  the  declaration  mentioned,  and  in  which  &c^ 
in  and  upon  the  plaintiff  *s  possession  thereof,  as  being 
the  dwelling-house  of  the  defendant  Burroughes:  that, 
because  the  said  goods  and  chattels  in  the  declaration 
mentioned,  before  the  said  time  when  &c.,  had  been 
wrongfully  and  injuriously  put  and  placed,  and  were 
then  wrongfully  in  the  said  dwelling-house,  incumbe^ 
ing  the  same,  and  doing  damage  there  to  the  defendant 
Burroughes^  he,  Burroughes^  and  Berkeley  as  his  servant, 
and  by  his  command,  at  the  said  time  when  &c.,  seized 
and  took  the  said  goods  and  chattels,  so  being  in  the  said 
dwelling-house,  and  so  incumbering  the  same  as  afore- 
said, and  removed  and  carried  away  the  same  to  a  small 
and  convenient  distance,  to  wit,  in  the  parish  aforesaid, 
and  there  left  the  same  for  the  use  of  the  plaintiff,  doing 
no  unnecessary  damage  to  the  same  on  the  occasioo 
aforesaid,  as  they  lawfully  might  for  the  cause  aforesaid; 
and  that  such  were  the  same  supposed  trespasses  in  the 
introductory  part  of  the  plea  mentioned,  and  whereof 
the  plaintiff  had  above  complained  —  verification. 

To  this  fourth  plea  the  plaintiff*  replied,  that,  before 
the  said  times  when  &c.,  and  before  the  making  of  the 
said  indenture  between  Leader  and  BwToughes  as  in  the 
said  fourth  plea  mentioned,  and  while  Leader  was  poi- 
sessed  of  the  said  term  as  in  that  plea  mentioned,  to  wit, 
on  the  19th  of  January^  1841,  Leader^  being  possessed 
as  aforesaid,  demised  the  said  dwelling-house  in  whidi 
&c.,  with   the  appurtenances,  to  one  H.  FinniSy  froB    1 
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thenceforth  for  a  certain  term,  to  wit,  for  the  term  of  1846. 
three  years,  then  next  following,  and  fully  to  be  complete  — 
and  ended ;  by  virtue  whereof  Finnis  entered  into  and  *▼  »wht 
opon  the  said  dwelling-house  in  which  &c.,  with  the  ap-  Bubbouohn. 
purtenances,  and  was  thereof  possessed  for  the  last-men- 
tiooed  term ;  that  Finnisy —  being  so  possessed  as  aforesaid, 
and  during  the  continuance  of  the  said  last-mentioned 
term,  and  before  the  said  times  when  &c.,  to  wit,  on 
the  11th  of  August,  1843,  by  a  certain  assignment  in 
writing,  signed  by  Finnis,  —  bargained,  sold,  assigned, 
transferred  and  set  over  unto  the  plaintiff  the  last-men- 
tioned term,  and  all  the  right,  title,  and  interest  o( Finnis 
therein  then  to  come  and  unexpired ;  that,  by  virtue  of 
that  assignment,  the  plaintiff  after  wards,,  to  wit,  on  the 
day  and  year  last  aforesaid,  entered  into  the  said  dwellings 
boose,  and  became  and  was  possessed  thereof,  and  con- 
tinued so  thereof  possessed  from  thence  until  the  defend- 
ants Burroughes  and  Berkeley  afterwards,  and  during  the 
CDntiouance  of  the  said  assignment,  to  wit,  at  the  said 
ime  when  &c.,  of  their  own  wrong,  broke  and  entered 
h«  said  dwelling-house,  and  committed  the  said  several 
"^eapasses  in  the  introductory  part  of  the  said  fourth  plea 
i^&ntioned,  and  to  which  the  said  fourth  plea  was  pleaded, 
I  manner  and  form  as  the  plaintiff  had  above  thereof 
^vnplained  — verification. 

Xqoinder — that  the  demise  in  the  said  replication  Rejoinder  to 

^ Motioned  was  made  by  Leader,  and  accepted  hy  Finnis,  therepUcation 

•;  J         .  to  the  fourth 

F^OQ  certain  terms  and  agreements,  and  subject  to  cer-  piea« 

'^■1  conditions,  that  is  to  say,  upon  the  terms  and  con- 

^^ions(amongst  others)  that  ^mm5,  his  heirs,  executors, 

^ministrators,  and  assigns,  should  and  would,  —  and 

"iiif«  did,  upon  the  making  and  acceptance  of  the  said 

^Hiise,  for  himself,  his  executors,  administrators,  and 

^^igns,  promise  and  agree  with  and  to  Leader,  his  exe- 

^tors,  administrators,  and  assigns,  that  he,  Finnis,  his 

utors,  administrators,  and  assigns,  should  and  would. 

Vol,  III.  —  c.  B.  Y  Y 
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1846.       —  during  the  said  term,  keep  the  said  premises  in  tenant- 

—       able  repair,  and  paint,  in  a  proper  and  workmanBkc 

Wbiqbt      manner,  the  wood  and  iron  work  of  the  said  premises, 

Bdbbouohbs.  where  necessary  to  be  done  for  the  preservation  thereof, 

and  that,  if  he,  Finnis^  his  executors,  administratorsiaiid 
assigns,  should  not  properly  keep  and  perform  the  said 
agreement,  it  should  be  lawful  for  Leader^  his  executor% 
administrators,  or  assigns,  to  re-enter  into  the  demised 
premises,  and  to  re-possess  and  enjoy  the  same  as  in 
his  or  their  first  and  former  estate;  that  Leader  did  oot^ 
nor  would,  nor  did  nor  would  the  plaintifl^  nor  did  nor 
would  any  other  person,  keep  the  said  premises  in  te* 
antable  repair  during  the  said  term,  but,  on  the  contraij 
thereof,  Leader^  after  the  making  of  the  indenture  in  die 
said  defendant's  said  fourth  plea  lastly  mendoned,  and 
before  the  making  of  the  said  assignment  in  the  replica- 
tion mentioned,  and  the  plaintiff  after  the  making  oftbe 
said  assignment,  wrongfully  suffered  and  permitted  the 
same  premises  to  be,  and  the  same  were  at  the  time  of 
the  making  of  the  said  indenture,  and  from  thenoe  ooo- 
tinually  until  and  at  the  said  times  when  &c^  minoiu, 
prostrate,  and  in  great  decay,  and  in  bad  and  untenant- 
able condition  for  want  of  needful  and  necessary  repaia- 
tions,  contrary  to  the  form  and  effect,  true  intent  and 
meaning  of  the  said  agreement — wherefore  the  defieod- 
ants  entered,  as  in  the  said  plea  is  alleged,  for  breach  of 
the  said  condition,  and  in  order  that  Bitrroughes  might 
re- possess  and  enjoy  the  same  premises — verification. 
Special  de-  ^^  ^^^^  rejoinder  the  plaintiff  demurred  specially,  as- 

raurrer  there    signing  for  causes — that  the  rejoinder  neither  traversed 

nor  confessed  and  avoided  the  replication  to  which  it  «as 
pleaded  — that  it  afforded  no  answer  to  the  replicatioo» 
in  this,  that  it  set  forth  an  agreement  by  and  between 
Leader,  his  executors,  administrators,  and  assigns,  and 
Finnisj  his  executors,  administrators,  and  assigns,  and 
the  defendants  Binroughes  and  Berkeley  then  endeavonicd 
to  take  advantage,  in  the  rejoinder,  of  the  said  agree- 
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ni6flt;  whereas  it  appeared,  by  the  plea  of  the  defend-        1846. 
ants  Burraughes  and  Berkeley  by  them  fourthly  above        — — 
pleaded,  that  Burroughes  was  not  an  assignee  of  Leader,      Wwoht 
bot  an  under-lessee —  that  the  agreement  set  forth  in  the  BimmorvHss. 
i^inder  gave  only  to  Leader,  his  executors,  administra- 
torti  and  assigns,  an  authority  to  re-enter — that,  whereas 
the  defendants  Burraughes  and  Berkeley,  in  their  fourth 
plea,  alleged  that  they  entered  in  right  of  the  defendant 
BiorougAes,  and  in  the  rejoinder  alleged  that  they  en- 
tered, in  order  that  the  defendaht  Burroughes  might  re- 
poness  and  re-enjoy  the  premises  in  the  rejoinder  men- 
tioned, that  the  said  two  defendants  did  not  shew  by 
titt  said  rejoinder  any  authority  whatever  in  them,  or  in 
ddwr  of  them,  to  enter  on  the  premises  in  the  rejoinder 
■entioned,  for  breach  of  the  said  condition  or  otherwise 
—that  no  authority  was  shewn,  in  the  said  rejoinder, 
(Nrany  one  to  re-enter  except  by  the  enforcement  of  their 
hffl  remedy,  if  any,  by  ejectment  {a)  — that  it  was  not 
ibewn,  in  or  by  the  rejoinder,  that  the  premises  were  out 
ef  nqiftir,  inasmuch  as  it  was  therein  alleged  that  Leader 
wA  the  plaintiff  sufiered  the  premises  to  be  out  of  re- 
pair, but  not  that  Finnis  suffered  them  to  be  out  of  re- 
pir,  and,  for  any  thing  that  appeared  in  the  rejoinder, 
Kmus  may  have  put  and  kept  the  premises  in  repair  and 
teaantable  condition — and  that  the  plaintiff  could  not 
lake  any  material  issue  on  the  said  rejoinder,  or  on  any 
part  thereof.     Joinder  in  demurrer. 

Pearson,  in  support  of  the  demurrer.  The  main 
vacation  here  is,  whether  the  defendant  Burroughes  was 
«i  assignee  within  the  meaning  of  the  82  //•  8.  c.  S4>. ; 
;^  first  section  of  which  enacts,  **  that,  as  well  all  and 
^#iery  person  and  persons,  and  bodies  politic,  their 
fhaii,  successors,  and  assigns,  which  have  or  shall  have 

'     (a)  He  who  cannot  enter,      John  Doe  to  enter.     See  1  3f. 
hj  his  demifle,  empower     i^  R.  220  n. 
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1846.        any  gift  or  grant  of  our  sovereign  lord,  by  his  letters- 

■        patent,   of  any   lordships,   manors,    lands,    tenements, 

BiQBT      rents,  parsonages,  tithes,  portions,  or  any  other  here- 

BuRRovoHEs*  ditaments,  or  of  any  reversion  or  reversions  of  the  same, 

which  did  belong  or  appertain  to  any  of  the  said  monas- 
teries and  other  religious  or  ecclesiastical  houses,  dis- 
solved, suppressed,  relinquished,  forfeited,  or  by  any 
other  means  come  to  the  King's  hands  since  the  4th  of 
February^  27  H.  8.,  or  which  at  any  time  heretofore  did 
belong  or  appertain  to  any  other  person  or  persons, 
and  after  came  to  the  hands  of  our  said  sovereign  lord, 
as  also  all  other  persons  being  grantees  or  assignees  to 
or  by  our  said  sovereign  lord  the  King,  or  to  or  bj 
any  other  person  or  persons  than  the  King's  highness, 
and  the  heirs,  executors,  successors,  and  assigns  of 
every  of  them,  shall  and  may  have  and  enjoy  like  ad- 
vantages against  the  lessees,  their  executors,  adminis- 
trators, and  assigns,  by  entry  for  non-payment  of  the 
rent,  or  for  doing  of  waste,  or  other  forfeiture;  and  also 
shall  and  may  have  and  enjoy  all  and  every  such  like 
and  the  same  advantage,  benefit,  and  remedies  by  ac- 
tion only,  for  not  performing  of  other  conditions,  cove- 
nants, and  agreements  contained  and  expressed  in  the 
indentures  of  their  said  leases,  demises,  or  grants, 
against  all  and  every  the  said  lessees  and  formers  and 
grantees,  their  executors,  administrators,  and  assigns,  ai 
the  said  lessors  or  grantors  themselves,  or  their  bdn 
or  successors,  ought,  should,  or  might  have  had  and 
enjoyed  at  any  time  or  times,  in  like  manner  and  form 
as  if  the  reversion  of  such  lands,  tenements,  or  heredita- 
ments, had  not  come  to  the  hands  of  our  said  sovereigi 
lord,  or  as  our  said  sovereign  lord,  his  heirs  and  suc- 
cessors, should  or  might  have  had  and  enjoyed  in  ce^ 
tain  cases,  by  virtue  of  the  act  made  at  the  first  sessioa 
of  this  present  parliament,  if  no  such  grant  by  letters* 
patent  had  been  made  by  his  highness."     Whiittm  v* 
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Peacock  {a)  is  a  distinct  authority  to  shew  that  Burrougkes        1846. 
was  not  such  an  assignee  of  the  reversion  as  that  statute        ■ 
contemplated.     The  marginal  note  in  that  case  is  as  fol-       Wright 
lows: —  In  1762,  a  lessor  having  only  an  equitable  estate  Burbouohes. 
in  a  certain  field,  demised  a  portion  of  the  field  to  a  lessee 
for  ninety-nine  years.     In  1778,  the  lessor,  having  ac- 
quired the  legal  estate  in  the  field,  demised  the  residue 
of  the  field  to  the  lessee,  for  the  same  term,  by  an 
indenture  which  recited  the  former  lease,  and  stipulated 
for  its  continuance  in  force,  but  provided  that  no  more 
rent  should  be  paid  for  the  entire  field  than  was  paid 
for  the  first  portion,  and  that  the  rent  to  be  paid  for 
the  entire  field  was  meant  to  be  the  same  as  that  re- 
served for  the  first  portion.   Held,  that  the  assignee  of  the 
reversion  could  not  sue  the  assignee  of  the  lessee,  upon 
the  covenants  contained  in  the  lease  of  1 762.  (b)     Here, 
as  in  that  case,  there  is  no  privity  of  contract  that  can 
be  assigned  over  in  this  way.     It  was  upon  this  principle 
that  it  was  held,  in  Holford  v.  Hatch  (c),  that  a  landlord 
cannot  maintain  an  action  of  covenant  for  rent,  against 
an  undertenant.   Lord  Mansfield  there  said :  "  For  some 
time,  we  had  great  doubts ;  we  have  bestowed  a  great 
deal  of  consideration  on  the  subject,  and  looked  fully 
into  the  books ;  and  it  is  clearly  settled  (and  is  agree- 
able to  the  text  of  Littleton)^  that  the  action  cannot  be 
maintained,  unless  against  an  assignee  of  the  whole  termJ* 
So,  in  Brewer  v.  Hill  {d\  lessee  of  tithes  agreed  with 
downer  of  lands,  for  certain  collateral  considerations, 
^t  to  take  tithes  in  kind  from  the  tenants  of  the  land 
^^  tiwelve  years,  but  to  accept  a  reasonable  composition, 
^^  exceeding  Ss,  6d.  per  acre,  and  thereto  bound  him- 
'^    ^nd  his  assigns;  and  it  was  held  that  an  under- 
^•■^^2  was  not  an  assignee  within  the  meaning  of  the 

jj^^    2  N.  C.  411.,  2  Scott,  (6)  But  see  11  ilf.  ^  fr.843. 

??•  But   tee  6  N.   Sf    M.  (c)  1  Dougl  183. 

^*-    ^^.  {d)  2  An9tr.  418. 
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1 846.        covenant.    To  the  like  effect  is  Chatoorth  v.  mUip  (a): 

—  "  Fuit  resolve,  que  si  un  lease  soit  fait  sur  conditioo 

^^^'      destre  void  si  102.  ne  soit  pay  al  un  certaine  jour,  le 
BuARouaan.  grantee  del  revercon  n'entrera  pur  tiel  condiUon,  quia 

est  collateral.  Resolve  auxi,  que  si  un  lessee  pur  20 
ans  fait  lease  pur  10  ans  sur  ascu  condicon,  etpuisle 
lessee  pur  20  ans  surrender  al  cestuy  en  revercoo,  que 
cestuy  en  reversion  ne  prendra  benefit  del  conditioo, 
quia  il  est  eins  d'un  auter  estate  paramount*"  In  Ok 
Litt.  215.  a.,  it  is  laid  down,  ^^  that  a  grantee  of 
part  of  the  reversion  shall  not  take  advantage  of 
the  condition ;  as,  if  lease  be  of  three  acres,  reserriog 
rent  upon  condition,  and  the  reversion  is  granted  of 
two  acres,  the  rent  shall  be  apportioned  by  the  act  of 
the  parties,  but  the  condition  is  destroyed^  for  that  it  ii 
entire,  and  against  common  right.''  [MauU^  J.,  reienrel 
to  Iskerwood  v.  Oldtrum.  {b)  There,  a  devise  was,  to 
the  use  of  H,  J.  for  life,  without  impeachment  of  wast^ 
&c  ;  remainder  to  the  use  of  the  plaintiff  for  life,  witk 
power  to  make  leases  for  two  or  three  lives,  &C.,  orjir 
the  term  qftwenfy-one  years,  so  as  there  were  reserved  the 
best  rent,  without  taking  any  sum  or  sums  of  moii^ 
or  other  thing  for,  or  in  lieu  of,  a  fine.  IL  J.,  by  in- 
denture of  the  15th  of  October,  leased  Jar  JiMrteenym, 
to  be  computed,  as  to  the  meadow  land,  from  the  IStk 
of  February  then  last,  the  pasture  land  from  the  25tli  of 
March  last,  and  the  messuage  from  the  25th  of  Jtfigf  lasl» 
under  a  yearly  rent,  payable  to  the  lessor  and  such  other 
person  as  should  be  entitled  to  the  freehold  and  iDbcrii' 
ance^  half«y early,  on  the  11th  of  November  and  25(bof 
March,  the  first  payment  to  be  .made  on  the  1 1th of 
November  next  ensuing  ;  and  the  lessee  covenanted  with 
the  lessor,  his  heirs  and  assigns,  for  payment  to  the 
lessor  and  such  other  person,  &c.,  of  the  rent  at  tbedijs 

(a)  Sir  F.  Moore,  87^.  (6)  3  Jf .  ^  5.  582. 
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and  times,  &c. :  and  it  was  held  that  the  plaintiff,  after        1846. 

the  death  of  H.  «/*,  was  an  assignee  within  the  statute        

SS  H.  8.  c.  S4.,  and  might  maintain  covenant  against  the  v^^^bt 
lessor  for  rent  arrear  after  the  death  of  H.  J.,  and  during  BvBBoueHU. 
the  continuance  of  the  term.]  In  that  case,  the  re- 
ouunder-man  had  the  same  quantity  of  estate  that  the 
tenant  for  life  had.  IMatde,  J.  The  case  has  always 
been  considered  as  having  much  extended  the  rights  of 
issigns  of  reversions,  (a)] 

The  defendants  plead  in  the  usual  form,  giving 
DolcMir  by  a  charter  of  demise  for  life,  without  any 
ill^;ation  of  livery  of  seisin :  Ijeyfidd!%  case.  (£)  In 
Doeirina  Placiiandi  78,  it  is  said,  <<  that,  in  an  assise,  it 
b  DO  plea  to  say  that  J*  enfeo£fed  him,  and  that  the 
pleiotiff,  claiming  by  colour  of  a  feoffment,  where- 
by nothing  passed,  &c,  entered;  for,  the  law  intends 
that  that  is  not  a  feoffment  without  livery.''  Conse-  , 
qpiently,  the  charter  of  demise  alleged  by  the  de- 
fieodants,  shews  a  good  title  in  the  plaintiff;  for,  since 
die  8  &  9  Vict.  c.  106.  ss.  2,  8.,  estates  maybe  conveyed 
without  livery  of  seisin.  IMaule,  J.  The  plea  does  not 
state  that  a  charter  of  demise  was  executed,  but  that  the 
plaintiff  entered,  *^  claiming  title  to  the  dwelling-house 
in  which  &c.  under  colour  of  a  certain  charter  of  demise 
preiended  to  have  been  thereof  made  by  Morion.*'  There 
i%  therefore,  no  allegation  that  any  thing  passed  by 
that  instrument,  (c)] 

(a)  In  that  case^  it  was  held  by  the  donor  of  the  power,  and 
tbat  an  action  of  covenant  lay  diat  die  case  therefore  stood  as 
for  the  assignee  of  the  land;  if  the  donor  having  granted  a 
whereas  the  statute  gives  it  only  lease,  had  afterwards  devised  to 
to  the  assignee  of  the  covenantee,  Isherwood,  for  life ;  under  which 
The  oomty  assaroing  it  to  be  devise  Isherwood  would  have 
miBcient  if  the  plaintiff  could  taken,  not  a  life-estate  in  re- 
be  shewn  to  be  assignee  of  the  mainder,  but  a  life-estate  carved 
lamd,  held,  that  the  term  being  out  of  the  reversion. 
created  under   a  power,   took  (h)  10  Co.  Rep.  88. 


as   a   particular   estate  (c)  Vide  euprd,  688. 

created,  not  by  the  donee,  but 
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Wright 


1 846*  The  declaration  charges  an  entry  vi  et  armis.    NfiBlm 

V.  Harland  (a\  and  the  authorities  cited  in  that  case, 
shew  that  a  landlord  is  not  justified  in  a  forcible  expo!- 
BuRBouoHu.  ^^^^  ^^  A  tenant  who  holds  over  after  the  expiration  of 

his  term.  [CoUmarij  J.  The  averment  that  tlie  alleged 
trespass  was  committed  vi  et  armisj  it  seems,  is  mere 
Form,  importing  nothing  more  than  that  the  act  was  done 
with  a  sufficient  degree  of  force  to  enable  the  defeodaots 
to  obtain  possession  :  Harvey  v.  Brydges.  (b)  Wilie^  C  J. 
The  landlord  may  enter,  provided  he  does  it  peaceably; 
Taunton  v.  Costar{c).']  That  is  expressly  negatiTed 
here. 

The  fourth  plea  sets  up  a  title  under  a  lease  al- 
leged to  have  been  granted  by  Morton  to  Leader^  and 
in  the  rejoinder,  the  defendants  Burroi^kes  and  Berkdq 
seek  to  excuse  the  trespass  by  reason  of  a  oonditioo 
broken.  The  rejoinder,  therefore,  is  bad  on  the  groood 
of  departure.  The  test  of  an  objection  of  this  sort  b 
thus  given  by  Ttndalj  C.  J.,  in  Smith  v.  Nicolls(ij: 
**  That  which  is  a  departure  in  pleading,  is  a  variance 
in  evidence ;  and,  if  the  evidence  in  support  of  the  repli* 
cation  would  sustain  the  allegation  in  the  declaratioiit 
there  is  no  departure." 

Dawlingi  Serjt.,  contra*  Burroughes  is  an  assignee  of 
the  reversion  within  the  32  H.  8.  c.  34.  In  Co.  Jjit* 
215.  a.,  it  is  said,  *^that,  where  the  statute  speaks  of 
grantees  and  assigns  of  the  reversion,  an  assignee  of 
part  of  the  state  of  the  reversion  may  take  advantage  of 
the  condition  :  as,  if  lessee  for  life  be,  &c.,  and  the  re* 
version  is  granted  for  life,  &c. :  so,  if  lessee  for  yean 
&c.  be,  and  the  reversion  is  granted  for  years,  the  grantee 
for  years  shall  take  benefit  of  the  condition  in  respect  of 

(a)  IM.SfG.  644.,  1  Scott,  (c)  7  T.  R.  431. 

N,  R.  474.  (d)  6  N.  a  208,  7  Settt, 

(6)  14  M.  Sf  r.  437..  3  D.  147. 
SsL.S5. 
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lis  word  [executors]  in  the  act."  In  Palmer  v.  Thorpe  (a),  1 846. 
f.  lets  the  manor  of  £).  to  E.  for  thirty  years,  and  the  — 
sxt  day  lets  it  to  another  for  forty  years,  to  commence       w^bwht 

Jdichaelmas  next  after  the  date :  the  tenant  doth  at-  Bvbbouobes. 
m ;  the  question  was,  if  it  be  a  good  grant  of  the  re- 
irsion,  being  to  commence  at  a  day  to  come.     Gawdy : 
A.  reversion  for  years  cannot  commence  at  a  day  to 
^me;  for,  then  the  grantor  shall  have  a  lesser  estate 

bimself."     Wray :    *'  The  reversion  being  for  years, 

a  chattel  which  may  well  expect;  and,  if  I  have  a 
Alt  in  fee,  I  may  grant  it  for  years  to  commence  at 
TM€hadmas ;  for,  an  estate  doth  not  pass,  but  an  in- 
rest."  Coke :  **  It  hath  been  adjudged,  if  a  man  grant 
M  term  from  Michaelmas^  it  is  good,  for,  it  is  as  a  lease 
om  Michaelmas,'*     So,  in  Bacon's  Abridgment  (6),  it 

mud,  that,  "  If  one,  having  made  a  lease  for  life  or 
san  to  A.  of  lands,  after  make  another  lease  for  years 
»  ^.  of  the  same  lands,  or  of  the  reversion  of  those 
tM^h(d>endum  the  said  lands,  or  the  reversion  of  those 
nds,  to  the  said  5.,  cum  post  sive  per  mortem^  resigna- 
CMt^  sursumredditionem^  vel  aliquo  alio  modo^  vacare 
^f^Hgerit :  in  this  case  B,  hath  election  to  take  such 
Ase  either  as  a  reversion  or  as  a  reversionary  interest, 

he  can  prevail  for  an  attornment  of  ^•,  the  tenant  in 
^asession ;  or,  if  not,  yet,  as  a  future  inieresse  termini, 
Kcli  lease  will  be  good  to  take  eiFect  in  possession,  upon 
^a  determination  of  the  first  lease,  be  it  by  death,  sur- 
^Kider,  forfeiture,  effluxion  of  time,  or  any  other  way." 
•ttomment  not  being  now  necessary,  the  effect  of  these 
^tliorities,  as  also  of  Smith  v.  Stapleton  (c),  and  Fitch  v. 
^^9sghan  (cQ,  is,  to  show  that  Burroughes  is  an  assignee 
^  the  reversion  within  the  statute.  He  clearly  was  so 
ttriDg  the   subsistence   of  the   underlease   to   Finnis. 

(c)  Cro.  EUz.  152.  (c)  Phwd.  426.  433. 

ijb)  Tit.  LeoBu  and  Terms         \d)  Noy^  153. 
^  ^fears  (iV). 
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1846.        l^Maule^  3.    You  insist  that  an  assignee  of  jNir/ of 
— »-        reversion,  is  an  assignee  of  the  reversion  within 
WaieHT      meaning  of  the  statute.]   That  is  the  contention.  Tr 
BuEBoveBK.  ^"S  ^^  ^^'^  statute,  it  is  said  in  Sdwyn^s  Nisi  Prius 

<^  In  respect  of  this  word  [executors],  it  hath  been  hoi 
that  an  assignee  of  part  of  the  reversion, — as,  an  assif 
of  the  reversion  for  years  of  all  the  state  demised,-*- 
enter  for  condition  broken,  {b)  So,  the  grantee  fbi 
of  a  reversion,  is  an  assignee  within  this  statute,  and  \ 
enter  for  condition  broken,  (c)  But  the  grantee  of 
whole  estate  in  reversion  in  part  of  the  thing  deimsei 
not  within  the  meaning  of  the  statute ;  as,  if  the  re 
sioner  in  fee  of  four  acres  grants  two  acres  in  fetf 
grantee  cannot  enter,  because  conditions  cannot  b6 
portioned  by  act  of  the  party,  {d)  But  covenants  m 
see  Txvt/nam  v.  Pickard  {e\  where  it  was  adjudged  X 
covenant  will  lie  by  the  assignee  of  the  reversion  of  f 
of  the  demised  premises,  against  the  lessee,  for  not 
pairing  such  part.'' 

Pearson^  in  reply.  None  of  the  authorities  ciied 
the  defendant  meet  this  case.  The  lessor  retains  adi 
the  grantee,  therefore,  has  not  the  same  estate  that 
had  pending  the  underlease,  —  as  in  Whitton  v.  Peaa 

Wilde,  C.  J.  The  principal  question  in  this  case 
whether  the  defendant  Burroughes  was  assignee  of 
reversion  expectant  on  the  determination  of  the  le 
granted  by  Leader  to  Finnish  and  by  Finnis  assigned 
the  plaintiff.  Upon  the  authorities,  I  think  it  is  qi 
clear  that  he  was  such  assignee  within  the  sUt 
32  H»  8.  c,  34.     It  appears  that  Morton^  the  owner 

(a)  gth  edit.  p.  4<85.  n.  (27).  (c)  Citing KidweOgr.  Mm 

(b)  Citing  Matures  v.  West-      Phfod,  71. 

wood,  Cro.  Elix.  599>  600. 6\1.,  {d)  Citing  4  Ltom.  S7. 

Sir  F.  Moore,  527. ;  1   Inst.  (e)  2  B.  Sf  AU,  105. 

.  {Co.  LitL,  215.  a. 
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the  fee,  by  indentures  of  the  6th  of  February^  1840,        1846. 

demised  the  premises  to  Leader  for  twenty-one  years 

from  the  25th  of  December  then  last ;  that  Leader,  on  ^^ 

the  Idth  of  Jbntiary,  1841,  demised  them  to  Finnis  for  Bu&bouohbi. 

three  years ;  and  that  Leader,  on  the  23rd  of  April,  1 842, 

demised  to  Burroughes  for  the  whole  of  his,  Leader's, 

term,  except  one  day.     That  the  demise  of  the  rever- 

fioD  expectant  on  the  determination  of  the  lease  under 

which  the  plaintiff  claimed,  was  an  assignment  of  the 

reversion  within   the  statute,  none  of  the   authorities 

Cited  induce  me  to  doubt.     Most  of  them  are  applicable 

lo  assignments  of  the  reversion  of  part  of  the  property. 

It  is  dear  that  an  assignee  of  part  of  the  reversion,  in 

that  srase,  cannot  take  advantage  of  a  condition  broken. 

Bat  here,  the  whole  reversion  came  to  the  defendant. 

It  seems  to  me,  therefore,  that  the  demurrer  assigning 

fir  cause  that  the  plea  does  not  shew  the  defendant 

poBsessed  of  the  reversion,  fails.     This  also  disposes  of 

the  objection  as  to  absence  of  privity  of  contract. 

It  is  said  that  the  defendant  Burroughes  had  no 
ti^  to  enter;  and  that  the  allegation  in  the  declar- 
*^,  that  that  which  is  complained  of  was  done  with 
fvte  and  arms,  distinguishes  this  case  from  Newton  y. 
Bmbmd,  and  that  class  of  cases.  The  words  with  force 
*od  arms,  however,  clearly  have  not,  as  b  shewn  by  the 
case  of  Haroey  v.  Bridges,  the  effect  imputed  to  them. 
Formerly  a  doubt  was  entertained  whether  a  landlord 
^*M  justified  in  entering  and  expelling  the  tenant  on  the 
^Kpiration  of  his  term.  But  that  doubt  has  been  set  at 
>^  ever  since  the  case  of  Taunton  v.  Costar,  subject,  of 
^'iii^e,  to  any  question  of  excess.  Upon  the  whole, 
^"^fore,  it  seems  to  me,  that,  when  the  defendant  says 
"^  Was  assignee  of  the  reversion,  and  entered  in  respect 
^  tliat  reversion  for  condition  broken,  he  gives  a  sub- 
'^tial  answer  to  the  action. 
The  objection  that  the  rejoinder  is  a  departure  from 


The  doctrine  laid  down  in  Co.  Liit.  21 
where  the  statute  speaks  of  grantees  and  a: 
reversion,  an  assignee  of  part  of  the  state 
sion  may  take  advantage  of  the  condition  * 
been  departed  from.  Lord  Coke  explaini 
of  the  passage  by  the  following  instances :  ' 
for  life  be,  &c.,  and  the  reversion  is  gr 
&c. :  BO  {which  is  exactly  this  case),  if  lei 
&c,  be,  and  the  reversion  is  granted  fi 
grantee  for  years  shall  take  benefit  of  tl 
In  the  next  resolution,  the  distinction  ad 
the  lord  chief  justice  is  pointed  outi  ' 
grantee  otpart  of  the  reoersion  shall  not  ta 
of  the  condition :  as,  if  lease  be  of  three  ae 
a  rent  upon  condition,  and  the  reversion 
two  acres,  the  rent  shall  be  apportioaed  '■ 
the  parties,  but  die  condition  is  destroyed* 
entire,  and  against  common  right." 

The  other  points  are  already  suffidently 

Maule,  J.  The  main  point  attempte 
cussed  in  this  case  has  already  been  txpv 
by  Matures  v.  IVestmood,  Ckamorth  v.  Phil 
passages  cited  from  Co.  Lift.  S15.  a.  Tl 
that  the  grantee  of  part  of  the  reversionj  u 
within  the  statute  32  H.  8.  c.  S4. ;  but  that 
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Wright 


should  have  entertained  no  doubt,  if  there  had  been  no        1846. 

case  upon  the  subject :  but,  seeing  that  the  point  was 

settled  nearly  two  hundred  years  ago,  it  would  be  idle       '^"^ 

nurther  to  argue  it.     I  will  not  unnecessarily  lengthen  Burrouohbs. 

the  case  by  adverting  to  the  other  grounds  of  demurrer, 

which  also  appear  to  me  to  have  been  well  disposed  of. 

V.Williams,  J.,  concurred. 

Judgment  for  the  defendants. 

Pearson  asked  leave  to  amend ;  but  the  court  refused 
to  grant  it. 


Turner  v.  Fitt. 

Nov.  17. 
j^SSUMPSIT  by  indorsee  against  acceptor  of  a  bill  A  count  on  a 

of  exchange.  chan''^-b 

The  first  count  of  the  declaration  was  as  follows:  —    indorsee 
"For  that  whereas  one  /.  B.  Doe^  on  the  1st  of  Jwfy,  against  ac- 
1842,  made  his  bill  of  exchange  in  writing,  and  directed  iZp^^^x 
^  same  to  the  defendant,  and  thereby  required  the  de-  '<  one  J.  B, 

fadant  to  pay  to  the  order  of  the  said  /.  B.  Doe,  4^61.  Ss.  ^/' />n  &c., 
-^  .  made  his  bill 

vor  value  received,  four  months  after  the  date  thereof  of  exchange, 

(which  period  had  elapsed  before  the  commencement  of  &c.  —  The 

tfcissuit) ;  and  the  defendant  then  accepted  the  said  bill ;  ^^  ^^  ^j^  ^ 

*od  the  said  /.  B.  Doe  then  indorsed  the  same  to  the  frivolous  a 

plaintiff;  and  the  defendant  then  promised  the  plaintiff  demurrer  as- 

sicrninflr  for 
^pay  him  the  said  bill,  according  to  the  tenor  and  effect  cause  that  the 

»€reof,  and  of  the  said  acceptance  and  indorsement."       drawer  was 

described  in 

^  the  count  by 

^initials  of  his  christian  name  only,  without  alleging  any  excuse  for  the  omis- 

"^  of  his  christian  name,  or  shewing  that  he  was  so  designated  in  the  bilL 

Nimble,  that  the  omission  is  fatal  on  special  demurrer. 
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1846.  To   this  coant  the  defendant  demarred  specially, 

assigning  for  causes  —  that  the  said  first  count  was  on- 

TuRNBB  certain,  in  that  it  did  not  set  forth  the  christian  or  fint 
FiTT.  name  of  the  drawer,  and  first  indorser  of  the  bill  of  o- 
change  therein  mentioned,  and  the  allegation  that  ooe 
/.  B.  Docj  on  &c.,  made  his  bill,  and  that  the  said  /.& 
Doe  indorsed  the  same  to  the  plaiutifl^  were  respectifdy 
uncertain ;  that  the  said  L  B.  Doe  was  described  io  the 
said  first  count  by  the  initials  of  his  christian  or  fint 
name,  and  not  by  his  christian  or  first  name,  and  no 
excuse  was  alleged  for  the  omission  to  set  forth  the 
christian  or  first  name  of  the  said  /•  B.  Doe^  and  it  did 
not  appear  that  he  was  so  designated  in  the  bilL^ 

HawkinSf  on  a  former  day  in  this  term,  obtained  t 
rule  nisi  to  set  aside  the  demurrer  as  frivolous,  or  to 
amend  the  declaration.  He  cited  Braitkaaiie  ▼.  Huri- 
son  (a),  where,  in  an  action  upon  a  bill  of  exchange^  bj 
indorsee  against  acceptor,  the  declaration  alleged  thit 
"  one  J.  Bankes "  made  his  bill  &c.,  and  the  defendnt 
demurred  thereto,  on  the  ground  that  the  christian 
name  of  Bankes  ought  to  have  been  set  out  in  full,  or 
that  it  should  have  been  alleged  that  he  was  designated 
by  the  initial  letter  only  in  the  original  instrument;  and 
Wightman^  J.,  set  aside  the  demurrer  as  frivolous. 

Pearson  shewed  cause.  It  has  repeatedly  been  decided 
this  objection  is  properly  the  subject  of  a  demurrer. 
Thus,  in  Apelmans  v.  Blanche  (i),  it  was  held  that  the 
omission  of  the  christian  name  of  the  acceptor  of  a  bill 
of  exchange  (in  an  action  not  upon  the  bill),  unless  it  be 
excused  by  averment,  is  ground  of  special  demurrer: 
and  Parke^  B.,  addressing  the  plaintiff* 's  counsel,  said: 


(a)  \  D.S^L.  210.  (6)  14  Jf.  ^  W.  154 
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'<If  you  bad  declared  upon  it  as  a  written  engagement,        1846. 

and  had  described  the  party  as  ^  a  certain  person  nien- 

tiooed  in  the  said  writing  as .—  Marchaiid^  it  might 

hare  been  sufficient ;  but»  as  it  is,  the  declaration  is  de-         Y-m, 


unless  yon  can  in  every  case  leave  out  the 
duistian  names  of  the  persons  mentioned  in  the  plead- 
iBg.    There  is  a  special  proviso  in  the  3  &  4  ^.4. 
648.,  as  to  bills  of  exchange,  but  that  applies  only  to 
tk  names  of  the  parties  to  the  suit.    You  must  amend." 
Again,  in  Esdaile  v.  Maclean  (a),  in  an  action  by  an  in- 
dorsee against  the  drawer  of  a  bill  of  exchange,  the  bill 
was  stated  to  have  been  drawn  upon  ^^  one  IV.  Waiion^* 
and  the  count  was  held  bad  on   special   demurrer, 
hrrke^  B.^  observing — ^^  You  cannot  depart  from  the 
itle  of  the  common  law,  without  shewing  that  such  is 
Ihe  designation  of  the  party  in  the  bill ;  otherwise  you 
■iyy  in  every  case,  describe  a  party  by  his  initials.     You 
hife  no  right  under  the  statute  to  designate  a  party  by 
ftb  initials,  unless  he  is  so  designated  in  the  instrument ; 
An  yoa  ought  to  shew  that  he  was  so  designated.''    So, 
%Ijemf  v«  Wti)b{J>)y  a  declaration  on  a  bill  of  exchange, 
hi  indorsee  against  acceptor,  averred  that  ^^  one  J.  C 
JWf ''  made  his  bill  of  exchange,  which  the  defendant 
aeoepted,  and  that  J.  C.  Pa*(de  indorsed  it  to  the  plain- 
tiff: and  it  was  held  ill  on  special  demurrer.     Lord 
Ikmnan  there  said  (c) :    **  We  must  presume  that  every 
jpinon  has  a  christian  name,  and  it  ought  therefore  to 
iWe  been  inserted,  unless  some  sufficient  reason  is  as- 
pgaed  for  the  omission."  And  in  Latigdale  v.  Maclean  ((/), 
al  demurrer  to  a  count  on  a  bill  of  exchange,  by  indorsee 
Ipgunst  drawer,  on  the  ground  that  the  initials  only  of 
i^  christian  name  of  the  acceptor  ( W.  W.  Watson)  were 


(a)  15  M.  ^  W.  277.  (c)  /&.  410. 

(6)  15  Law  J.,  N.  S.,  Q,  B.,  (rf)  10  JurUt,  p.  642.  Bail 

^.  Court 
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set  out,  without  any  allegation  that  the  party  was 
designated  in  the  billy  —  was  allowed,  (a)  The  case  of 
daile  v.  Maclean  being  cited,  Wightmanj  J.,  said :  '^1 
court  of  Exchequer  appear  to  have  thought  that  thb  ^ 
a  good  ground  of  demurrer ;  and,  where  there  are  o 
flicting  decisions,  I  certainly  ought  not  to  take  u] 
myself  the  responsibility  of  setting  aside  a  deiuiirref 
frivolous,  and  thus  deprive  a  party  of  the  power 
taking  the  opinion  of  a  higher  tribunal."  It  is  laid  do 
broadly  in  Stq)hen  on  Pleading  (i),  that  the  chriil 
names  of  all  persons,  whether  parties  to  the  suit  or  i 
should  be  stated  in  full  in  pleading,  or  the  omifl 
excused. 

If  the  court  should  decide  this  question  against 
defendant,  upon  motion,  they  would  deprive  him  of 
opportunity  of  testing  the  propriety  of  the  deciskm 
writ  of  error. 


Hawkins  appeared  in  support  of  the  rule :  but,  ii{ 
the  court  suggesting  that  he  had  better  amend 
declaration,  > — giving  him  the  option  of  arguing  the 
murrer  on  the  following  day,  but  with  an  intimil 
that  he  must  not,  after  argument,  ask  leave  to  amc 
—  he  elected  to  amend  at  once,  on  payment  of  costSi 

Rule  accordiiq 


(a)  t.  e.  the  count  was  held 
to  be  bad.  The  ailowanee  of  a 
demurrer  is  a  term  applicable 
to  the  proceedings  in  a  court  of 
equity.    Vide  IM.S^G.  202  n. 


(6)  4th  edit  531.;  5th  fl 
338. 
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Fuller  v.  Fenwick. 

Nov.  24. 
#^C^VENANT  by  lessor  against  lessee.     The  declar-  The  court 

xition  stated,  that,  on  the  19th  of  April,  1841,  by  a  ^!^  '^^^  ^\ 
.     .  »        •»  r     y      ^    y    J       awde,  or  refer 

cei1ci.mn  indenture  then  made  between  the  plaintiff  of  the  i^usk  an  award 
ODe  f>art  and  the  defendant  on  the  other  part,  the  plain-  for  an  objec- 
tiff  did  demise,  &c.,  unto  the  defendant  a  certain  mes-  ^f  kw  not" 
soa^^  or  tenement,  buildings,  and  pieces  and  parcels  of  apparent  on 

land^  particularly  mentioned  and  described  in  the  said  the  face  of  it: 

•  J  *■>  upon  a 
iDdenture,  &c.,  habetidum  to  the  defendant  hb  executors   Buggestion 

&€•  r     that  the  defendant  did,  in  and  by  the  said  indenture,   that  the  ar- 

eoTei^antwith  the  plaintiff*,  that  he  the  defendant  would,   ^j^j^\^ 

during  the  term  in  the  said  indenture  mentioned,  manage,  treated  as  a 

fitmiy  crop,  and  cultivate  the  lands  thereby  letten,  accord-  P«°«J^y  *^** 
•  ,  #•  1  1    ^"*C"  was, 

ingto  the  four-course  system  of  husbandry  (peas  and  bytheexpren 

beans,  twice  well  hoed,  not  to  be  deemed  crops),  and  contract  of 

woald  not  sow  any  part  thereof  with  colewort-seed  (un-  g^jp^^tg^i  ^j 

Ifss  fed  off),  or  sow  any  part  thereof  with  hemp^seed,   ascertained 

cwraway-seed,  coriander-seed,  or  teazle-seed ;  and  would  •^«g«"« 
111  11  n       t  r  1  ^*  whether 

*  naKe  yearly,  during  the  said  term,  one  fourth  part  of  the  it  ig  the  award 

waUe  lands  by  the  said  indenture  letten,  a  good  fallow   of  a  profes- 

(ihe  tenant  being  allowed  to  sow  sheep-feed  among  the  ^  arbitrator 

^beat  stubbles),  or  otherwise  pay  unto  the  plaintiff  20/. 

^  acre  per  annum  for  every  acre  of  the  said  arable 

^ds  which  should  be  used,  farmed,  or  tilled  contrary 

^  the  true  intent  and  meaning  of  the  said  covenant,  and 

^  in  proportion  for  any  greater  or  less  quantity  than  an 

^^"^1  over  and  above  the  rent  reserved  by  the  said 

^'^enture,  and  to  be  paid  therewith,  or  to  be  recovered 

^  the  plaintiff'  as  ascertained  and  liquidated  damages^ 

^^1  &c     That,  by  virtue  of  the  demise,  the  defendant 

^tcred,  and  became  possessed,  &c.   Breach, — first,  that, 

^^cr  the  making  of  the  indenture,  and  during  the  term 

'VOL.  III.  —  c.  B.  z  z 
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aforesaid,  and  whilst  the  defendant  was  so  possessed  of 

the  said  demised  lands  and  premises,  with  the  appu^ 

tenances,  and  every  part  thereof  respectively,  to  wit,  on 

the  day  of  the  commencement  of  the  tenancy,  and  on 

divers  other  days  and  times  between  that  time  and  the 

said  determination  thereof,  he  the  defendant  did  not 

manage,  farm,  crop,  and  cultivate  the  lands  thereby 

letten,  according  to  the  said  four-course  system  of  boi- 

bandry,  and  did  not  make  one  fourth  part  of  the  nid 

arable  lands  in  any  year  of  the  said  term  a  good  falknr, 

or  pay  unto  the  plaintiff  201.  an  acre  per  anmm  f» 

every  acre  of  the  said  arable  lands  which  were  osed, 

farmed,  or  tilled  contrary  to  the  true  intent  and  meifi- 

ing  of  the  said  covenant  in  that  behalf,  nor  any  sap  of 

money  in  proportion,  for  any  greater  or  less  quaotitj 

than  an  acre,  over  and  above  the  rent  reserved  by  tk 

said  indenture;  but,  on  the  contrary  thereof,  after  the 

making  of  the  said  indenture,  and  during  the  whole  of 

the  said  term,  that  is  to  say,  for  four  years  firom  the 

making  of  the  said  indenture,  which  had  elapsed  be» 

fore  the  commencement  of  the  suit,  managed,  usedr 

tilled,  farmed,  cropped,  and   cultivated  a  large  parti 

to  wit,  one  hundred  acres  of  the  said  arable  lands,  ia^ 

each  and  every  year  of  the  said  term,  contrary  to^  tad 

on  other  and  very  different  and  less  beneficial  rpttm 

of  husbandry  than,  the  said  four-course  system  of  ba^ 

bandry,  and  on  very  pernicious  systems  of  hnsbandiyi 

and  contrary  to  the  true  intent  and  meaning  of  thtsttd 

covenant  in  that  behalf;  and  had  not  at  any  time  ptid 

unto  the  plaintiff  20/.  per  annum  in  respect  of  each 

the  last-mentioned  acres  of  the  said  arable  lands  so 

farmed,  and  tilled  contrary  to  the  true  intent  and 

ing  of  the  said  covenant  in  that  behalf,  although  a 

sum  of  money,  to  wit,  8,000/.,  for  and  in  respect  of 

of  the  same  acres,  and  over  and  above  the  rent 

by  the  said  indenture,  had,  before  the  oommeooeDeiir 
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of  the  suity  and  after  the  expiration  of  the  said  term 
become,  and  was,  and  continued  to  be  due  and  owing 
from  the  defendant  to  the  plaintiff^  for  and  in  respect 
of  ndi  last-mentioned  acres,  at  the  said  rate  of  20/. 
in  acre  of  such  acres  per  annuntj  during  such  years 
ai  last  aforesaid :  and  that,  although,  after  the  making 
of  the  said  indenture,  and  during  the  said  term,  the  de- 
ftadant  made  in  each  year  of  the  said  term  a  fallow  of 
a  certain  part  of  the  said  arable  lands,  to  wit,  one  hun- 
dred acres  thereof,  yet  that  every  part  thereof  so  made 
a  Ulow  as  aforesaid  was  not  made  a  good  fallow,  but, 
m  the  contrary  thereof,  was,  during  all  the  time  afore- 
■id,  made  a  bad  fallow,  contrary  to  the  said  covenant 
k  that  behalf.     The  declaration  assigned  three  other 
bitaches,  and  concluded  with  averring,  that,  by  means 
rf  the  premises,  and  of  the  said  several  breaches  of 
•Oienant  by  the  defendant,  the  plaintiff  had  been  put 
Id  great  costs  and  expenses  of  his  moneys,  to  wit,  to 
Ae  amount  of  100/.,  in  repairing  and  reinstating  the 
ind  fiirm  and  premises ;  and  had  been,  by  reason  of  the 
JMmiaes,  and  not  otherwise,  forced  and  obliged  to  re- 
ht  the  same  at  a  much  less  and  lower  rent,  to  wit,  at  a 
•Ml  of  1002.  per  annum  lower  than  he  otherwise,  and,*— 
|M  ibr  the  breaches  of  covenant  above  assigned,  and 
tm  impoverished  and  bad  state  and  condition  conse- 
|Mit  upon,    and  incidental  thereto, — he  could,  and 
|%li^  and  would  have  done,  and  had  been  and  was 
pberwiae  injured,  &c. 

1^  After  setting  out  the  indenture  upon  oyer,  the  defendant 
I,  amongst  other  pleas,  to  the  first  breach,  that  he 
from  time  to  time,  and  at  all  times,  after  the  making 
IHw  said  indenture,  and  during  the  said  term  thereby 
manage,  farm,  crop,  and  cultivate  the  lands 
letten,  according  to  the  said  four-course  system 
ibandry,  and  did  make  one-fourth  part  of  the  said 
lands  in  each  year  of  the  said  term  a  good  fallow, 
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according  to  the  true  intent  and  meaning  of  the  said  in- 
denture ;  and,  to  the  second  breach,  that  he  did,  from 
time  to  time,  and  at  all  times  after  the  making  of  the 
said  indenture,  and  during  the  said  term  thereby  granted, 
make,  in  each  year  of  the  said  term,  the  said  acres  of  the 
said  arable  land  in  the  said  supposed  breach  of  coveDant 
secondly  assigned,  a  good  fallow,  according  to  tlie  true 
intent  and  meaning  of  the  said  indenture  —  conclnding 
to  the  country. 

By  a  judge's  order,  made  by  consent,  on  the  Slst  of 
August^  1846,  the  cause  was  referred  to  the  award  oft 
barrister,  in  whose  discretion  were  to  be  the  costs  of  the 
cause  and  of  the  reference  and  award.  The  order  o( 
reference  contained  a  clause,  that,  ^^in  the  eveot  of 
either  of  the  said  parties  disputing  the  validity  of  the 
said  award  so  to  be  made  and  published  as  aforesaid,  or 
moving  the  court  to  set  the  same  aside,  the  court  sbooU 
have  power  to  remit  the  matters  thereby  referred,  ortof 
or  either  of  them,  to  the  reconsideration  of  the  said  a^ 
bitrator." 

The  arbitrator  made  his  award  on  the  Slst  of  Octobff 
1846,  as  follows:  — 

"Whereas,  &c.,  &c.,  now,  I,  the  said  arbitrator> 
having  taken  on  myself  the  said  reference,  and  bavinf 
heard  the  evidence  adduced  before  me  on  behalf  of  the 
said  parties  by  their  respective  counsel  and  attomej^ 
and  having  duly  and  maturely  weighed  and  considered 
the  same,  do,  in  pursuance  of  the  said  partly-redlBd 
order,  award,  order,  and  adjudge,  that,  as  to  the  fint 
issue  joined  between  the  parties  in  the  said  action,  the 
defendant  did  notj  from  time  to  time,  and  at  all  tiiM 
after  the  making  of  the  indenture  in  the  defendant's  phi 
set  out,  and  during  the  term  thereby  demised,  maoagi^ 
farm,  crop,  and  cultivate  tlie  lands  thereby  Jetten,  so* 
cording  to  the  four-course  system,  in  manner  and  ftra 
as  he  in  his  plea  to  the  first  breach  in  tlie  deciaratioo  ii 
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tbe  said  cause  assigned*  hath  alleged ;  and  I  assess  the' 
dimages  due  to  the  plaintiff  for  the  said  breach  of  cove- 
mot,  at  I/.  1 5s.  [A  second,  third,  and  fourth  issue 
vere  determined  in  favour  of  the  plaintiff.]  And,  as  to 
the  last  issue,  I  find  the  same  in  favour  of  the  plaintiff,  in 
whose  favour  I  also  determine  the  said  cause.  And  I  do 
farther  order  and  award,  that  [each  of  them]  the  said 
(daintiff  and  defendant  shall  respectively  bear  and  pay 
bisown  costs  of  the  said  cause,  and  that  the  plaintiff  shall 
pij  to  the  defendant  the  costs  incurred  by  him  in  this 
reference,  and  shall  bear  and  pay  his  own  costs  of  the 
wd  reference*  and  shall  further  pay  the  costs  of  this  my 
Nwd." 
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Wmrlledge^  for  the  plaintiff^  moved  to  set  aside  the 
ibove  award,  on  the  ground  of  an  alleged  ^<  perverse  mis- 
id»of  law  "on  the  part  of  the  arbitrator,  in  treating  the 
VL  an  acre  as  a  penalty,  instead  of  liquidated  damages, 
ir  ascertained  rent.  The  affidavits  upon  which  the 
Mtion  was  founded,  stated,  that  evidence  was  given  by 
iheidaintiff  before  the  arbitrator,  of  a  distinct  breach  of 
BQvenant  on  the  part  of  the  defendant,  in  cropping  a 
^bu  of  the  demised  land,  consisting  of  seven  acres, 
BOMrary  to  the  four-course  system  of  husbandry ;  that 
19  evidence  was  offered  in  answer,  nor  was  there  any 
ttenpt,  by  cross-examination,  to  rebut  the  plaintiff's 
SM  b  this  respect ;  and  that  it  was  distinctly  submitted 
hLlhe  arbitrator  by  the  plaintiff's  counsel,  that  the  20/. 
IlitioDed  in  the  covenant  of  the  lease,  and  thereby 
Msaoted  to  be  paid  by  the  defendant  for  every  acre 
|die  arable  land  which  should  be  used,  farmed,  or  tilled 
to  the  covenant,  was  not  in  the  nature  of  a  pe- 
f)  but  of  liquidated  and  ascertained  damages ;  and  the 
>r  was  requested  to  look  into  the  authorities  upon 
subject ;  but  that  the  arbitrator  had  either  made 
award  in  baste,  and  without  duly  considering  the 
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point,  or  had  mistaken  the  law.  It  also  appeared  from 
the  affidavits,  that  a  considerable  body  of  evidence  wis 
given  as  to  the  other  issues,  that  the  case  was  doied 
(at  Bury  St.  Edmunds)  at  seven  o'clock  in  the  evening  of 
the  28th  of  October^  and  that  notice  of  the  award  beiog 
ready  was  delivered  in  London  on  the  Slst 

Since  the  cases  of  Bolfo  v.  Peterson  (a),  Lcm  v. 
Peers  {b), —  in  which  latter  case  Lord  Man^lM  deiilj 
pointed  out  the  difference  between  a  penalQr  and  liqaid- 
ated  damages, — and  Jones  v.  Ctreen  {c),  it  has  been  ooih 
sidered  as  firmly  settled  law  that  a  clause  of  this  lort 
does  not  constitute  a  penalty,  but  that  the  acreage  is  re- 
coverable, upon  a  breach  of  the  covenant,  as  stipolttal 
damages.  When  a  jury  acts  perversely  in  such  a  esse 
as  this,  by  omitting  to  give  damages  for  the  actual  in- 
jury sustained,  the  court  will  direct  a  new  trial— i^arrotf 
v.  Olmius  (d) :  and  there  can  be  no  reason  why  the  same 
relief  should  not  be  afforded  where  a  legal  arbitrator  has 
perversely  mistaken  a  matter  of  law.  That  the  coort 
will  take  notice  of  legal  misconduct  in  an  arbitrator, 
is  quite  clear;  see  the  judgment  of  this  court  in^ 
and  Hinds  in  re.  {e)  [  Wildey  C.  J.  There  are  nomeroos 
decisions  shewing  that  the  court  will  not  withdraw  die 
matter  from  the  judge  whom  the  parties  have  tbem- 
selves  selected,  {g)     It  is  always  competent  to  reserte 


i; 


(a)  2  Bro.  P.  C.  436. 
b)  4  Burr.  2229. 

'c)  S  r.^J.  298. 

(d)  3B.^  Aid.  692. 

(c)  QM.4'G.  847.,  3  Scott, 
X.  JR.  250. 

(g)  See  Wade  v.  Huntley^ 
2  Tidd  Pr.,  9th  edit.  841.; 
Chase  v.  Wistmcre,  13  East, 
357. ;  Boutiiier  v.  nick,  1  2>. 
^  E.  366. ;  Sharman  r.  Bell, 
5  M.  S^  S.  504. ;  Badger  in  re, 
eB.SfAld.  691. ;  Eidiardwn 


y.  Nourse,  S  B.  S^  AUL  £57, 
1  ChitL  R.  674.;  IMvT. 
Barnes,  1  TatimL4%.\  Cnm 
T.  Craven,  7  TaunU  6^  1 
J.  B.  Moore,  403. ;  Crmf  «• 
Synwns,  1  Binsh.  104.,  IJ.B' 
Moore,  434. ;  GoMlMf.Gir- 
main,   II  J.  B.  Mem,  !•  » 
Perryman  v.  SteggaO,  5  JT.  4 
iVc.  93.,  2  Dowk  P.  a  Tf&^ 
Jupp  T.  Grayson^  S  JkwlJ^^  € 
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pobts  of  law  for  the  opinion  of  the  court,  if  the  parties 
cboose  so  to  stipulate,  rather  than  confide  in  the  judg* 
meat  and  discretion  of  the  arbitrator*  Formerly,  the 
courts  were  in  the  habit  of  setting  aside  awards  for  mis- 
feception,  or  improper  rejection,  of  evidence  by  the  arbi- 
trator; but  of  late  it  is  been  clearly  settled  that  the  de- 
dsioQ  of  the  arbitrator  in  this  respect  is  final.]  This  is 
Bot  like  the  case  of  PinJcerton  v.  Caslon  (a),  where  the 
alteDtion  of  the  arbitrator  was  not  called  to  the  particular 
diim :  here,  it  is  distinctly  sworn  that  the  point  was 
nade^  and  the  arbitrator  was  requested  to  consider  it. 

This  being  a  case  in  which  the  arbitrator  has  clearly 
«d  palpably  mistaken  a  firmly-settled  rule  of  law,  the 
jPonrt  will,  at  the  least,  exercise  the  power  reserved  to 
it  by  the  order,  and  remit  the  matter  to  him  for  re- 
eoDsideration. 
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WiLDEf  C.  J«  The  question  as  to  how  far  the  court 
iiill  interfere  to  correct  the  mistake  of  an  arbitrator  in 
ivst  or  in  law,  has  been  presented  in  every  possible 
rittpe.  In  some  of  the  cases  the  discussion  has  pro- 
0ieded  upon  a  supposed  difference,  — where  a  matter  of 
bv  was  in  question,  —  between  a  lay  and  a  professional 
vbitrator.  Lord  Ellenborotsgh  first  (&),  and,  subse- 
i|WDtly,  all  the  judges,  repudiated  any  such  distinction, 
holding,  that,  where  the  parties  have  thought  fit  to 
mthdraw  from  the  decision  of  the  ordinary  tribunals, 
lid  have  selected  their  own  judge,  they  must  be  con- 
iMt  to  abide  bis  judgment.  The  question  has  also  been 
fccmaed  in  cases  where  some  point  of  law  has  suddenly 
IriKD  in  the  course  of  the  inquiry,  and  where,  though 

K  C  201.  (oyermling  Perry" 
mm  T.  St^gdlS) ;    Hardy  v. 


(a)  2  B.  ^  Aid.^704!. 
(6)  In  SI 


I  H.  Sf  W.  185.  ; 
Imdrong  t.  Marthall,  4  Dowl. 
ft  &  59s. ;  Syme»  v.  Good- 

f,  lb.  64d. 


Sharman  ▼.  BeU,  5 
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the  matter  was  present  to  the  mind  of  the  arbitratori 
but  little  time  was  afforded  for  consideration ;  and  tbe 
courts  have  said,  that  whether  the  arbitrator  was  a 
professional  man  or  a  layman,  they  would  not  inquire 
whether  his  conclusion  was  right  or  not,  unless  they 
could,  upon  the  face  of  the  award,  distinctly  see  that 
the  arbitrator,  professing  and  intending  to  decide  in  a^ 
cordance  with  law,  had  unintentionally  and  mistakenlj 
decided  contrary  to  law.  The  question,  therefore,  is, 
whether  we  can,  from  what  appears  on  the  face  of  this 
award,  come  to  the  conclusion  that  the  arbitrator  has 
decided  this  case  in  violation  of  some  known  principle 
of  law.  I  am  unable  to  trace  the  course  of  reasoning 
by  which  the  arbitrator  came  to  the  conclusion  he  did. 
There  is  nothing  on  the  face  of  the  award  to  shew  that 
he  has  done  wrong.  Without,  therefore,  intending  to 
cast  any  doubt  upon  tbe  general  doctrine  laid  down  in 
the  cases  cited,  as  to  the  proper  construction  of  the 
covenant  in  question,  it  is  enough  to  say  that  we  mt 
precluded,  by  the  frame  of  the  award,  from  Interfering. 
It  is  to  be  observed  that  these  rules  tend  to  create  great 
delay  and  expense,  and  to  defeat,  in  many  cases,  the 
object  of  the  parties ;  having  obtained  the  decision  of  the 
tribunal  which  they  themselves  have  chosen,  they  bare 
but  little  ground  of  complaint  if  its  judgment  si 
happen  to  be  erroneous. 


CoLTMAN,  J.  It  is  not  necessary  on  this  occasion  to 
express  any  opinion  as  to  whether  the  plaintiff  vas 
entided  to  receive  20/.  per  acre  for  the  breach  of  the 
defendant's  covenant,  or  whether  that  was  a  matter  to 
be  compensated  in  damages.  If  that  were  the  point  to 
be  determined  here,  it  might  require  more  considentioBi 
But  I  agree  with  the  lord  chief  justice,  that  tbe  award 
does  not,  upon  the  face  of  it,  shew  that  the  arbitralorto 
made  any  mistake  in  point  of  law ;  and  we  cannot  a^ 
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ume  it  from  what  is  presented  to  us  in  the  affidavits* 
therefore  think  there  should  be  no  rule. 

J\if  AULE,  J.  I  also  think  that  no  rule  should  be 
ranted  in  this  case.  If  the  case  had  been  left  to  follow 
le  ordinary  course,  it  would  have  been  decided,  as  to 
le  facts,  by  a  jur}*,  and,  as  to  the  law,  by  the  judge, 
iih  an  ultimate  appeal  to  a  court  of  error.  The  par- 
ies, for  some  reason,  thought  (it  to  withdraw  the  case 
rom  that  mode  of  trial,  and  to  refer  the  whole  to  an 
rbitrator,  thinking,  probably,  that  the  facts  would  be 
dore  conveniently  ascertained,  and  the  law  more  con- 
veniently determined  by  one  from  whose  judgment  there 
iras  no  appeal,  and  that  an  arbitrator  would,  in  the  par- 
icnlar  case,  be  a  better  judge  of  the  facts  than  a  jury, 
md  of  the  law  than  the  court.  It  is  quite  true  that  it 
is  sometimes  advantageous  to  have  a  matter  decided  by 
K  person  possessing  the  smallest  possible  knowledge  of 
l>v«  These  considerations  have,  in  modern  times,  in- 
'oced  the  courts  to  deal  much  more  liberally  with 
>nrds  than  was  formerly  their  practice,  and,  generally 
PM^king,  to  hold  them  to  be  final,  unless  some  sub- 
^ntial  objection  appears  upon  the  face  of  them.  There 
^nothing  upon  the  face  of  this  award  to  shew  that  the 
Inclusion  the  arbitrator  has  come  to  is  not  a  perfectly 
it  and  right  one.  I  cannot  say  that  the  arbitrator 
^  not  have  been  quite  right  in  assessing  the 
UKiCiges  for  the  breach  of  covenant  at  the  sum  he  has 
^X'cled,  instead  of  assessing  them  at  the  rate  of  20/. 
^  acre.  This  is  not  like  the  case  of  Farrant  v* 
^sitf.  There  the  covenant  was  simply  a  covenant  to 
^J  cin  additional  rent  of  50/.  for  every  acre  that  should 
^  t>1oughed  up;  whereas,  here,  the  complaint  is,  not 
'^Ply  that  the  defendant  did  not  pay  the  additional 
^^  bat,  in  the  alternative,  that  he  did  not  cultivate 
^  land  according  to  a  given  system,  or  pay  the  20/. 
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AD  acre.  In  such  a  case,  it  may  or  may  not  be  impen* 
tive  on  a  jury  to  assess  the  damages  at  the  20L  an  acrci 
and  an  arbitrator  may  be  forgiven  if  he  decide  accordiog 
to  what  occurred  to  him  to  be  the  justice  of  the  case. 


V.  Williams,  J«,  concurred. 


Rule  refiuel 


Nov.  23. 


Kent  v.  The  Grbat-Westekn-Railway 

Company. 


By  a  railway 
act  it  was 
enacted,  that 
no  action 
should  be 
brought 


^T^HIS  was  an  action  of  assumpsit  for  money  had  and 

received,  brought  to  recover  650/.  for  all^;ed  over* 

charges  demanded  and  taken  by  the  Greal^WesUnh 

Railway  Company  from  the  plaintiff,  a  carrier  between 

f^anythmg    '^'^^  *"^  Abingdon. 

done  or  Before  the  commencement  of  the  action,  the  plaiotiir 

omitted  to  be   caused  the  defendants  to  be  served  with  a  notice  of  acdoQ 

done  m  pur- 

suance  of  the    under  the  223rd  section  of  the  5  &  6  fK  4.  c.  cviL   loe 

act,  or  in  the   notice  referred  to  nine  several  books  of  account  deliTercd 
the  powers  or  ^^^^r^with,  containing  minute  details  of  the  alleged  ote^ 


authorities 
given  by  the 
act,  unless 
twenty  days' 
previous 


charges. 

The  writ  of  summons,  which  was  sued  out  on  tlK 
25th  of  June^  1845,  was  indorsed  for  650/.  d^t,aDd 
2/.  5s.  costs. 


notice  in 

writing  should  ^ae  given.  The  company  having,  contrary  to  the  proviiioiif  of  ^ 
act,  made  excessive  charges  for  the  carriage  of  goods,  and  claimed  and  noBud 
the  amount  of  such  charges  from  the  plaintiff:  —  Held,  that  in  an  actioaftr 
money  had  and  received  brought  to  recover  back  the  sums  so  extorted,  the  cdO* 
pany  were  entitled  to  a  notice  of  action. 

The  sum  indorsed  on  the  writ  for  costs  was  2/.  5«.  only.  On  taxatioD,  ^ 
master  allowed  133/.  I2s.  2d,  costs  in  respect  of  the  notice  of  action;  dieoBlf 
objection  urged  before  him  being,  that  the  plaintiff  was  not  entitled  to  any  CRitt 
incurred  prior  to  the  issuing  of  the  writ,  no  exception  beii^  taken  as  to  tkir 
amount  The  allowance  of  costs  for  the  notice  of  action  was  held  to  be  piopff  i 
and  the  court  refused  to  enter  upon  the  question  of  amount 
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The  declaration  was  delivered  on  the  12th  of  Jtdy^ 
1845|  and  with  it  particulars  of  demand,  as  follows :  — 

^  This  action  is  brought  to  recover  of  the  said  com- 
[Mmy  the  following  items  of  claim,  viz. :  -— 

*^To  amount  of  overcharges  made  by  the  company 
to  the  plaintiff,  and  paid  by  him  to  them,  for  the  car- 
riage of  goods  by  the  Great  Western  Railway  Company^ 
between  the  1st  of  October^  1842,  and  April  the  30th, 
1844,  tkejidl  particulars  of  whichf  with  the  dates  and 
items,  have  already  been  delivered  to  the  company^  in  the 
fkintiff^s  notice  of  action,  and  in  four  books  of  account 
therein  referred  to,  and  respectively  marked  O.  No.  ]., 
0.  No.  2.,  O.  No.  S.,  and  O.  No.  4.  The  plaintiff  claims 
fcr  these  overcharges,  1 75/.  75.  Sd. 

''To  amount  of  further  overcharges  made  by  the 
oompany  to  the  plaintiff,  and  paid  by  him,  to  them  for 
the  carriage  of  goods  on  the  lines  of  railway  worked  by 
die  oompany,  between  May  the  1st,  1844,  and  January 
^Slst,  1845,  theJuU  particulars  of  which,  with  the  dates 
tMrf  items,  have  already  been  delivered  to  the  company,  in 
ikptainliff^s  notice  of  action,  and  in  five  books  of  ac- 
tooQt  therein  referred  to,  and  marked  respectively  K* 
Na  1.,  K.  No.  2.,  K.  No.  3.,  K.  No.  4.,  and  K.  No.  5. 
"The  plaintiff  claims,  for  these  overcharges,  264/.  85.  ^d. 

^To  an  allowance  or  discount  of  10 per  cent,  on  the 
company's  charges,  to  the  plaintiff,  for  goods  carried  for 
Ae  plaintiff  on  the  said  lines  of  railway,  between  May 
die  1st,  1844,  and  the  31st  of  January,  1845,  being  the 
Mne  allowance  of  lOj^^r  c^/.  mentioned  in  an  agree- 
Meot  made  by  the  company  with  the  plaintiff,  which  is 
ift  forth  in  the  first  count  of  the  declaration  herein, 
«kI  thejidl  particulars  whereof  have  also  been  delivered 
j^  the  company  in  the  said  notice  of  action,  and  the  said 
Jin-mentioned  five  books  of  account  therein  referred  to. 
4lie  plaintiff  claims  for  this  allowance  201/.  IO5. 

''llie  plaintiff  also  seeks  to  recover  such  other  da« 
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iDflges  Bs  a  jury  may  give  for  the  breach  of  the  agree- 
n:ent  set  forth  in  the  said  first  count,  and  interest  at  £ 
per  cent,  on  the  said  several  sums  above  mentioned,  from 
the  respective  times  at  which  the  same,  or  any  portion 
thereof,  were  paid,  until  final  judgment  in  this  action.'' 
On  the  21st  ofjub/j  the  defendants  took  out  a  som- 
mons  calling  on  the  plaintiff^  to  shew  cause  why  be 
should  not  deliver  *^a  further  and  better  account  m 
writing  of  the  particulars  of  the  plaintiff's  demand  for 
which  this  action  was  brought,  distinguishing  which  of 
the  sums  in  the  particulars  delivered,  were  claimed 
under  each  count ;  and  why  each  count  should  not  be 
limited  to  different  and  distinct  causes  of  action.''  This 
summons  was  attended  on  the  23rd,  when  Wightman^i^ 
declined  to  make  any  order  for  further  particulars,  f» 
cofisequence  of  the  full  particulars  which  had  been  fur- 
nished to  the  company  by  the  notice  of  action  and  the 
books  of  account  therein  referred  to. 

The  cause  was  tried  before  Tttidalj  C.  J.,  at  the  sit- 
tings in  London  after  Hilary  term,  1846,  when  a 
diet  was  found  for  the  plaintiff  for  181/.  45.  lli/.ove 
and  above  a  set-off  claimed  and  proved  by  the  d 
fendauts. 

Upon  the  taxation  of  the  plaintiff's  costs,  the  master- 
allowed  the  following  items  of  charges  preliminary  ic 
the  action :  — 

"  Letter  for  payment      -  -  - 

^^Instructions  for  very  special  notice  of 
action  -  -  -  - 

^'  Drawing  same,  upwards  of  2500  folios 
"  Fee  to  counsel  to  settle 
"  Attending  him  -  -  . 

"  Service  of  notice  of  action,  &c. 

The  allowance  of  these  items  was  objected  to  be/brv 
the  master,  on  the  ground,  that,  as  the  writ  was  ik 
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tion  of  the  action,  and  the  costs  indorsed  thereon 
f.  6s,  only,  the  plaintiff  was  concluded  therebyy 
It  the  master  had  no  power  to  allow  the  plaintiff 
irges  for  preliminary  proceedings, 
lication  was  afterwards  made  to  a  judge  at 
nrs  for  a  reviewal  of  the  taxation.  The  judge 
)on  ordered,  that,  on  payment  of  the  damages 
t  undisputed  items  of  the  bill  of  costs,  the  dis- 
teros  should  stand  over  until  Michaelmas  term. 


1846. 
Kbnt 

V. 

The  Gebat- 

WssTnur- 

Railway 

Company* 


mellj  Serjt.,  accordingly,  on  the  second  day  of 
OQ,  obtained  a  rule  nisi  for  a  reviewal  of  the  tax- 
in  respect  of  these  last-mentioned  items.  He 
ted,  that,  although  a  notice  of  action  might  have 
ecessary,  it  was  not  necessary  to  give  it  with  all 
luteness  of  a  particular  of  demand,  which  the  de- 
'3  might  call  for,  or  not,  at  their  election* 

burdf  Serjt,  and  J.  Brown,  shewed  cause.  The 
)f  action  here  was  similar  to  that  in  Parker  v. 
reat^Western-Rail'may  Company  {a),  in  which  case 
ir  notice  of  action  was  given,  the  costs  of  which 
Uowed  on  taxation.  The  22Srd  section  of  the 
iy*s   act  of  incorporation,    5  &  6  J^  4.   c.  cvii., 

*^  that  no  action,  suit,  or  information,  nor  any 
roceeding  of  what  nature  soever,  shall  be  brought, 
need,  or  prosecuted  against  any  person,  for  any 
one,  or  omitted  to  be  done,  in  pursuance  of  this 
in  the  execution  of  the  powers  or  authorities,  or 
the  orders  made,  given,  or  directed,  in,  by,  or 
this  act,  unless  twenty  days'  previous  notice  in 

shall  be  given  by  the  party  intending  to  com- 
and  prosecute  such  action,  suit,  information,  or 
proceeding,   to  the    intended  defendant.*'     The 


(a)  7  iV.  (JJ-  G.  2r»3.,  7  Scott,  N.  R,  SS5. 
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1846.        question  is,  whether  that  which  is  the  foandation  of  thii 

"— ~~        action  was  a  thing  done  in  pursuance  of  the  act,  or  ii 

the  execution  of  the  powers  or  authorities  given  by  tin 

The  Grbat*    act.    Though,  in  point  of  form,  an  action  for  money  bad 

Wbstbbn-     g^ j  received,  this  is  in  reality  an  action  to  recover  com- 
Railwat  . 

Compftny.      pensation  for  a  series  of  torts  committed  by  the  company. 

In  Parker  v.  The  Great^fFestem-Raihoay  Compat^  il 
was  urged  on  behalf  of  the  company  that  they  conU 
be.  sued  only  in  case:  but  the  court  held  otherwise  (a): 
indeed,  it  would  be  absolutely  impracticable  to  sue  in  that 
form,  the  overcharges  being  more  than  fourteen  thou- 
sand in  number;  in  case,  each  would  require  a  separata 
count,  {b)  The  act  of  parliament  is  framed  upon  the  sa^ 
position  that  the  company  were  about  to  construct  a  nev 
line  of  road,  which  the  public  were  to  be  at  liberty  to 
use  with  their  own  carriages  and  locomotives.  It  coo- 
templates  the  possibility  of  the  company  themselves  be* 
coming  carriers:  the  164th,  165th,  166th9  and  167di 
sections  empower  them  to  take  tolls;  and*  the  ITSth 
section  provides  that  the  charges  shall  be  reasonable^ 
and  equal  to  all  parties  using  the  line.  fVittet  r. 
Tidey  (c),  Greenwqy  v.  Hurd  (ef),  and  Bcgfd  v.  Vu 
Crqydon^Rail'voay  Company  (^)^  shew  that  the  right  of 
the  defendants  to  a  notice  of  action  does  not  depesd 
upon  the  form  of  the  action.  In  Waierhouse  v.  Keen{g)i 
by  a  turnpike  act,  it  was  enacted  that  no  action  ahooid 
be  commenced  against  any  person  for  any  thing  dooeki 
pursuance  of  the  act,  until  twenty-one  daya^  notice 
should  be  given  to  the  clerk  of  the  trustees,  or  afkr 
siK  calendar  months  next  after  the  fact  committed,  &&; 


(a)  And  see  Pickfard  v.  The 
Great'  Westem'Railvoay  Com' 
pany,  S  M.  S^  W.  372.,  10  M. 
^  W.  S99v  where  case  was 
brought  for  a  refusal  to  carry^ 
after  a  tender* 


[ti\  Quart, 

;)  1  Show,  214. 

V)  4»T.R.  553. 

(e)  4  JV.  C.  669.,  6Seitt, 

46l.,  6  DawL  P.  C.  721. 

(jg)  4B.S;C.fW>. 
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wns  held,  in  assumpsit  against  a  toU-coUectorf        1846. 
to  recover  back  money  alleged  to  have  been  '■ 

by  him   improperly  as  toll,  that  twenty-one        K.bnt 
»tioe  of  action  ought  to  have  been  given.     Bay-   The  Great* 
there  said :  "  It  is  true  that  many  of  the  expres*     Westkrk- 
that  clause  seem  to  point  to  actions  of  tort;  but     Company/i 
terial  to  consider  the  substance,  rather  than  the 
irm,  of  the  action.     In  many  cases  the  subject- 
3f  the  action  is  substantially  tort,  but  the  plain- 
r  waive  that  tort,  and  bring  assumpsit.     If  an 
le  brought  in  consequence  of  a  thing  substantially 
pursuance  of  the  act  of  parliament,  it  is  a  case 
the  act."     And  Hdroyd,  J.,  said :   "  The  de- 
g  and  taking  the  toll  was  an  act  done  in  pursu- 
the  act.     This. is  a  case,  therefore,  within  the 
if  the  act.     It  is  a  case  also  within  the  mischief 
d  to  be  avoided  by  the  act  of  parliament     The 
collected  by  the  lessee.     It  is  consistent,  therew- 
ith the  object  of  this  enactment,  if  he  improperly 
ny  toll,  that  he  should  have  an  opportunity  of 
Qg  amends.      The  same   mischief  would  arise 
le  neglect  to  give  the  notice  in  such  an  action  as 
I  if  it  were  an  action  of  tort."     So,  in  Smith  v. 
t),  an  act  of  parliament  established  a  company  for 
;  and  maintaining  certain  docks  and  basins,  and 
zed  them  to  appoint  a  dock-master,  who  was  to 
ower  to  direct  the  mooring.  Sec,  of  all  vessels 
being  in,  the  docks,  and  to  have  the  control  over 
ice  of  one  hundred  yards  of  the  entrance  into 
ks,  so  far  as  related  to  the  transporting  of  vessels 
in  or  going  out ;  and  the  company  was  to  be 
the  name  of  their  treasurer;  and,  if  any  acUon 
be  brought  against  any  person^^  any  thing  done 


(a)  \0B.6^C.  277.,  5  M.  S(  S.  2«5. 
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1846.        in  pursuance  of  the  act,  such  action  was  tobe  comineu 

■        within  six  calendar  months  after  the  fact  commit 

^""^        An  action  Iiaving  been  brought  against  the  treasurer 

The  Great.    ^^  hijury  done  to  a  vessel  (within  one  hundred  yard 

Wewbbn-     the  entrance  of  the  docks)  by  reason  of  improper  dii 

Company^     ^^^"^  having  been  given  by  the  dock-master  in  tn 

porting  her  into  the  docks  —  it  was  held  that  the  gi? 

of  such  directions  was  a  thing  done  in  pursuance  of 

act  of  parliament,  and  that  the  action  ought  tbereC 

to  have  been  brought  within  six  calendar  months  al 

such  directions  were  given.    IfFilde,  C  J.  referred 

Sellic/c  V.  Smith,  (a)  ]     The  point  was  also  much  i 

cussed  in  the  recent  case  of  Charrinton  y.  Johnsau 

The  cases  of  Morgan  v.  Palmer  {c)^  Palmer  v.  2 

Grand-Junction-Bailwaj/    Compamf  (d)^  and   Carfm 

The  Brighton^Railway  Company  (e),  which  will  probil 

.    be  relied  on  for  the  defendants,  are  plainly  distingoH 

able.     In  the  first  of  these  cases,  the  matter  complaio 

of  could  in  no  sense  be  said  to  be  an  act  done  by  virt 

or  under  colour  of  the  defendant's  office  of  justice  ofti 

peace :  in  the  last  two,  the  defendants  were  acting  in  tl 

capacity  of  common  carriers,  and  were  therefore  altqgetb 

out  of  the  protection  of  their  respective  acts.    Her 

however,  the  company  were  clearly  acting  in  thesnppoa 

execution,  and  under  colour  of,  the  act  of  parliimeo 

although  not  in  obedience  to  it :  and  no  prudent  perse 

could,  under  the  circumstances,  have  advised  the  plainti 

to  commence  his  action  without  a  previous  notice.    Tli 

principle  of  construction  applied  to  these  acts,  is,  that 

there  be  any  ambiguity  in  the  clauses  imposing  tolls  o 

duties,  they  are  to  be  construed  most  strongly  agiitf 

the  company,  and  in  favour  of  the  public  (g) :  Barrrit  i 


(a)  IIJ.  B.  Moore,  4i5% 
2  C.  S^  P.  284. 

(6)  IS  M,S^  W.  8o6. 
(c)  2  B,  S<  a  729. 
Id)  4  M.  .S  W'-  7Mh 


t  (0^0.  B.  747. 

(g)  Such     a     constmctiii 

would    aeem   rather  to  a«4 

those  who  contended  that  Dodce 

of  action  was  not  necessary. 
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JieSiockton^and^Darlingiofi'Iiailway  Company,  (a)    As        1846. 

well,  therefore,  upon  authority  as  upon  principle,  this  is        - 

a  case  in  which  a  notice  of  action  was  necessary.     A  "^"^ 

notice  of  action  which  had  not  supplied,  the  information    The  Grbat- 

liere  given,  would  not  have  enabled  the  defendants  to     Wbstbwt 

tender  amends :  and,  if  the  notice  had  not  been  accom-     Company. 

ptnied  by  the  account  of  overcharges,  the  defendants 

must  necessarily  have  required  them  in  the  shape  of  par- 

Cicuiars.     The  particulars  delivered  with  the  declaration 

do^  in  fact,  refer  to,  and   incorporate,  these  accounts. 

[Ckannellf  Serjt.,  intimated  that  he  should  insist,  that, 

wnroing  a  notice  of  action  to  be  necessary,  the  master 

was  not  justified  in  allowing  the  charge  to  the  extent  he 

did.]    It  does  not  appear  from  the  affidavits  that  any 

iQch  point  was  made  before  the  master :  and  it  is  not 

competent  to  a  party  to  ask  for  a  reviewal  of  taxation, 

ipon  grounds  for  the  first  time  suggested  on  the  motion. 

Cletrly  the  plaintiff*  is  not  precluded  by  the  indorsement 

of  the  writ   from  recovering  the  charges  in  question : 

Bowdidge  v.  Slan€y{b) ;  Jacquot  v.  Boura,  (c)  The  amount 

to  be  allowed  was  purely  in  the  discretion  of  the  mttster. 


\ 


Ckannelly  Serjt.,  and  Keating^  in  support  of  the  rule. 
It  will  not  be  contended,  on  the  part  of  the  defendants, 
that  their  right  to  notice  is  affected  by  the  form  of  the 
•ction.  But  it  is  insisted,  upon  the  authority  oi  Palmer 
V.  The  Grand^JuTictiofi' Railway  Company^  and  Carptie  v. 
21^  Brighton-  Railway  Company^  that  here  the  defend- 
iiits  were  acting,  not  in  pursuance  or  in  execution  of 
the  powers  given  to  them  by  the  act,  but  as  common 


;  («)  ZM.S^G.  1S4.,  2  Scott, 
^.  K  R,  337  • ;  affirmed  on  error 
fa  the  Exchequer  Chamber, 
'■  iM.SfG.  956.,  3  Scott,  N.  R. 
.  tQl3.,  and  in  the  House  of 
'  ioidf,  1  M.S^G.  S70.,  8  Scott, 
^.R.641. 

VOL.  Ill    —  CB.  3  A 


(6)  2  N.  C.  142.,  2  Scott, 
197.,  S,C.  per  nom,  Bowditch  v. 
Slaney,  4  DowL  P.  C.  1 40. 

(c)  5  M.  Si  W.  155.  S.  C. 
per  nom.  Jacquot  v.  Boura, 
7  Dowl  P.  C.  331. 
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]84(>.        carriers.     In  the  former  of  those  cases,  the  act  of  in- 
corporation, 3  W.4f.  c.  xxxiv.  *.  214.    provided  that  no 
action,  &c.,  should  be  brought,  &c.,  against  any  person, 
The  Great-  J^''  ^^^  thing  done^  or  omitted  to  be  done,  in  pwsuafice  <f 


Kent 


Webtern- 
Railwat 
Company. 


the  actj  or  in  the  execution  of  the  powers  or  authorilm^ 
&C.,  unless  fourteen   days'  previous  notice  in  writiog 
should  be  given  by  the  parties  intending  to  comioence 
such  action,  &c.       In  an  action  against  the  compaoj 
(alleging  them   to  be  owners   and   proprietors  of  the 
railway),  for  not  safely  carrying  and  conveying  certain 
horses  in  their  carriages  on  the  railway,  whereby  one 
was  killed,  and  others  were  injured  :  it  was  held  that 
the  company  were  not  entitled  to  notice  of  action,  as  for 
a  thing  done,  or  omitted  to  be  done,  in  pursuance  of  the 
act.    Parke,  6.,  in  delivering  the  judgment  of  the  court, 
there  says :   ^^  If  the  action   was  brought  against  the 
railway  company  for  the  omission  of  some  duty  imposed 
upon  them  by  the  act,  this  notice  would  be  required. 
If,  for  instance,  it  was  founded  on  a  neglect  in  not  duly 
fencing  the  railway,  on  account  of  which  the  travellug 
on  it  was  dangerous  to  those  passing  along  it,  assuming 
that  such  an  obligation  resulted  from  the  180th  section, 
or  from  the  general  purview  of  the  act,  that  case  would 
have  fallen  within   the  214th  section.     But,  when  the 
matter  is  looked  at  and  explained,  it  appears  that  the 
action  is  not  of  that  nature,  but  the  defendants  are  soe& 
as  common  carriers,  who  have  received  nine  horses  fo^ 
the  purpose  of  being  taken  to  their  journey's  end,  which^ 
they  have  not  so  delivered,  but  that,  on  the  contrary '^ 
one  has  been  killed,  and  others- severely  injured,  in  con—*" 
sequence  of  an  accident  on  the  railroad :  the  action  i  ^ 
brought  against  them,  therefore,  in  their  character  c^' 
common  carriers  :  and  it  appears  to  me  that  a  breach  c^' 
their  duty  in  that  character  is  not  a  thing  omitted  to  U^ 
done  in  pursuance  of  the  act,  or  in  the  execution  of  the 
powers  or  authorities  given  by  it.     The  act  does  voC 
compel  them   to  be  common  carriers;  it  only  enables 
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m  to  be  so,  so  far  as  they  shall  think  fit ;  and,  when 
Y  have  elected  to  become  so,  they  are  liable  in  that 
meter  in  the  same  way  that  other  common  carriers 
^  IMaule^  J.  What  the  company  did  in  that  case, 
f  could  have  done  without  the  assistance  of  the  act : 
I  not  so  here.]  It  may  be  that  the  plaintifTs  remedy 
es  out  of  the  provisions  of  the  act,  and  yet  that 
defendants  derive  no  authority  or  protection  there- 
n.  Carpue  v.  The  London- aiid-Brighton^Railway 
tpany  is  precisely  in  point.  That  company,  by 
r  act,  7  fF.  4.  &  1  VicU  c,  cxix.,  were  empowered  to 
:e  the  railway,  which  all  persons  were  to  have  liberty 
se  with  carriages,  &c.,  on  payment  to  the  company 
oils  regulated  by  the  act;  the  company  were  also 
K>wered  to  provide  locomotive  engines  on  the  rail- 
',  and  to  charge  for  the  use  of  them,  and  to  use  loco-^ 
ive  engines  and  carriages  for  the  conveyance  of 
sengers,  goods,  &c.,  and  to  charge  for  such  convey- 
er in  addition  to  the  toll,  within  a  limited  amount: 
i  it  was  enacted  that  no  action  or  proceeding  should 
Prosecuted  against  any  person  or  corporation^or  any 
g  done  J  or  omitted  to  be  done^  in  pursuance  of  the  act^ 
n  the  execution  of  the  powers  or  authorities  given 
t,  without  twenty  days'  notice  in  writing.  A  declar- 
1,  in  case,  against  the  company,  charged  that  they 
^  owners  of  the  railway,  and  of  carriages  used  by 
^  for  the  conveyance  of  passengers  along  it,  for 
LTd;  that,  they  being  owners  of  the  railway  and 
iages,  the  plaintiff,  at  their  request,  became  a  pas- 
«r  in  one  of  the  carriages,  for  reward  to  them,  and 
received  him  as  such  passenger,  and  it  became 
^  duty  to  use  due  care  and  skill  in  conveying  him : 
ch,  that  they  did  not  use  due  care  and  skill  in  con- 
ng  him ;  but  took  so  little  care,  and  so  negligently 
unskilfully  conducted  themselves  in  carrying  him, 
managing  the  carriage  in  which  he  was  a  passen- 
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J84C.        ger,  the  train  to  which  it  was  attached,  and  the  engir 

whereby  it  was  drawn  upon  the  company's  railway,  th; 

^'^^        the  carriage  was  thrown  off  the  rails,  and  the  plaintiff  ir 

The  Gkkat-  jured :  it  was  held  that  no  notice  of  action  was  necessar 

^^'"^T*^"^^-     the  company  being  sued  in  their  capacity  of  carrier 

Comnanv  ^"^'  "^^  ^^^  ^"^  thing  done  or  omitted  under  the  specie 
authority  of  the  act;  although,  for  the  purpose  of  shew 
ing  that  the  accident  occurred  from  a  speed  that  wa 
improper  under  the  circumstances,  evidence  was  giver 
that  the  rails  were  defective  at  the  spot. 

Assuming  this  case  to  be  governed  by  the  SSSrd  sec- 
tion of  the  act,  and  that  a  notice  of  action  was  neces- 
sary, the  master  was  not  justified  in  allowing  so  large 
a  sum  as  133/.  I2s,  2d.  [IVilde^  C.J.  This  point  was 
not  made  before  the  master.  Upon  a  motion  of  this 
sort,  the  affidavits  ought  distinctly  to  point  to  the  par- 
ticular objection,  and  to  shew  that  the  attention  of  the 
officer  was  called  to  it.]  The  rule  of  court  of  Hila^ 
term,  2  IV.  4.  §  ii.,  contemplates  that  the  defendant 
shall  in  all  cases  have  the  option  of  staying  the  pro- 
ceedings upon  pciyment  of  the  sum  indorsed  on  the  writ 
for  debt  and  costs.  The  plaintiff  clearly  could  not,  in 
that  indorsement,  claim  the  costs  of  such  a  notice  as 
this,  {a)  iMauley  J.  The  only  authority  for  giving 
costs  at  all,  is  the  statute  of  Gloucester  (6),  which  gives 
to  the  plaintiff  the  costs  of  his  '*  writ  purchased:*'  why 
may  not  the  costs  of  the  notice  be  included  in  the  in- 
dorsement as  part  of  the  costs  of  the  writ  purchased?]  The 
language  of  the  rule  shews  what  costs  were  intended. 


CoLTMAN,  J.  (c)     This  case   appears    to  me  to  be 
distinguishable   from    Palmer  v.    T^e   Grand-^mdii^- 


(a)  The  indorsement  is  to 
state  the  amount  of  the  debt, 
and  '*  the  amount  of  what  the 
plaintiff's  attorney  claims  for 
the  costs  of  such  writ  or  process, 
arrest,  or  copy  and  service,  and 


attendance  to  receive  debt  flJ*^ 
costs." 

(b)  6  Edw.  1.  e.  1. 

(c)  Wilde,  C.  J.,  htnAg 
been  of  counsel  in  the  cuwe, 
took  no  part  in  the  ja<lgiDfot 
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Railway    Company  and    Carpiic   v.    llic   London-and^        J84G. 

Brigkiaii" Railway  Company.     In  those  cases,  the  com-       

panics  were  in  the  performance  of  the  ordinary  duties  of        I^^^nt 

common  carriers.     Here,  however,  the  defendants  were  xhe  Grkat- 

professing  to  act  solely  and  entirely  under  the  authority  Wkstern- 

RaIIjWAV' 

of  their  acts   of  parliament.      They   were,    therefore.     Company. 

clearly  entitled  to  notice  of  action.     If  there  was  any 

ground  for  objecting  to  the  amount  of  the  charge  for 

such  notice,  that  should  have  been  urged  before  the 

master.      That  was  not   done;    the  only   point   made 

being  that  the  plaintiff  was  not  entitled  to  recover  in 

respect  of  any  costs  incurred  prior  to  the  issuing  of  the 

writ. 


Maule,  J.  I  am  of  the  same  opinion.  I  think  the 
subject-matter  of  charge  in  this  action  clearly  was  a 
thing  done,  or  omitted  to  be  done,  in  pursuance  of  the 
act.  The  act  enables  the  company  to  carry  goods, 
charging  a  sum  consisting  of  such  toll  as  they  choose  to 
take,  plus  a  reasonable  sum  for  the  carriage.  The 
plaintiff  and  the  defendants  are  in  reality  trying  in  an 
action  of  assumpsit  (which  makes  no  difference)  whether, 
under  the  act^  the  defendants  were  entitled  to  charge 
certain  prices.  It  is  scarcely  possible  to  conceive  a  case 
more  distinctly  within  the  purview  of  the  act.  The 
company  were  doing  what  they  considered  to  be  in  pur- 
suance of  the  act :  and  therefore  the  case  is  clearly  one 
in  which  a  notice  of  action  was  necessnrv.  The  act  of 
parliament  in  question  passed  after  the  making  of  the 
rule  requiring  the  indorsement  of  the  debt  and  costs  on 
the  writ ;  and  it,  in  effect,  provides  that  no  writ  shall 
issue  against  the  company  for  any  thing  done,  or  omitted 
to  be  done,  in  pursuance  of  the  act,  or  in  the  execution 
of  the  powers  or  authorities  given  by  it,  unless  twenty 
days'  previous  notice  shall  have  been  given.  It  would 
be  a  very  unjust  thing  if  the  company  could  defeat  the 
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1846.        action  if  no  notice  were  given,  and  yet  have  the  option 

of  avoiding  the  costs  of  such  a  notice  by  paying  the  sura 

Kent         demanded,  and  455.  for  the  writ  and  service,  within  the 

V, 

The  Great-   four  days. 

Western-         ]  think  the  amount  was  proper  for  the  master's  con- 
Companv      sideralion.     It  does  not  appear  to  have  been  suggested 
before  him  that  the  sum  charged  was  excessive;  it  is 
therefore  clearly  too  late  to  urge  that  objection  now. 

V.  Williams,  J.,  concurred. 

Rule  discharged,  with  costs. 


Nov,  17. 


Bradley  v.  Gray. 


In  debt  on  a  T^EBT,  upon  a  judgment.     The  declaration  stated 

judgment,  that  the  plaintiff,  on  &c.,  in  the  court  of  our  lady 

tion  alleged  ^^^  Queen  of  Her  Bench  here,  at  Westminster^  in  the 

that  the  plain-  county  of  Middlesex^  by  the  consideration  and  judgment 

tiff  recovered    ^f  ^jjg  g^jj  court,  recovered  a^rainst  the  defendant,  as 

a  judgment  ^  ° 

against  the       ^^^  ^^  certain  debt  of  18/.,  as  also  SL  185.,  which  in  and 

defendant « in  by  jhe  said  court  of  our  said  lady  the  Queen  of  the 
our  lady  the  Bench,  were  then  adjudged  to  the  plaintiff  for  his  damages 
Queen,  of        which  he  had  sustained,  as  well  by  reason  of  the  delen- 

Her  Bench       ^^^^  ^p  ^^iq  said  debt,  as  for  his  costs  and  charges,  &c 
here  at  nest-  ,  ^ 

minster,  in  To  this  the  defendant  pleaded,  that  there  is  not  any 

the  county  of  record  of  the  said  supposed  recovery  remaining  in  die 
Middlesex" 

The  defend- 
ant pleaded  "that  there  was  not  any  record  of  the  said  supposed  recorery  reroiining 
in  the  said  court  of  our  lady  the  Queen,  before  the  Queen  Herself  at  WestmimUr 
(named  in  the  declaration  the  court  of  our  lady  the  Queen  of  Her  Bench  at  Walt' 
minster),  in  manner  and  form  as  in  the  declaration  alleged."  The  plaiodlT  re- 
plied, "^  that  there  was  such  a  re'rord  of  the  said  recovery  remaining  in  the  slid 
court  of  our  lady  the  Queen  of  Her  Bench  here,  in  manner  and  form  aa  the  pUio- 
tiff  had  in  the  said  declaration  alwve  alleged  :  " — 

Held^  that  the  plaintiff  proved  the  affirmative  of  the  issue^  by  the  producdoo  of 
a  record  of  a  judgment  recovered  in  this  courtt 
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court  of  our  lady  the  Queen,  before  the  Queen  1846. 
'self  at  IVestminsler  (nan)ed  in  the  declaration  the 
rt  of  our  lady  the  Queen  of  Her  Bench  at  H'est^ 
ster\  in  manner  and  form  as  in  the  declaration  Grat. 
ve  alleged. 

^he  plaintiff  replied,  that  there  is  such  a  record  of 
said  recovery  remaining  in  the  said  court  of  our  lady 
Queen,  of  Her  Bench  here,  in  manner  and  form  as 
plaintiff  hath  in  the  said  declaration  above  alleged. 

^earson^  for  the  plaintiff,  now  prayed  judgment,  upon 
luction  of  the  record  of  a  judgment  of  this  court, 
esponding  with  that  mentioned  in  the  declaration. 

^ishy  for  the  defendant,  objected,  that  the  record 
luced  did  not  sustain  the  issue,  the  declaration  in 
-t  stating  a  judgment  recovered  in  the  court  of 
«n's  Bench,  though  stating  it  informally ;  and  that 
plaintiff  could  not  assert  that  the  plea  was  not  an 
ver  to  the  action,  for,  in  that  case,  no  issue  proper 
ig  joined,  he  could  have  no  judgment. 

^earson^  for  the  plaintiff.  The  declaration  describes 
^  a  sufficient  degree  of  accuracy  a  judgment  of  this 
ft.  It  certainly  does  not  accurately  describe  a  judg- 
t  recovered  in  the  Queen's  Bench.  The  ordinary 
-  of  that  court  is —  '*  The  court  of  our  lady  the  Queen 
>re  the  Queen  Herself." 

r  there  is  in  this  respect  a  variance,  it  may,  ac- 
ling  to  the  opinion  of  Alderson^  B.,  in  Hopkins  v. 
^^is  (<7),  be  amended  under  the  9  G.  4.  c.  15.  If  it 
possible  so  to  do,  the  court  will  read  the  plea  in 
^  a  sense  as  to  make  it  a  good  answer,  in  point  of 


0  13  Jf.  <5'  W.  6()8.,   2  D.  S;  L,  664.,    14  Law  J.,  Exch. 
5.207. 
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law  to  the  declaration ;  and,  as  the  declaration  substan^ 
tially  alleges  a  judgment  recovered  in  this  court,  ac- 
cording to  the  language  of  the  judgment  upon  such  an 
issue  as  here  joined  (a), — ^'  it  sufficiently  appears  to  tbc 
court  that  there  is  such  a  record  of  recovery  against  him 
the  said  defendant  at  the  suit  of  the  said  plaintiff,  as  be 
the  said  plaintiff  hath  above  in  that  behalf  alleged.'' 

Wilde,  C.  J.  There  has  been  considerable  waot 
of  care  and  caution  in  this  case  on  both  sides.  But, 
upon  the  whole,  I  am  inclined  to  think  the  plaintiff  u 
entitled  to  judgment*  The  declaration  states  that  the 
plaintiff  recovered  a  judgment  against  the  defendant 
"  in  the  court  of  our  lady  the  Queen  of  Her  Bench  here, 
at  Westminster^  in  the  county  of  Middlesex.^^  That, 
though  not  very  accurate,  is  still,  I  think,  a  sufficient 
description  of  this  court :  at  all  events,  it  would  be  much 
more  inaccurate  as  applied  to  the  court  of  Queen's 
Bench.  The  defendant  pleads,  that  there  is  notanj 
record  of  the  said  supposed  recovery  remaining  in  tkt 
said  court  of  our  lady  the  Queen,  before  the  Queen 
Herself,  at  Westminster  (named  in  the  declaration  the 
court  of  our  lady  the  Queen  of  Her  Bench  at  IVdt' 
minsta)^  in  manner  and  form  as  in  the  dedaratioD 
alleged ;  thus  identifying  the  court  as  the  court  before 
mentioned,  but  choosing  to  give  it  an  incorrect  de- 
scription. The  plea  must  be  read  as  intended  to  be  in 
answer  to  the  declaration.  The  answer  in  substance  is, 
that  there  is  no  such  record  as  alleged  in  the  dedaratian. 
If  the  plea  had  merely  alleged  that  there  was  not  any 
record  of  the  said  suj)posed  recovery  remaining  in  tk 
said  courts  in  manner  and  form  as  in  the  declaratioa 
alleged,  that  would  have  been  sufficient :  and  the  efict 


(a)  See    Tidd't  Forms,   8th  edit.  256. ;  and 
P.  SSd. 
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r  the  plea  is  not  varied  by  giving  the  court  a  different 
Bine,  yet  pointing  to  the  court  mentioned  in  the  decla- 
ition,  and  shewing  that  it  is  intended  to  traverse  the 
J^ation  therein  in  manner  and  form.  Then  comes 
le  replication,  re-asserting  that  there  is  such  a  record  of 
le  said  recovery,  remaining  in  the  said  court  of  our 
idy  the  Queen  of  Her  Bench  here,  in  manner  and  form 
I  the  plaintiff  had  in  the  declaration  above  alleged.  It 
spears  to  me  that  that  sufficiently  presents  an  issue  — 
hether  or  not  there  is  such  a  record  as  is  mentioned  in 
le  declaration  Qud  in  the  replication ;  and,  consequently, 
lat  the  plaintiff,  by  the  production  of  the  record  shew- 
ig  a  judgment  recovered  in  this  court,  sustains  his  issue 
gainst  the  defendant.  It  will  be  open  to  the  defendant, 
r  ao  advised,  to  question  this  decision  by  writ  of  error. 


1846. 
Bradley 

V. 

Gbay. 


CoLTMAN,  J.  The  view  taken  by  the  Lord  Chief 
Justice  is  probably  the  correct  one ;  but  there  is,  as  it 
seems  to  me,  another  view  that  would  equally  justify 
A  judgment  for  the  plaintiff,  assuming  that  the  declara- 
^HHk  sufficiently  alleges  a  judgment  recovered  in  this 
^rt  The  defendant  pleads  no  record  of  a  judgment 
^  the  Queen's  Bench.  He  has,  therefore,  confessed 
^  declaration,  and  has  suggested  nothing  that  amounts 
Ki  answer  to  it.  Whether  any  proper  issue  is  joined 
iot,  it  seems  to  me  that  the  plaintiff  is  entitled  to 
ment  on  the  whole  record. 


^4aule,  J.  I  also  think  the  plaintiff  is  entitled  to 
^^ment.  The  issue  of  nul  tiel  record  involves  two 
^^Ktions,  one  of  fact,  and  one  of  law.  The  first  is, 
"i^^her  such  a  record  as  is  alleged,  does  in  fact  exist ; 
^  second  is,  what  judgment  is  to  be  pronounced  upon 
-  fact  of  the  existence  of  such  a  record  as  is  produced. 
^Vic  being  joined,  a  day  is  given  for  the  production  of 
^^    record  mentioned  in  the  declaration,  which  is  the 
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record  about  ivhich  the  inquiry  is  instituted.  Now,  the 
declaration  in  this  case  professes  to  describe  a  record  of 
a  judgment  recovered  in  this  court,  not  with  strict 
technical  accuracy,  but  so  describing  it  as  to  shew  b^ 
yond  doubt  that  this  is  the  court  that  is  meant.  That 
being  so,  it  appears  that  the  record  upou  which  the 
plaintiff  relies,  is  a  record  of  this  court.  I  am  disposed 
to  think  the  true  sense  of  the  plea  is  to  be  taken  to  be,  t 
denial  of  the  existence  of  such  a  record  as  is  mentioned 
in  the  declaration,  with  an  unimportant  comment  upon 
the  description  of  the  court  in  the  declaration.  But,  if 
this  were  otherwise,  the  plea  would  stand  upon  die 
footing  of  one  introducing  new  matter  having  nothing 
to  do  with  the  real  point  in  question  between  the  parties. 
In  either  view  the  plaintiff  is  entitled  to  judgment 

If  we  are  wrong  in  the  sense  we  impute  to  the  plea, 
the  defendant  will  have  a  remedy  by  writ  of  error. 


V.  Williams,  J.,  concurred. 

Judgment  for  the  plaintiff. 


PiLBROw  V.  PiLBROw's- Atmospheric-Railway- 
and-Canal-Propulsion  Company. 

T^HE  plniiitiflF  had  obtained  letters-patent  for  alleged 

"  improvements  in   the  machinery  for,  or  a  new 

method  of,  propelling  carriages  on  railways,**  &c    On 

the  11th  and  12th  of  June,  ISi'S,  he  by  deed  granted 

carrying  on      ^^  the  defendants,  —  a  company  that  had,  on  the  Slstof 

business  in 

King.William  Street,  in   the  city  of  London,"  was  served  upon  a  director  it 

Barnet,  in  Middlesejc :  — •  Held,  that  both  writ  and  service  were  irregulir.  («) 

(a)   Vide  post,  735.  (c). 


Nov.  23. 

A  writ  of 
summons  de- 
scribing a 
public  com- 
pany, as 
*'  now  or  late 
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/  preceding,  obtainecl  a  certificate  of  complete  regis- 
on  under  the  sixth  section  of  the  7  &  S  Vict,  c,  110., 
IB  led  '*  An  act  for  the  registration,  incorporation,  and 
ilation  of  joint-stock  companies,"  —  the  sole  licence 

Siuthority  to  use  the  letters-patent,  for  certain  con- 
rations  therein  mentioned.  In  the  register  the 
if>any  was  described  as  of  ^^^o.S.  King- William 
'4rf,  in  the  city  of  Londonr 

Ln  action  having  been  commenced  against  the  com- 
y  to  enforce  the  performance  of  these  contracts,  the 
t  described  them  as  "  Pl7Aroxo's-Atmospheric-Rail- 
^— and-Canal-Propulsion  Company,  now  or  late  car- 
on  business  in  King'JVilliam  Slreeij  in  the  city  of 
iwf."     For  the  purpose  of  serving  the  writ  upon 

secretary  of  the  company,  the  plaintiff's  attorney 

inquiry   to   be   made  at   No.  6.  King^William 

,  and  ascertained  that  the  company  bad  given  up 

office,  and  that  neither  the  secretary  nor  any  other 
cer  then  attended  there.  The  plaintiff  thereupon 
t.  the  writ  of  summons,  and  a  copy,  to  the  solicitors 
file  company,  who,  however,  declined  to  give  an 
lertaking  to  appear  thereto.  The  plaintiff  then 
s^  a  copy  of  the  writ  to  be  served  upon  Francis 
'»»  Lamberty  one  of  the  directors  of  the  company, 
'lio  had  acted  in  the  concerns  of  the  said  company, 
I  testified  by  his  signature  his  assent  to  the  common 
I  of  the  said  company  being  affixed  to  the  contracts 
deeds  of  the  II  th  and  1 2th  of  June  ;^*  Lambert  being 
*  Only  director,  except  two,  then  resident  in  England, 
k^  service  was  effected  at  Lambert^s  residence.  New 
^ge^  near  Barnet^  in  the  county  of  Middlesex^  which, 
^as  sworn,  was  not  within  two  hundred  yards  of  the 
<^er  of  the  city  of  Landoti, 


1846. 
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Bavilly  on  a  former  day  in  this  term, — upon  affidavits 
■Uclosing  the  above  facts,  and  also  alleging  that  Lam-* 
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beH  had  not  been  served  with  any  other  proce 
said  action  than  the  copy  annexed  to  the  a 
before  described;  that  he  never  had  resides 
any  place  of  business  or  abode,  or  carried  on 
ness,  at  Kir^  William  Street^  in  the  city  of 
that,  at  the  time  of  the  issuing  ^f  the  said 
company  had  not,  and  from  thence  hitherto 
had,  any  office,  place  of  business,  clerk,  secret 
surer,  officer,  director,  agent,  or  servant  at  J 
Ham  Street  aforesaid  ;  that  Lambert  was  not, 
had  been,  a  head  officer,  clerk,  or  treasurer, 
tary  of  the  said  company,  or  an  agent  or  o 
ployed  by  the  said  company ;  that  the  depone 
bai)  verily  believed  that  he  was  intenlional 
with  the  said  copy  writ  of  summons,  as  a  n: 
the  said  company,  for  the  purpose  of  foundin 
proceedings  upon  such  service  against  the  \ 
pany ;  and  that  the  said  company  had  not  be 
porated  by  any  act  of  parliament  passed 
passing  of  the  companys  clauses'  consolidf 
184*5,  —  obtained  a  rule  nisi  to  set  aside  tt 
summons  and  copy,  and  the  service  thereof,  o\ 
one  of  them,  with  costs.  The  objections  were 
writ,  that  it  contained  no  sufficient  descripti< 
residence  of  the  company  —  and,  to  the  servi< 
had  not  been  effected  in  the  manner  prescribe 
companies'  clauses'  consolidation  act,  8  &  9  f ' 
5.  135.  (a) ;  that  Lambert  was  not  so  connectec 
company  as  to  make  a  service  upon  him  bind 


(a)  Which  enacts  that  "  any 
summons  or  notice,  or  any  writ 
or  other  proceeding,  at  law  or 
in  equity,  requiring  to  be  served 
upon  the  company,  may  he 
served  by  the  same  being  left 
at,  or  transmitted  through  the 
post  directed  to,  the  ])rincipal 


office  of  the  compi 
of  their  principal  ofi 
there  shall  be  more 
or  being  given  penoi 
secretary,  or^  in  as 
no  secretary^  then 
given  to  any  one  dire 
company." 
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npany  (a) ;  and  ihat  it  was  effected  in  a  foreign         iS46. 


fburd^  Serjt.,  now  shewed  cause.     This  is  not  a 
ithin  the  terms  of  the  2  W,  4.  c.  39.  5.  I.  ( b):  and 
thing  has  been  done  that  under  the  circumstances 
be  done  to  comply  with  the  lS5th  section  of  the 
VicL  c.  16.     In  Hill  v.  Harvey  {c\   it  was  held 
mt  to  describe  a  defendant,  in  a  writ  of  capias, 
ite  of  Devonshire^Terracey  New  Road"  no  other 
Dce  or  means  of  description  being  known  :  and  in 
V.  Lavgjbrd  (£/),    "  Captain  Langford^    of  the 
East'India  Company's  ship  Kelly  Castle^  and  now 
likely  to  be  found  at  the  East-India  House,  in  the 
f  Zjondoriy**  was  held  sufficient,  — being  a  place  at 
I  the  defendant  might  reasonably  be  expected  to 
it  with.     With  respect  to  the  service  on  Lambert^ 
fit  being  against  the  company  only  by  their  cor- 
e  name,  he  is  not  in  a  situation  to  appear  here  to 
t  to  the  writ  or  the  service,  without   identifying 
If  with  the  company.    [Channell^  Serjt.,  referred  to 
r«cwi  V.  Thome  (e\  where  it  was  held  that  a  party 
ved,  was  at  liberty  to  appear  and  urge  an  objection 
writ,  without  admitting  himself  to  be  the  company. 


PlLBttOW 

r. 

PlLBRUw's- 

Atmo- 
rpiikkic- 
Railway 
Company. 


The  seventh  section  of 
IT.  4.  &  1  Vict,  c,  76\ 
illit  •'  every  writ  of  sum- 
s«aed  against  a  corpora- 
r^regate^  may  be  served 
•     mayor   or  other  head 

or  on  the  town-clerk, 
ceasurer,  or  secretary  of 
^rporation.** 

AVhich  prescribes  the 
^T  the  writ  of  summons, 
-Hacts,  that,  "  in  every 
>*Tit.  and  copy  thereof, 
^ce  and  county  of  the  re- 
^  or  supposed  residence 


of  the  party  defendant,  or 
wherein  the  defendant  shall  be, 
or  shall  be  supposed  to  be,  shall 
be  mentioned";  "and  every 
such  writ  may  be  served,  in  the 
manner  heretofore  used,  in  the 
county  therein  mentioned,  or 
within  200  yards  of  the  border 

thereof,  and  not  elsewhere." 
(c)  2C.  M.S^  R,  S07.,  5 

Tyrwh.  971.,   1  Gale,  185.,  4 

Dowl.  P.  C.  163. 

(rf)  2  Dowl.  P.  a  4.98. 
(e)  ISM.  w^  r.  149.,  2  D. 

S^  L.  230. 


seems  to  be  an  answer  to  the  objection  to 
lieard.  \^Mau!e,  J.  Supposing  that  difEi 
got  over,  how  can  you  justiry  a  service  t 
the  county  of  Middlesex  ?  The  only  usi 
county  at  all  in  tlie  writ  uf  summons,  i 
where  the  plainlifT  chooses  to  serve  it.] 
Street  being  the  only  place  of  which  the  c 
be  described,  the  writ  could  not  issue 
form.  The  first  section  of  the  2  If.  4.  c. 
apply  to  the  case  of  corporations,  whose 
all  reside  out  of  the  county  or  place  whei 
of  the  corporation  is  carried  on.  [_Colt 
could  you  not  have  applied  for  a  distrin 
would  be  great  difficulty  In  making  such 
would  satisfy  the  court  or  a  judge,  that 
gence  had  been  used  to  serve  the  writ 
{Collman,  J.  It  does  not  occur  to  me  th 
be  much  difficulty  in  making  an  affidai 
satisfy  the  requisitions  of  ihe  3  W.\.  c 
may  well  be  doubtetl  whether  a  distring 
against  an  incorporated  company.  Thi 
require  the  nSidavit  to  shew  attempts  to 
at  l\iG  dwelling-home.  [Maule,3.  That! 
by  the  act  of  parliament,  but  is  merely  a 
)>osed   hy  tlie  practice  of  the  court.     It 
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has  no  public  officer.]  In  Evans  v.  The  Duhlin^and" 
Drogheda^Railway  Company  (a),  the  court  of  Exchequer 
held  the  service  of  a  writ  of  summons  on  a  director  of 
the  company  in  this  country  to  be  bad,  their  office  being 
\h Dublin:  but,  there,  the  act  incorporating  the  com- 
ptDy  provided  a  particular  mode  of  service,  and  the 
company  was  not  directly  amenable  to  the  jurisdiction 
of  the  Englis/i  courts. 


1846. 

PlLBBOW 

Pii^brow'b- 
Atmo- 

BPBERIO- 

Railwat 
Company. 


Channellj  Serjt.,  and  Bovill,  in  support  of  the  rule. 
No  particular  mode  of  service  being  prescribed,  the 
plaiotifi*  was  bound  to  sue  out  his  writ  in  conformity 
the  directions  of  the  2  JV.  4.  c,  39.  5.  1.  If  the  existing 
place  of  business  of  the  company  were  unknown,  it  might 
be  sufficient  to  describe  them  as  ^^  late  of  No.  6.  King- 
WBIiam  Street^  in  the  city  of  Ijondon"  Norman  v. 
Whiter,  (b)  The  company  being  so  described  in  the 
icgister,  they  might  be  precluded  from  saying  that  they 
had  no  place  of  business  there.  The  introduction  of 
the  words  "  or  late  "  creates  an  ambiguity  that  makes 
Ihewritbad.  The  2  fV.  4f,  c,  39.  s.  1.  expressly  requires 
*tlie  place  and  county  of  the  residence  or  supposed 
itsidence  (c)  of  the  party  defendant "  to  be  mentioned  in 
Ike  writ,  and  the  service  to  be  ^'  in  the  county  therein 
aentioned,  or  within  two  hundred  yards  of  the  border 
(hereof,  and  not  elsewhere."  A  service  in  one  county, 
Bf  a  writ  directed  to  a  party  as  resident  in  another, 
dearly  cannot  be  sustained. 


(a)  \4,M.SiW.  142.,  2  D. 
\L.S65. 

(b)  5  N.  C.  279.,  7  Scott, 
ttl..  7  I>ovfl.  P.  C.  304. 

(e)  In  the  case  of  an  tncor- 
mltted  company  —  an  incor- 
weti  defendant  —  a  mere  ens 
wtknU,  existing  only  in  con- 
mpbtion  of  law,  whose  resi- 


dence is  in  nubibus — a  different 
mode  of  service  is  provided  ; 
suprd,  732  (a).  Qucere,  whe- 
ther this  registered  company  is 
not  placed  in  the  same  position 
as  an  incorporated  company ; 
vifle  ante,  l6,  730,  733(a), 
post,  736  (6). 
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WiLDE,  C.  J.      This   case   comes   before  the  cou 
upon   two  distinct  objections — first,  that  the  write 
summons  is  irregular  on  the  Tace  of  it,  for  not  correctly 
describing  ^'  the  residence  or  supposed  residence  of  th 
party  defendant "  —  secondly,  that  the  service  has  no' 
been  in  compliance  with  the  statute  2  JV,  4.  c.  S9.    The 
act  requires  the  place  and  county  of  tlie  residence,  oi 
supposed  residence,  of  the  party  defendant,  to  be  inen« 
tioned  in  the  writ.     Here,  the  writ  describes  the  de- 
fendants as  "  now  or  late  carrying  on  business  in  Ai'wg- 
William  Street^  in  the  city  of  London.^     This  is  very 
ambiguous.     If  the  plaintiff  had  meant  to  treat  Barrui 
as  the  place  of  residence  of  this  company, —  which  pos- 
sibly he  might  have  done,  —  he  should  have  said  so  in 
distinct   terms.      Or,    it   might   be   that   the  company 
would   be  bound  by  a  description  of  them  as  of  the 
place  of  which  they  are  described  in  the  register.    Bat, 
upon  the  face  of  it,  this  writ  does  not  conform  to  the 
practice  :  and  the  objection  is  one  that  cannot  be  cured. 
Then,  as  to  the  service.     The  place  of  residence  de* 
scribed  in  the  writ  is,  in  the  city  of  London.     Lawbtft 
was  served  at  Barnet^  in  the  county  of  Middlesex.   The 
first  section  of  the  2  W.  4.  c.  S9.  requires  the  service  to 
be  at  tbe  place  of  residence  mentioned   in   the  writ. 
Apart  from  any  question  as  to  boundary,   a  service  oot 
of  the  county  mentioned  in  the  writ,  is  bad. 

Both  objections,  therefore,  must  prevail.  It  b  QO* 
necessary  for  us  to  consider  how  the  process  might  pro- 
perly have  been  served :  it  is  enough  to  say  that  the 
mode  of  service  here  adopted  is  clearly  irregular. 


CoLTMAN,  J.  In  the  case  of  a  writ  of  summons  sued 
out  against  an  individual,  it  would  not  suffice  to  de- 
scribe him  as  "  now  or  late  of,"  &c.  And  I  see  no 
reason  for  departing  from  the  proper  course  in  the  ca» 
of  process  against  an  incorporated  company. 
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With  regard  to  the  service,  the  statute  expressly  re-  ISI-S. 

quires  the  service  of  the  writ  to  be  in  the  county  therein  

meotioDed,  or  within  two  hundred  yards  of  the  border.  Ph-brow 

Both  writ  and  service,  therefore,  in  this  case,  are  Pilbrow's 

clearly  bad,  and  must  be  set  aside.  Atmospheric 

Railway 

Maule,  and  V.  Williams,  JJ.,  concurred.  ompany. 

Rule  absolute. 


HiNTON  V.  ACBAMAN.  ..      ^ 

Nov.  9* 

TjEBT,  on  a  bond  given  by  the  defendant  and  others  The  defend- 

under  the  statute  1  &  2  Vict.  c.  110.  s.  8.     The  an^^a^ing 
defendant  pleaded  eight  pleas,  each  of  which  went  to  judgment 
the  whole  cause  of  action,  {a)    Upon  the  first  and  third,  upon  de- 
imies  in  fact,  were  joined,  and  to  the  rest,  the  plain-  "^''®"^*^o 
tiff  demurred.      The   plaintiff  had  judgment  on   the  going  to  the 
feorth,  sixth,  seventh,  and  eighth  pleas,  and  the  de-  whole  cause 
faidant,  on  the  second  and  fifth.  ^^^  ^^ 

The  defendant  having  signed  judgment  on  the  second  remaining 
Ud  fiRh  pleas,  and  the  issues  on  the  first  and  third  re-  ^^f  ^"^ 

r  ~»  untned  —  the 

maining  undisposed  of^  court  refused 

to  compel  the 

Mannings  Serjt.,  in  Trinity  term  last,  obtained  a  rule  enter  a  general 
^ing  upon  the  defendant  to  shew  cause  why  he  should  judgment  of 
iot  enter  up  judgment  of  nil  capiat  per  breve,  or  why,  f*  cap^^^t  per 
in  defeolt  thereof,  the  plaintiff  should  not  be  at  liberty  that  the  plain- 
to  do  so  for  him.  He  submitted,  that,  inasmuch  as  the  tiff  might 
Icfendant  had  obtained  judgment  upon  pleas  which  ofeSorwTth. 
iitnt  to  the  whole  cause  of  action,  and  therefore  the  out  going 

itooes  in  fact  had  become  immaterial,  and  the  \udiie  at     ^^^^  *""^ 

^'f^  upon  the 

iin  prius  would,  as  to  them,  be  justified  in  discharging  issues  of  fact. 
ile  jury,  the  court  ought  to  interpose,  to  prevent  the 

(a)  Ante,  Vol.  II.  p.  S&l. 

VOL.  in.  —  C.  B.  SB 
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1840.       ilelay  and  expense  of  going  down  to  an  inquiry  that, 
■  long  as  the  present  judgment  stands,  must  be  fruitless 

HufTOV 

^*  Talfourd^  Serjt.,  and  Jones^  shewed  cause.     The  d 

fendant  has  already  signed  judgment  on  the  two  issD( 
determined  in  his  favour.  The  court  has  no  power  t 
compel  him  to  do  more.  The  object  of  this  motion  u 
to  enable  the  plaintiff  to  sue  out  a  writ  of  error,  whid 
he  cannot  do  in  the  present  imperfect  state  of  the  re 
cord  :  Tolson  v.  Kaye.  (a)  The  defendant,  notwitb 
standing  the  two  issues  of  law  found  for  him,  has  an  no 
doubted  right  to  insist  upon  the  issues  in  factbeinj 
also  disposed  of:  they  cannot  be  struck  out  withoo 
his  consent:  Beckham  v.  Knight (b)\  Carien  ▼.  Tk 
General^Cemetery  Company  {c) ;  Tinkler  v.  Rowland,  (ij 

Manningf  Serjt,  in  support  of  his  rule.  BecUam  f 
Knight  and  Carden  v.  The  General-Cemetenf  Compaq 
proceeded  upon  the  authority  of  Metcalfi^  ca8e(e)i 
which  was  before  the  statute  of  Anne.{g)  And  e?eo  tlx 
rule  laid  down  in  Metcalfe*s  case  was  subject  to  sevenl 
exceptions.  The  law  upon  the  point  is  very  cleirij 
propounded  in  a  note  to  Lowe  ▼.  King  {h\  where  it  ii 
said :  **  Hence  it  seems  to  follow,  that,  where  the  de 
fendant*s  plea  goes  to  bar  the  action,  if  the  pUalil 
demurs  to  it,  and  the  demurrer  is  determined  in  bfoor 
of  the  plea,  judgment  of  nil  capiat  shall  be  entered,  not- 
withstanding there  may  be  also  one  or  more  issoa  in 
fact;  because,  upon  the  whole,  it  appeans  tbst  tb 
plaintiff  had  no  cause  of  action.  So,  where  tnerd 
pleas  are  pleaded,  since  the  statute  4  &  5  Amu  c  l&i 
all  of  them  going  to  destroy  the  action,  and  one  or  non 
issues  are  joined  on  some  of  the  pleas,  and  there  are  est 

(a)  6  M.  S^  G.  536.,  7  Scott,  (rf)  ^  Ad,  S^  B.  8(58.,  6  JK 

N.  R.  m.  ^  M.  848. 

(6)   7  Soott,  346.,  7  DoioA         (e)  1 1  Co.  JUp.  58  s. 
P.  C.  40g.  Ig)  4^5  iliiii.  c  l6. 

(c)   7  Seott,  348.,  7  /Xno/.  (A)    1    Wm$.  SwU  8a  a. 

P.  C.  425.  (I).,  6th  edit. 
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or  more  demurrers  to  the  rest^  if  the  court  determine 
the  demurrers  in  favour  of  the  defendant  before  the  bsues, 
are  tried,  they  skall  not  be  tried ;  and,  if  after  the  trial, 
it  will  make  no  difference;  for,  in  each  case,  judgment  of 
nil  capiat  shall  be  given  against  the  plaintiff."     There 
are  many  cases  in  which  the  jury  have  been  discharged 
fixnn  finding  any  verdict  upon  issues  that  have  become 
immaterial,  in  consequence  of  the  decision  of  one  dis- 
posing of  the  whole  cause  of  action.     \Maxile^  J.  Not 
since  the  rule  of  H.  T.  2  WilL  4.  reg.  74.,  giving  to  each 
party  the  costs  of  such  issues  as  they  may  respectively 
have   succeeded   upon.]      Such   a  construction   would 
give  a  very  mischievous  degree  of  activity  to  the  new 
roles.     \Matde^  J.  In  Fty  v.  Mcnckion  (a),  I  decided, 
after  argument,  that  I  was  bound  to  try  issues  joined  on 
several  special  pleas  of  justification,  although  it  was  ad- 
antted  by  the  plaintiff  that  the  defendant  was  entitled  to 
a  verdict  on  a  plea  that  went  to  the  whole  cause  of 
action.]     There,  the  judge  was  at  liberty   to  try   the 
iaaues  if  he  pleased ;  and  there  was  no  opportunity  to 
review  his  decision  as  to  the  obligation  to  try.     [Co//- 
Mon,  J.     Why  should  we  deprive  the  defendant  of  his 
right  to  try  the  other  two  issues  ?]     If  a  judgment  of 
nil  capiat  per  breve  is  entered,  the  defendant  will  not 
want  those  issues :  the  court  of  error  would  give  the 
same  judgment  that  this  court  ought  to  have  given,  upon 
the  whole  record,  and  it  would  award  a  venire  facias  to 
try  the  issues,  if,  by  reason  of  the  reversal  of  the  judg- 
ment of  nil  capiat  upon  the  demurrers,  those  issues  be- 
came material.  In  Tolson  v.Kaye^  the  court  of  Exchequer 
Chamber  was  of  opinion  that  the  judgment  of  nil  capiat 
was  not  warranted  by  the  state  of  the  record,  and  was 
erroneous ;  and,  upon  the  ground  of  the  judgment  of 
nil  capiat  (which  in  that  case  was  actually  entered)  being 
erroneous^  they  quashed  the  writ  of  error.     Nor  would 
this  court  be  bouud  by  a  decision  of  the  Exchequer 

(a)  2M.^  Rob.  303. :  and  see  9  Dowl  P.  C,  96?. 

3  B  2 
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Chamber^  when  not  acting  as  a  court  of  error,  bot,  —in 
giving  judgment  qttod  cassetur  breoe^  —  acting  as  a  court 
of  original  jurisdiction.  Whichever  way  the  issues  oo 
the  first  and  third  pleas  may  be  foundj  the  defendant  will 
be  entitled  to  a  judgment  of  nil  capiat  per  breve.  [CW- 
man^  J.  Then  you  will  perhaps  consent  now  that  ave^ 
diet  be  entered  for  the  defendant  upon  those  issues.] 
The  plaintiff,  of  course,  will  not  forego  his  right  to  re- 
verse the  judgment  upon  the  demurrers,  by  oonsentiog  to 
an  untrue  entry.  [CoUman^  J.  How  would  the  judgment 
now  entered  in  the  masters'  book  be  expanded  upon  the 
record  ?]  In  the  form  now  proposed.  The  entry  b 
correct  as  far  as  it  goes,  but  it  is  inadequate  to  theocci- 
sion.  ICoUmaHj  J.  Substantially,  you  are  calling  upon 
us  to  compel  the  defendant  to  do  just  that  which  he 
has  already  done.]  The  trial  of  the  issues  of  fact  would 
be  nugatory.  ^Mauk^  J.  Suppose  peijury  committed  it 
the  trial,  do  you  say  it  could  not  be  assigned  ?]  If  tbe 
trial  took  place,  however  vexatiously,  it  might  in  one 
event,  possibly,  not  be  altogether  immaterial. 

CoLTMAN,  J.  {a)  It  may  be  that  the  defendant  is,  in  tbe 
present  state  of  this  record,  entided,  if  he  thinks  fit,  (i) 
to  enter  a  judgment  of  m7  capiat  per  breve^  as  suggested 
in  the  note  to  Lawe  v.  King.  However,  if  that  be  so,  thit 
is  a  benefit  which  the  law  has  given  him  :  but  I  am  not 
prepared  to  say  that  he  is  bound  to  avail  himself  of  it 
until  the  record  is  complete.  Notwithstanding  the  jodg^ 
ment  of  this  court  in  his  favour,  the  defendant  may  think 
the  case  not  free  from  difficulty,  and  may  choose  to  take 
his  chance  of  establishing  a  better  defence  at  nisi  priosi 
I  think  we  have  no  right  to  deprive  him  of  the  opporta- 
nity  (c)  of  so  doing. 


(a)  fTfidie^  C.  J.,  having  been 
of  counsel  in  the  cause,  took  no 
part  in  the  discussion. 

(6)  The  judgmenty  when  en- 
tered, would  be  the  act  of  the 


court.    In  no  other  state  ef  the 
record  does  it  appear  to  be  op- 
tional with  the  court  to  give  or 
withhold  its  judgment 
(e)  Supr^  739. 
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Maule,  J.  I  am  of  the  same  opinion.  Tlie  defend- 
ant in  this  case,  pursuant  to  the  right  given  to  him  by 
the  statute  of  Anney  and  the  decisions  of  the  courts  upon 
its  construction,  has  pleaded  eight  pleas.  Upon  two  of 
them,  each  going  to  the  whole  cause  of  action,  he  has 
obtained  a  decision  in  his  favour  upon  demurrer:  repli- 
cations have  been  pleaded  to  other  two,  upon  which  the 
defendant  has  joined  issue.  The  proper  mode  of  dis- 
posing of  those  issues  is,  by  a  trial  by  jury.  Possibly 
the  defendant  may,  inasmuch  as  the  pleas  disposed  of  in 
his  favour  go  to  the  whole  cause  of  action,  be  entitled  to 
enter  a  judgment  of  nil  capiat  per  breve  upon  the  whole 
record.  But  he  is  not  bound  to  do  so.  If  we  could  see 
that  it  could  not  in  any  possible  event  make  any  difference 
to  the  defendant  whether  the  issues  in  fact  were  disposed 
ofin  the  ordinary  way  or  not,  we  might  be  induced  to  in- 
terpose oar  authority  to  prevent  a  wasteful  expenditure 
of  time  and  money.  But  it  may  be  most  material  to  the 
defendant's  interest  that  the  issues  of  fact  should  be 
tried.  At  all  events,  we  cannot  see  that  it  is  so  clearly 
immaterial  as  to  justify  our  striking  out  (a)  those  issues 
without  the  defendant's  consent.  I  therefore  think  it 
consistent  with  the  authorities  that  have  been  cited,  that 
thb  rule  should  be  discharged.  The  cases  upon  the 
labject  of  discharging  the  jury  from  any  finding  on  par- 
ticular issues,  have  a  considerable  bearing  upon  this 
point.  It  is  not  simply  because  the  plaintiff  is  willing 
-to  allow  one  plea  going  to  the  whole  cause  of  action  to 
be  found  for  the  defendant,  that  he  has  a  right  to  insist 
iqpon  having  the  jury  discharged  from  any  finding  upon 
the  others*  The  defendant  is  entitled  to  have  all  the 
ttsues  disposed  of  by  the  verdict  of  a  jury ;  and  it  may 
bt  material  to  him  that  they  should  be. 

V.  Williams,  J.,  concurred. 

(a)  See  the  form  of  the  mle^  suprd,  737' 
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Munningj  Serjt.  urged,  that,  inasmuch  as  it  was  so 
clearly  stated  in  Stnmders^  that,  ander  such  circasistancei 
as  these,  the  issues  of  fact  could  noi  be  tried,  the  rale 
ought  not  to  be  discharged  with  costs. 

Maui^e,  J.  The  plaintiff  is  entitled  to  the  fullest  credit 
for  the  very  ingenious  experiment  he  has  tried,  hot  not 
to  an  exemption  from  costs*  (a) 

Rule  discharged^  with  costs, 
(o)  Vide  Toisan  T.  BMop  of  Carlid$,  ani^,  VdL  III.  p.  55. 


Nov.  25. 

One  partner 
has  no  im- 
plied autho- 
rity to  con- 
sent to  an 
order  for 
a  judg- 
ment in  an 
action  against 
himself  and 
his  co-partner. 
Though  the 
court  will,  in 
general^  where 
a  defendant  is 
prejudiced  hy 
the  act  of  an 
attorney  in 
acting  for  him 
without  au- 
thority^ leave 
him  to  his 
remedy 
against  the 
attorney^  if 
solvent ;  that 
rule  does  not 
apply,  where 
the  defendant 
plaintiff  or  his 


Hambidge  r.  De  la  Croupe  and  Franjois. 

nnH£  defendants  carried  on  business  ia  partnership » 
merchants,  in  the  city  of  London^  until  Naoewixr^ 
1844,  when  such  partnership  was  dissolved. 

On  the  6th  of  Aprils  1846,  the  plaintiff  sued  oat,  sod 
caused  the  defendant  De  la  Cromee  to  be  served  witk, 
a  writ  of  summons  in  an  action  against  the  two  defisnd- 
ants,  for  48/.  19&  6d.^  alleged  to  be  due  from  them  to 
him  for  commission.  De  la  Crouie  immediately  called 
at  the  office  of  the  plaintiff's  attorney^  and,  witboit 
having  any  authority  from  Fran^ois^  who  had  not  beso 
served  with,  or  had  any  notice  or  knowledge  that  aidi 
writ  had  issued,  signed  a  written  consent,  on  behalf  of 
Frangois  and  himself  to  an  order  for  staying  the  pith 
ceedings  on  payment  of  the  debt  and  oosta  by  iastal* 
ments ;  the  attorney  who  entered  the  appearance  and 
acted  in  the  matter  being  introduced  to  De  la  Crtmk 
for  that  purpose  by  the  plaintiff's  attorney*  On  the  17ch 
of  September^  Francois  was  arrested  upon  a  testatum  oa 
sa.  at  the  suit  of  the  plaintiff,  for  57/.  5s.  and  interest 

is  in  custody  by  reason  of  the  ynaiitboriafd  wA^  «r  wboe  tke 
attorney  is  party  to  the  wrong. 
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Upon  affidavits  stating  the  above  facts^  and  also  sug- 
gesting that  the  plaintiff  and  De  la  Crouie  were  trading 
together  in  partnership,  and  that  the  proceedings  were 
cdlusive  and  designed  to  defraud  Franfoit,  the  latter 
obtained  from  JBrfc,  J.,  the  following  order : — "  That  the 
ifipearanca  entered  for  the  defendant  Francois  jointly 
with  De  la  Crouie^  at  the  suit  of  Hambidge^  and  all  sub- 
sequent proceedings,  be  set  aside  for  irregularity,  with 
costs,  to  be  taxed  and  paid  by  Hambidge;  that  the  de- 
fendant Francois  be  discharged  out  of  the  custody  of  the 
sberffls  of  London  as  to  this  action,  if  within  four  days 
the  sum  of  BlL  5s*  be  paid  into  court  by  the  defendant 
Frcmfois  /  that  the  said  sum  shall  be  paid  to  the  plaintiff, 
in  case  the  court  shall  make  a  rule  absolute  for  setting 
aside  this  order  as  to  the  discharge  of  the  defendant 
tnnptriSf  and  he  shall  not  be  rendered  to  gaol  within 
fcor  days  after  such  decision ;  and  that,  if  there  be  no 
Tulc^  or  the  rule  be  discharged,  or  the  defendant  be 
tendered  as  above,  the  said  sum  be  paid  out  to  the  de- 
fendant Franfois,  or  to  his  attorney." 

BaUf  on  behalf  of  the  plaintiff,  on  a  former  day,  ob« 

liioed  a  rule  nisi  to  set  aside  the  above  order.     He 

Siboiitted,  upon  the  authority  of  Brutton  v.  Bwtan  (a), 

*<«  where  it  was  held  that  a  warrant  of  attorney  under 

Hal,  executed  by  ode  person  for  himself  and  his  partner, 

ia  the  absence  of  the  latter,  but  with  his  consent,  is  a 

oflkient  authority  for  signing  judgment  against  both, 

*-that  De  la  CrouSe  might  lawfully  bind  his  partner  by 

a  consent  to  a  judge's  order;    and,  of  an  Anonymous 

<ye  in  Salkdd  (b\  and  SiaiAope  v.  Firmin  (r),  that  the 

(a)  1  Chm.  IL  707.  ease  for  deeeipt  (A.  6.) ;  1  Fin* 

(b)  1  Salk.  88.    And  see  P.      Abr.  576.,   4t  N.  i^  M.  348., 
%Biw.Sy  fo.  88,  pL  84.;  Reg.     3  M.  Si  G.  681. 

JBno.  118. a.;  F.  N.  B.96I).;         (e)  S  N.  C.  801.,  4  Scott, 

1  T.R.&L;  Wightwick,  122.;  SQ.,  S.  C.  5  Dowl.  P.  C.  857., 

Jbfi.  Ahr.  AUkne  on  Ae  oaee  per  mom.  Stanhope  v.  Eaventjg.l 
(F.2.);  Cms.  Dig.AetUm  on  the 
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remedy  of  FranfoiSf  if  any,  was  against  the  par^  who 
alleged  to  have  improperly  assumed  to  act  as  hb  at* 
torney  in  the  matter,  in  the  absence  of  any  evidence 
that  such  attorney  was  insolvent. 

JVise  shewed  cause,  insisting  that  the  order  was  well 
made ;  for,  that  one  partner  had  no  aathori^  to  bind 
the  other,  who  had  not  been  served  with  process,  by  t 
consent  to  a  judgment  against  both,  after  the  dissolu- 
tion of  the  firm.  [^fVildey  C.  J.  One  partner  clearly 
has  no  right,  without  the  express  consent  of  bis  co* 
partner,  to  confess  a  judgment  against  him.]] 

Allen^  Serjt*,  and  Bally  who  were  called  on  to  sup* 
port  the  rule,  conceding,  as  a  general  principle,  that  one 
partner  could  not  bind  the  firm  by  his  unauthorised 
consent  to  a  judge's  order,  submitted  that  Franfoit 
should  be  left  to  his  remedy  against  the  attorney  who 
had  acted  in  the  improper  manner  suggested. 

Wilde,  C.  J.  In  some  cases,  no  doubt,  where  a 
party  is  aggrieved  by  one  assuming,  without  autboritj, 
to  appear  and  act  as  his  attorney,  he  is  left  to  pursue 
his  remedy  against  him.  Here,  however,  the  plaiutiff 
is  not  entirely  free  from  blame ;  his  attorney  being  the 
person  who  introduced  De  la  Croupe  to  the  other  at- 
torney, for  the  express  purpose  of  getting  hb  late 
partner  fixed  with  the  supposed  debt,  by  confessing  a 
judgment  in  the  action  against  both.  Besides,  the 
party  being  in  custody,  the  case  differs  materially  fro0 
those  in  which  the  courts  have  thought  that  complete 
justice  might  be  done  in  the  way  suggested. 

CoLTMAN,  J.,  concurred. 

Maule,  J.     One  of  two  partners  cannot  bind  the 
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other  by  consenting  to  a  reference :  Stead  v.  Salt,  (a) 
He  may  release  debts,  because  he  has  authority  to 
receive  them.  Where  the  proceedings  are,  upon  the 
&ce  of  them,  regular,  and  the  attorney  who  has  acted, 
lias  acted  without  authority,  and  is  in  solvent  ciratmr 
UanceSf  the  courts  have  said  that  they  would  leave  the 
party  to  his  remedy  against  him.  So,  here,  if,  instead 
of  a  ov.  so.,  the  execution  had  been  hy  JLJa,^  and  the 
•ttomey  solvent,  Francois  might  have  had  his  remedy 
ipinst  him.  But,  being  in  custody  under  a  ca.  sa.j  how 
is  he  to  be  compensated  in  that  way  for  the  loss  of  his 
liberty  ?  We  should  not,  in  such  a  case,  be  doing  com- 
plete justice,  if  we  abstained  from  interfering. 
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V.  Williams,  J.,  concurred. 

Rule  discharged,  with  costs. 

(a)  SBingh,  101.,  10  <7.  B.      dard  v.  Ingram^  S  Q.  B.  839.^ 
Umn^  389.      And  aee  Qod-     3  Gale  <S^  2>.  46. 


The  Queen  v.  Henry  Willlam  Hemsworth,  in 
a  Cause  of  Hemsworth  v.  Brian. 

Nov.  25. 

1)Y  a  judge's  order  (afterwards  made  a  rule  of  court),  A  party  at* 

dated  the  23rd  of  Mav,  1843,  and  made  in  a  cause  ^^^  ^^^ 

'^^  ^  Contempt  m 

wherein  Henry   William  Hemsworth  was  plaintiff,  and  notperform- 
Tkomas  Henry  Brian  defendant,  it  was  ordered  that  the  "*8  *"  award, 

Buise,  and  all  other  matters  in  difference  between  the  ^  imprison- 
ment for  a 
Mnite  period,  is  not,  by  undergoing  sucb  imprisonment,  exonerated  from  the 
mfbfmanee  of  the  award. 
And,  MffiUs,  that  an  action  upon  the  award  may  be  maintained  at  the  same 


Coorae  of  proceeding  for  enforcing  performance  of  an  award  by  attachment. 
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1846.        parties,  sliould  be  referred  to  an  arbitrator,  who^  by  bis 

award,  made  on  the  SSrd  of  March,  1844,  directed, 

The  QnittN    amongst  other  things,  as  follows :  — 
Hbmbworth.       **  ^^^  '  further  award,  order,  and  direct  thai  the 
said  H.  W.  Hemmorth  shall,  on  the  1st  of  April  aeH, 
at,  &c«,  pay  onto  the  said  71 H.  Brian,  or  bis  aCtonejif 
for  the  use  of  the  said  7*.  H.  Brian,  tlie  sum  of  17^  7x.  5d: 
And '  I  further  award,  order,  and  direct  that  the  nU 
H.  W.  Hemstaorih  shall,  on  the  SOth  of  March  instaot, 
deliver  up  unto  the  said  71  H*  Brian,  his  cxecaton, 
administrators,  or  assigns,  the   following  warrants  of 
wines  and  brandy,  namely,  a  warrant  for  one  hogshetd 
of  port  wine,  numbered  2260,  now  or  lately  lying  ■ 
the  East  Vault,  London  Docks,  and  marked  B.  Na  % 
[here  followed  a  description  by  marks  and  nombenof 
several  casks  of  wine  and  one  hogshead  of  brandy]: 
And  I  further  find  that  the  said  //.  IV.  Hemmorth  is  io 
possession  of  certain  wines  in  bottle^  the  property  of  the 
said  T.  H,  Brian,  consisting  of,  &c«  8tc. :  And  I  furtbir 
award,  order,  and  direct  that  the  said  H.  fV.  Hemswortk 
slmll,  on  the  SOth  of  March  instant,  deliver  up  all  the 
said  wines  in  bottle  to  the  said  71  H.  Brian,  or  his  se^ 
vants  or  agents  authorised,  by  writing  under  his  biixi, 
to  receive  the  same  :    And  I  further  award,  order,  and 
direct,  that,  if  default  be  made  by  the  said  H.  W.  HeKt 
worthy  his  executors,  administrators,  or  assrgnSi  in  pay* 
ment  of  the  said  sum  of  17/.  Is.  5(L  to  the  said  T.E 
Briafiy  his  executors,  administrators,  or  assigns,  or  to 
his  said  attorneys,  at  the  time  in  that  behalf  herein  bj 
me  appointed,  or,  if  the  said  H.  W.  Hemrworih,  his  e»- 
cutors,  &c.,  shall  not,  on  the  30th  day  of  March  instant, 
deliver  up  to  the  said  71  //.  Brian,  his  executors,  ftd 
the  said  wine*warrants  and  brandy-warrant,  and  the  said 
wines  in  bottle,  hereinbefore  directed  by  me  to  be  deii* 
vered  up,  then  and  in  either  of  the  said  cases,  after 
making  this  my  award  a  rule  of  Her  Mi^esty's  court  of 


10  VICTORIA.  747 

ComnioD  Pleas  (a),  the  said  T.  H.  Brian  may  iminediately  ]  846. 

proceed  by  attacbmeiit,  or  otherwise,  for  the  recovery  of      

tbe  said  sam  of  17i  7*.  6rf.,  and  of  the  possession  of  the  "^^  Quwea 

laid  wiue-'warrants  and  brandy-warrant  and  wines  in  Hmmswoetb. 
bottle,  or  either  of  them,  as  the  case  may  require." 

In  HUary  term,  1845,  a  rule  for  an  attachment 
agunst  Hemsworth  was  made  absolute,  for  non-payment 
of  the  nL  7s.  6d.f  and  non-delivery  of  the  wine  and 
bnndy-warrants  and  wines  in  bottle,  with  the  exception 
of  the  warrant  for  the  hogshead  of  port'^wine,  numbered 
SttO,  as  to  which  the  demand  was  insufficient,  (b)  Hems' 
WBrtk  was  arrested  on  the  29th  o^  July,  upon  a  writ  of 
•ttschment  issued  pursuant  to  this  rule. 

On  the  9th  and  12th  of  September^  1845,  Hemsworth 
nd  J*  F»  Lackersieen  and  c7.  B.  Huntington,  his  bail, 
catered  into  recognisances  that  Hemywortk  should  ap- 
pear and  answer  interrogatories,  when  filed  :  Hemsworth 
iras  at  the  same  time'  sworn  before  Piatt,  B.,  at  cham- 
ben,  to  answer  such  interrogatories,  when  filed. 

The  inlern^atories  were  filed  on  the  2drd  of  De^ 
inter,  1845.  Notice  thereof  was  given  to  Hemsmorth 
00  the  9th  oi  January ^  1846.  On  the  15th,  he  attended 
before  Coltman,  J.,  at  chambers,  for  the  purpose  of 
hmg  sworn  to  his  answers  thereto;  but  that  learned 
jadge  declined  to  swear  him,  on  the  ground  that  he  had 
aboMiy  been  sworn  before  Piatt,  B.  On  the  16th, 
Bmnporth  went  before  Master  Ray  to  make  answer; 
bit,  in  consequence  of  the  non-attendance  of  the  prose* 
enter's  attorney,  and  an  objection  taken  by  Hemsworth, 
that  he  ought  to  have  been  sworn  in  courts  and  not 
hafare  a  judge  at  chambers,  nothing  was  done. 

Ob  the  Slst, 

(a)  Tbe  Jndge^s  order^  not         (b)  See  Hemswar^  v.  Brkaiy 
die  awards  would  be  made  a     anUy  Vo).  1.  p.  131. 
nde  of  oonrt. 
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1846.  ByleSy  Serjt.,  on  behalf  of  HemsworiA,  obtained  a  role 

calling  upon  Brian  to  shew  cause  why  the  bail  shoald 

The  QuEteN    ^^^  jj^  discharged  and  the  recognisance  cancelled,  and 

Hbmswortr.  ^^y  tiemstwrth  should  not  be  discharged  from  the  al- 

j      31       leged  contempt,  and  why  the  interrogatories  should  not 

1846.         be  taken  off  the  file,  for  irregularity.     It  was  insisted 

that  Hemsworth  should  have  been  sworn  in  courts  and 

that  the  interrogatories  could  not  properly  be  filed  until 

after  he  had  been  so  sworn. 

May  4.  Talfourd^  Serjt.,  who  shewed  cause,  suggested  a  doubt 

whether  this  was  a  case  in  which  the  party  was  entitled 
to  have  interrogatories  filed  at  all.  He  referred  to  Graij 
and  Scotland's  Crown-Side  Practice  (a),  and  ArddM% 
Practice  (i).  lErle^  J.  The  rule  nisi,  the  role  absolute, 
and  the  affidavits  used  in  support  and  in  oppositioQ 
thereto,  disclose  all  the  circumstances.  I  must  coolbi 
I  do  not  see  the  use  of  interrogatories  in  such  a  case.] 

ByleSy  Serjt.,  in  support  of  his  rule,  urged  that  there 
had  been  great  and  unnecessary  delay  on  the  part  of 
the  prosecutor :  and  he  referred  to  Cameras  Crown-Side 
Practice,  {c) 

The  court  said  that  the  only  irregularity  had  been  oo 
the  part  of  Hemsmorth  himself;  that  be  should  haie 
come  before  the  court  to  be  sworn  in  the  first  instance; 
and  that  much  of  the  delay  bad  been  the  result  of  the 
objections  urged  by  himself  before  the  master:  and  the 
rule  was  discharged  with  costs. 

May  22.  On  the  22nd  of  Afoy,  Hemsoxn'th  appeared  in  court,  and 

was  sworn  to  answer  the  interrogatories.    By  his  answers 

(a)  Page  311.  (c)   Page  S9i  SO. 

(()    7th  edit.,    by   Chitty, 
p.  1271. 


10  VICTORIA-  749 

thereto  (a)  filed  on  the  27tb,  he  admitted  that  he  had         1846. 
been  duly  called  upon  to  perform  the  award,  and  had         ' 
omitted  to  do  so :  but  excused  himself,  as  to  the  non-    "^^  Qubbn 
payment  of  the  money,  on  the  ground  of  his  bankruptcy,    Hbmswobth. 
md,  as  to  the  non-delivery  of  the  wine  and  brandy* 
warrants  and  the  wine  in  bottles,  that  the  former  were 
in  the  custody  of  the  Commercial  Bank,  who  claimed 
to  have  a  lien  upon  them,  and  that  the  latter  was  in  the 
possession  of  his  assignees. 

May  ^9. 
On  the  29th  of  May^  upon  motion,  the  court  ordered  Reference  to 

that  it  be  referred  to  Master  iZoy,  to  examine  the  matters      ^  ^^    * 

of  the  interrogatories  and  answers,  and  to  report  thereon 

to  the  court. 

June  6. 
On  the  6th  of  June^  the  master  made  his  report,   His  report. 

tndiiigt  in  substance,  that  Hemsvcorth  was  in  contempt 

it  non-performance  of  the  award,  and  that  his  excuses  « 

fcr  sncb  non-performance  were  insufficient. 

• 

The  court  thereupon  directed  that  the  matter  should 
Hand  over  until  Monday^  the  8th,  when  Hemsworih  was 
cidered  to  attend,  with  his  bail ;  and,  on  that  day,  a 
iffther  order  was  made  by  the  court,  by  the  consent  of 
the  parties,  and  the  bail, — "that  the  matters  of  the  said 
pnoecation,  the  recognisances  above  mentioned,  and  of 
the  said  master's  report,  be,  and  the  same  are,  hereby 
enlarged  to  the  first  day  of  next  term." 


Accordingly,  on  the  first  day  of  this  term,  the  parties       Nov,  S. 
^n  attended,  Hem^nioorth  appearing  in  person,  and  the 
insecutor  by  counsel. 

(a)  The  interrogatories  and      tituled   in   the  name    of  the 
^mxM  were  respectively  in-     original  cause  only. 
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184>6. 

The  Qnuif 

HmswoRm. 

Affidavits  in 
mitigation. 


Affidavits  in 
aggravation. 


HemsworiVs  affidavit  filed  in  mitigation  aoaght  to  im- 
peach the  validity  of  the  award,  on  the  ground  of  alleged 
misconduct  on  the  part  of  the  arbitrator;  and  stated, 
that  a  /iat  in  bankruptcy  issued  against  him  in  Hard, 
1844;  that  the  messenger  of  the  court  of  bankruptcy 
took  possession  thereunder  of  all  his  property  and  effxtii 
including  all  the  goods  and  chattels  mentioned  in  the 
award,  and  thereby  directed  to  be  given  up  to  Brfaii,witli 
the  exception  of  the  wine  and  brandy-warrants  mentioned 
in  the  award,  which  were  in  the  possession  of  the  Cmh 
mereial  Bank  of  London  at  the  time  of  his  bankruptcy, 
and  held  by  them  for  money  claimed  to  be  due  by  bin 
to  the  bank ;  that  the  assignees  under  the  fiat  also  claimed 
the  warrants,  subject  to  the  lien  of  the  Commercial  Bank; 
that  the  alleged  contempt,  for  and  in  respect  of  which 
he  was  arrested  as  aforesaid,  was  not  wilful  on  his  ptrt, 
but  that,  for  the  causes  aforesaid,  be  had  been  and  still 
was  unable  to  perform  or  obey  the  award ;  that,  sioce 
the  issuing  of  the  attachment  against  him,  he  had  msde 
repeated  offers  of  compromise,  which  Brian  had  re- 
jected ;  that  Brian  having  attempted  to  prove  under  the 
Jiat  in  respect  of  his  claim  under  the  award,  the  cob- 
missioner  declined  to  receive  such  proof,  but  offered  (o 
go  into  the  original  transactions  if  Brian  wouM  forego 
the  award,  which  Brian  agreed  to  do ;  and  thst  the 
commissioner  thereupon  went  into  the  inquiry,  and  csne 
to  the  conclusion  that  the  award  had  been  improperiy 
made. 

The  affidavits  on  the  other  side  stated,  that  the  wioei 
in  bottle  mentioned  in  the  award,  had  not  taken  by  the 
assignees  under  the  Jiat^  they  having  abstained  inm 
taking  these  wines,  by  reason  of  HemsworiVs  staleaciK 
that  he  had  no  beneficial  interest  in  them,  bat  held 
them  only  as  trustee  for  Brian,  and,  consequently,  that 
the  same  bad  always  remained  in  the  possession  tod 
under  the  control  of  Hemsworth^  and  that  he  bad  sioce 


10  VICTORIA.  751 

eilher  sold  them  or  placed  them  in  the  hands  of  his       1846. 
fioher ;  that  Hemsworth  had  offered  to  pay  Brian  200/.       — . 
lOid  bis  costs,  in  satisfaction  of  his  demand,  or  to  deposit   '^"^  Quuv 
the  whole  amount  claimed  by  Brian^  provided  the  latter   Hbhswobth. 
ipoald  consent  to  a  second  reference ;  diat  HemsmoriK^ 
sbifeement  before  the  commissioner  under  thejiat^  shewed 
that  he  had  considerable  property  beyond  what  would 
ttlbfy  all  his  creditors ;  that  BriarCs  costs  in  this  matter 
amounted  to  nearly  200/. ;  and  that  an  offer  had  been 
made  by  a  solicitori  at  a  meeting  of  Hemswortk*8  cre- 
ditors, to  advance,  upon  the  security  of  a  certain  re- 
viersionary  interest  which  he  possessed,  a  sum  sufficient 
la  p«y  all  his  debts  in  full,  but  that  Hemsworth  had  not 
taken  any  steps  to  avail  himself  of  that  offer,  but  had 
been  making  various  attempts  to  compromise  with  his 
craditors  upon  ea3ier  terms. 

Hemsmortk^  in  person,  prayed  for  time  to  answer  these 
allegations ;  but,  the  court  holding  that  he  was  not  en* 
(itled  to  it,  be  referred  to  Ex  parte  Laurence  (a),  to  shew 
diat  the  contempt  must  be  wilful^  in  order  to  render  a 
psity  liable  to  be  visited  with  punishment ;  and  he  con- 
tended that  this  being  positively  and  distincdy  negatived 
bj  his  affidavit,  he  was  entitled  to  be  discharged  on 
payment  of  a  nominal  fine. 

Taybwrd^  Serjt.,  and  Phipsofi^  contra^  insisted  that 
(Imi  question,  whether  the  contempt  was  wilful  or  not, 
mm  concluded  by  the  master's  report ;  and  that  neither 
the  answers  to  the  interrogatories,  nor  the  statements  in 
HemmoriVs  affidavit,  in  any  degree  purged  hb  contempt; 
iMsmuch  as  this  merely  stated  circumstances  which,  if 
tTU0,  only  went  to  the  merits  of  the  award,  the  validity 
df  wbicb  it  was  now  too  late  to  impeach. 

(a)  2  Dowl.  P.  C.  230. 
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1 846.  Wilde,  C.  J.     The  affidavits  clearly  shew  that  the 

prisoner  has  no  valid  excuse  for  not  performing  the 

e  QuBBN    3^^j^|.j^     Hq  jg^  therefore,   in  contempt     Let  him  be 

HxMswoBTB.  brought  up  on  Monday  next ;  and,  in  the  nueantime^ 
we  will  look  further  at  the  affidavits,  and  consider 
the  proper  course  to  be  adopted  under  the  circom* 
stances. 

Cur,  adv.  viit, 

Nov*  9«  The  prisoner  being  now  brought  up, 

Talfburd^  Serjt,  suggested  that  the  judgment  of  tbe 
court  must  be  specific, —  imposing  a  definite  fine  or  im- 
prisonment, or  both. 

Wilde,  C.  J.  Having  heard  and  attentively  coo* 
sidered  all  that  has  been  urged  on  either  side,  the  court 
is  prepared  to  exert  its  authority  for  the  enforcing  of  tbe 
prosecutor's  rights  under  the  award.  The  prisoner  willf 
therefore,  stand  committed  until  the  last  day  of  tenut 
when  he  will  be  brought  up  to  receive  sentence.  In  tbe 
meantime,  the  court  will  require  to  be  furnished  with 
affidavits  shewing  the  value  of  the  wines  in  question. 

The  following  rule  was  thereupon  drawn  op :  — 
"  Upon  reading,  &c.,  the  said  Henry  fViUiam  HemsworA 
(now  present  here  in  court)  is,  by  the  court  here^  adjudged 
in  contempt :  it  is  therefore  ordered  that  the  said  Hemj 
William  Hemsmorth  be  committed  to  the  custody  of  the 
keeper  of  the  Queen's  Prison  for  the  contempt  afcre* 
said ;  and  it  is  further  ordered,  that  the  said  keeper,  or 
his  deputy,  do  bring  the  said  Henry  William  HemnBori 
to  the  bar  of  this  court  on  the  25th  day  of  Nooemtft 
instant,  then  and  there  to  receive  the  judgment  of  thif 
court  for  his  said  contempt." 


I 
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Affidavits  were  accordingly  produced  on  this  day.  1846. 

Those  filed  on   the  part  of  the  prosecutor  stated  the  

value  of  the  wine  and  brandy-warrants  mentioned  in  the  VI"bbn 

award  (exclusive  of  the  warrant  for  the  excepted  hogs-  Hemswortp. 

head  of  port-wine),  and  of  the  wine  in  bottles,  to  be  ^^  g. 

368/.  95.     On  the  part  of  Hemsworihj  it  was  sworn  that  Affidavits  as 

the  utmost  value  did  not  exceed  200/.  ^  ^^  ^^^^f 

of  the  goods 

ordered  to  be 
Wjlde,  C.  J.     The  non-performance  of  the  award  is  delivered  up. 

not  a  single  act  of  contempt  which  will  be  purged  by  a 
definite  period  of  imprisonment :  but  the  prisoner  may, 
at  the  expiration  of  the  term  for  which  the  court  upon 
this  occasion  sentences  him,  if  the  award  shall  then 
remain  unperformed,  be  again  brought  up  to  answer 
'lor  his  continuing  contempt.  Nor  will  he  thereby,  as  I  * 
conceive,  be  relieved  from  an  action  upon  the  award. 

It  is  evident,  from  the  statements  contained  in  the 
several  affidavits,  that  the  prisoner  can,  if  he  pleases,  per- 
form this  award  :  and  his  not  doing  so  is  a  wilful  and  per- 
tinacious contempt  of  the  authority  of  the  court.  With 
a  view,  therefore,  to  compel  him  to  act  justly  towards 
the  prosecutor,  the  sentence  of  the  court  is,  that  he  be 
imprisoned  in  the  Queen's  Prison  for  the  space  of  two 
years  from  this  date,  unless  he  shall  sooner  comply  with 
the  terms  of  the  award.  If  he  thinks  fit  for  so  long  a 
time  to  withhold  the  property  of  the  prosecutor,  he  may 
consider  himself  the  author  of  his  own  imprisonment. 
This  commitment,  therefore,  will  enure  until  the  sum 
awarded  and  the  costs,  are  paid,  and  the  warrants  and 
wine  are  delivered  up,  or  their  value  paid. 

The  following  rule  was  thereupon  drawn  up :  — 

**  Upon  reading,  &c.,  the  said  Henty  William  Hems* 

worth  (now  present  here  in  court),  being  brought  to 

the  bar  of  the  court  by  the  keeper   of  the  Queen's 

Prison,  in  pursuance  of  the  last-mentioned  rule,  is  by 

VOL.  III. CB.  3  C 
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1846.       the  court  here  adjudged  in  contempt:  It  b  thereapon 

ordered  that  the  said  Henry  William  Hemmortk,  for  the 

The  QvBBN  contempt  aforesaid^  be  imprisoned  in  the  custody  of  the 
HcMsiroRTH.  keeper  of  the  Queen's  Prison  for  the  space  of  two 
years  from  the  date  hereof;  and  that  the  said  Hemy 
William  Hemsworih  be  remanded  to  the  custody  of  the 
said  keeper,  to  be  by  him  kept  in  safe  custody  in  eie- 
cution  of  this  judgment/' 


Robinson  v.  James  Brown  and  Jane  Bbowk, 
Executor  and  Executrix  of  John  Bbown, 
deceased. 

T^EBT,  upon  a  bond,  dated  the  1st  of  Aprils  1844^ 

by    George  Brawn^   John  Brawn^    and  Charla 

Robertsony  to  the  plaintiff,  in  the  penal  sum  of  400L 


noticing  the  condition,  the  defendants,  who  were  sued 
as  executor  and  executrix  of  one  of  the  sureties,  set  it 


Nov.  10. 

S.  and  C. 
became 
jointly  and 
severally 

M  wretiw^for  ^^^  plaintiff,  having  declared  upon  the  bond  without 

D.,  with  a 
condition  for 

the  bond  i     i     j    i        r  i       i         •    •    i 

to  be  Toid  if   ^ut  on  oyer,  and  pleaded  performance  by  the  prinapal. 

B.  and  C,  or  The  condition  with  its  recital  was  as  follows:  — 

either  of  ^^  ^hg^eas  the  above-bounden  George  Bromt,  being 

within  one  about  to  carry  on  the  business  of  an  outfitter,  hath  ap» 

calendar  p\\eA  to,  and  requested,  the  above-named  John  Bobimm 

after  notice  {^^^  plaintiff)  to  supply  him   with  goods  in  the  way  o£ 

given  to  them 

of  D.'s  default,  pay  any  balance  that  might  be  due  from  2>.  to  J.,  not  ex< 
a  given  sum.       In  debt  by  A.  against  the  executors   of  B.  the  issue 
whether  or  not  due  notice  of  D.'s  default  had  been  given  to  the 

and  to  C  :  — 

Held^  that^  in  order  to  prove  notice  to  C.^  it  was  not  enough  to  produce  t 
plicate^  with  proof  that  the  notice  had  been  sent  by  post^  properly  addressed^  tv 
C. ;  but  that  A.  was  bound  to  produce  the  original  notice,  or  to  acooont  for  iar 
absence. 
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is  trade,  which  he  the  said  John  Robinson  has  agreed 
to  do;  and,  in  the  course  of  the  dealings  between  them, 
the  said  George  Brown  and  John  Robinson^  the  said 
George  Brawn  may  become  indebted  unto  the  said  John 
Robinson  in  divers  sums  of  money,  for  goods  to  be  sold 
md  delivered,  for  money  to  be  lent  and  advanced,  or 
to  be  paid,  laid  out,  and  expended,  or  upon  some  other 
account :  and  whereas  the  said  George  Brown^  and  the 
said  John  Brown  and  Charles  Robertson  as  his  sureties, 
baTe  agreed  to  enter  into  the  above-written  bond  or 
obligation,  subject  to  such  condition  as  hereinafter  is 
expressed :  Now,  the  condition  of  the  above*written 
bond  or  obligation  is  such,  that,  if  the  said  George 
Brogm^  his  heirs,  executors,  or  administrators,  or  some 
or  one  of  them,  do  and  shall,  from  time  to  time  and 
at  all  times  hereafter,  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  said  John  Robinson^  his  executors, 
administrators,  or  assigns,  all  and  every  such  sum  and 
soms  of  money  as  shall,  at  any  time  or  times  here- 
•iter  become  due  and  owing  to  him  the  said  John 
BMnton,  either  alone  or  jointly  with  any  other  per* 
m  or  persons  who  shall  or  may  be  or  become  a 
partner  or  partners  with  the  said  John  Robinson,  his 
eiecutors,  administrators,  or  assigns,  from  the  said 
Oewge  Brawnj  for  goods  which  shall  or  may  at  apy 
time  or  thnes  hereafler  be  sold  by  him  or  them  to  the 
said  George  Brown,  and  sent  and  delivered  to  or  to 
tlie  order  of  the  said  George  Brown,  or  for  money  to 
be  at  any  time  or  times  hereafter  lent  or  advanced,  or 
to  be  paid,  laid  out,  or  expended  by  the  said  John 
Bobinton,  his  executors,  administrators,  or  assigns,  either 
alooe  or  jointly  with  any  such  partner  or  partners  as 
foresaid,  or  which  may  upon  any  other  account  what- 
aoever  be  or  become  due  or  owing  to  the  said  John 
iobiman,    his  executors,  &c.,    either  alone  or  jointly 

S  c  2 
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1846. 

Robinson 
Brown. 


with  any  such  partner  or  partners  as  aforesaid,  when 
and  as  such  sum  and  sums  oF  money  shall  respectively 
become  due  and  payiable,  not  exceeding  in  the  whole 
the  sum  of  400/.,  then  the  said  bond  or  obligation  shall 
be  void  and  of  no  effect;  or,  in  case  the  said  George 
BrowHj  his  heirs,  executors,  or  administrators,  shall,  at 
any  time  or  times  hereafter,  make  default  in  payment 
oFany  such  sum  or  sums,  and  the  said  John  BramtBxA 
Charles  Bobertsortj  or  one  of  them,  or  the  heirs,  ic, 
of  one  of  them,  shall,  within  one  calendar  month  next 
after  notice  in  writing  shall  have  been  given  to  them 
the  said  John  Brown  and  Charles  Robertson^  their  heirs, 
&c,,  or  shall  have  been  left  at  their  usual  or  last  known 
place  of  abode,  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  John  Robinson^  his  executors,  &c,  sod 
any  future-taken  partner  or  partners  of  him  or  them, 
his,  her,  or  their  executors,  &c.,  all  and  every  such 
sum  or  sums  of  money  as  at  the  time  of  such  demand 
being  made  shall  be  due  and  owing  from  the  said  George 
Brawny  his  heirs,  &c.,  unto  the  said  John  Bobinson^  Vis 
executors,  &c.,  either  alone  or  jointly  with  the  person 
or  persons  who  shall  or  may  be  or  become  a  partner  or 
partners  with  him  or  them,  in  case  the  same  shall  not 
exceed  the  sum  of  200/.  sterling;  but,  if  the  same  shall 
exceed  the  sum  of  200/.  sterling,  then^  if  the  said  Jd^ 
Brawn  and  Charles  Robertson,  or  one  of  them,  their  or 
some  or  one  of  their  heirs,  &c.,  do  and  shall,  within 
one  calendar  month  next  after  such  notice  shall  have 
been  given  or  left  as  aforesaid,  well  and  truly  pay  ^'^ 
cause  to  be  paid  unto  the  said  John  Robinson^  his  ex^ 
eutors,  &c.,  or  such  person  or  persons  as  aforesaid,  the 
said  sum  of  200/.,  in  part  satisfaction  of  the  sao)  or 
sums  of  money  which  shall  be  then  due  and  owing  a' 
aForesaid,  then,  and  in  either  oF  the  said  cases,  the  said 
bond   or  obligation  shall,    so  Far  as  respects  the  said 
John  Brown  and  Charles  Robertsony  be  void  and  of  no 
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effect;  otherwise  the  same  shall  be  in  full  force  and 
virtue." 

The  plaintiff  in  his  replication  alleged  debts  to  have 
accrued  from  George  Brown  to  him  to  the  amount  of 
400/.,  and  exceeding  200/.,  for  goods  supplied,  which 
were  unpaid ;  and  then  averred,  that,  although  after* 
wards,  and  after  the  death  of  John  Brown,  and  more 
than  one  calendar  month  before  the  commencement  of 
this  suit,  to  wit,  on  the  26th  of  June,  1845,  he,  the 
plain liff,  gave  the  said  Charles  Robertson  and  the  said 
defendants,  as  executor  and  executrix  of  the  said  John 
Braam  as  aforesaid,  respectively,  notice  in  writing  to 
pay,  and  thereby  then  required  them  to  pay  to  him, 
within  one  calendar  month  then  next,  the  sum  of  200/., 
on  account,  and  in  part  satisfaction,  of  the  said  sum  of 
400/.  wherein  the  said  George  Brown  then,  and  at  the 
time  of  the  giving  the  said  notice,  was,  and  is,  so  indebted 
to  the  plaintiff  in  manner  aforesaid ;  yet  neither  of  them, 
the  said  John  Brown  in  his  lifetime,  the  defendants  as 
executor  and  executrix  as  aforesaid,  or  the  said  Charles 
Robertson,  had  paid  the  said  sum  of  200/.,  or  any  part 
thereof,  although  more  than  a  calendar  month  from  the 
time  of  giving  of  the  said  notice  had  elapsed  before  the 
commencement  of  this  suit  —  verification. 

Rejoinder,  that,  after  the  making  of  the  said  writing 
obligatory,  and  after  the  decease  of  the  said  John 
Brawn,  and  one  calendar  month  before  the  commence* 
ment  of  this  suit,  he  the  plaintiff  did  not  give  to  the 
defendants,  executor  and  executrix  as  aforesaid,  and  to 
the  said  Charles  Robertson,  respectively,  or  leave  at 
their  respective  usual  or  last  known  places  of  abode, 
notice  that  the  said  George  Brown  had  made  default  in 
payment  of  the  said  sum  of  200/.,  or  any  part  thereof—* 
verification. 

Surrejoinder,  that,  after  the  making  of  the  said  writ- 
ing obligatory,  and  after  the  decease  of  the  said  John 

3  c  3 
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Brown. 


Browitf  and  one  calendar  month  before  the  commeDoe- 
ment  of  this  suit,  to  wit,  on  the  5th  day  of  Jufyy  1845} 
he  the  plaintiff  did  give  to  the  defendants,  executors 
and  executrix  as  aforesaid,  and  to  the  said  Ckark$ 
Bobertsarif  respectively,  notice  in  writing  that  the  said 
George  Brown  had  made  default  in  payment  of  the  said 
moneys  in  the  said  replication  mentioned  —  conduding 
to  the  country.     Issue  thereon. 

The  cause  was  tried  before  Erle^  J.,  at  the  second 
sitting  in  Middlesex^  in  Trinity  term  last. 

The  defendants  had  admitted  that  due  notice  of  the 
default  of  the  principal  was  delivered  to  them :  and,  in 
order  to  prove  notice  to  Robertson^  the  plaintiff  called  a 
witness,  who  stated  that  he  had  inclosed  the  notice  (a 
duplicate  of  which  he  produced)  in  a  letter  which  be 
posted,  addressed  to  Bobertson  at  his  residence  near 
Cuckfield^  in  Sussex.  There  had  been  no  notice  to  pro- 
duce, and  no  subpoena  duces  tecum  served  on  Robertson* 
It  was  objected,  on  the  part  of  the  defendants,  that  tbii 
was  no  evidence  of  the  giving  of  the  notice.  But  the 
learned  judge,  conceiving  it  to  be  analogous  to  the  case 
of  a  notice  to  quit,  or  a  notice  to  the  drawer  of  the 
dishonour  of  a  bill  of  exchange,  received  the  evideoce: 
and,  under  his  direction,  the  jury  found  a  verdict  for 
the  plaintiff,  damages  209/.— -leave  being  reserved  to 
the  plaintiff  to  move  to  increase  the  damages,  if  the 
court  should  be  of  opinion  that  the  liability  of  the 
sureties  on  the  bond  was  not  limited  to  200/. ;  and  to 
the  defendants  to  move  to  enter  a  nonsuit,  or  a  verdict  for 
them,  if  the  court  should  be  of  opinion  that  there  was»0 
evidence  to  go  to  the  jury  of  the  notice  to  Robertson. 


Bylesy  Serjt.,  for  the  defendants,  accordingly  obtained 
a  rule  nisi  to  enter  a  nonsuit,  or  a  verdict  for  the  de* 
fendants,  or  for  a  new  trial.  He  referred  to  Lanaiae  t. 
Palmer,  (a) 

(a)  M.  Sf  M.  31. 
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Talfourd^  Serjt.,  For  the  plaintiff,  obtained  a  rule  nisi 
to  increase  the  damages  to  400/.  and  interest,  to  which 
extent  he  submitted  that  the  sureties  were  liable,  the 
money  not  having  been  paid  within  the  month. 

Jhlfimrdf  Serjt.,  Bultf  and  Hawkins j  now  shewed  cause 
against  the  defendants'  rule.  The  learned  judge  was 
quite  right  in  holding,  that,  for  the  purpose  of  proof,  the 
notice  in  question  was  analogous  to  a  notice  of  dishonour, 
or  notice  to  quit,  and  the  like.  Whether  or  not  a  notice 
of  dishonour  could  be  so  proved,  was  formerly  the  sub* 
ject  of  much  doubt :  but  that  doubt  was  removed  by 
the  case  of  Kitie  v.  Beaumont j  (a)  where  all  the  previous 
authorities  were  considered,  and  where  the  copy  of  a 
letter  containing  the  notice  was  held  admissible,  without 
any  notice  to  the  defendant  to  produce  the  original.  Kine 
▼•  Beaumont  was  recognized  as  an  authority,  in  the  sub- 
sequent case  oiSmain  v.  Leans  (i).  [Maule^  J.  There  can 
be  no  hardship  on  the  defendant,  where  there  is  a  distinct 
issue  upon  the  notice :  he  must  know  it  will  be  produced 
in  evidence.  Is  there  any  case  of  a  notice  of  dishonour 
given  to  a  third  person  being  sought  to  be  proved  in  this 
way  ?]  Lanauze  v.  Palmer  was  a  case  of  that  sort :  it 
was  an  action  by  an  indorsee  against  an  indorser  of 
certain  bills  of  exchange ;  the  notice,  therefore,  was 
foreign  to  the  issue.  It  is  entirely  different  from  the 
present  case :  and,  besides,  it  was  merely  a  decision  at 
nisi  prius,  which  (the  verdict  being  for  the  plaintiff,  who 
tendered  the  evidence)  there  was  no  opportunity  of 
reviewing.  Here,  the  notice  was  the  very  matter  in 
issue  between  the  parties :  and,  where  that  is  the  case^ 
there  can  be  no  distinction,  in  regard  to  proof,  between  a 
notice  to  the  defendant  and  a  notice  to  a  third  person* 


1846. 

ROBIMSON 

V, 

Brown. 


(a)  SB.S^B.  288.,  7  J.  B.  (6)  2  C.  JIf .  ^  R.  26l. 

Moorej  112. 

3  c  4 


760 


MICHAELMAS  TERM, 


J  846. 

ROBIXSON 

V. 


There  is  no  authority  whatever  for  saying  that  i 
only  in  the  case  of  a  notice  to  the  defendant  him! 
that  the  ordinary  notice  to  produce  is  dispensed  w 
In  ejectment,  where  the  defendant  defends  as  landio 
and  it  is  necessary  to  shew  a  notice  to  quit  served  on 
tenant,  it  is  enough  to  give  notice  to  produce  it, 
order  to  let  in  secondary  evidence,  though  the  tenant 
no  party  to  the  record.  IColtmarif  J.  Is  not  the  pri 
ciple  this,  that  secondary  evidence  is  admissible,  becau 
the  defendant  has  had  notice  to  produce  the  origioi 
and  the  plaintiff  has  no  means  of  getting  at  it?]  1 
truth,  this  is  not  secondary  evidence :  it  was  a  notice  1 
the  defendants  as  well  as  to  Robertson,  And  it  may  i 
doubted  whether,  in  order  to  charge  the  defendants,  i 
was  necessary  to  give  any  notice  to  the  other  surety. 


Bj/IeSf  Serjt.,  and  Wotiedge^  in  support  of  the  rule 

Whether  notice  to  Robertson  was  necessary  or  not,  i 

not  now  the  question  :  that  point  could  only  arise  uponi 

motion  for  judgment  non  obstante  veredicto.      The  coo* 

dition   of   the  bond  expressly   requires  notice  of  tJM 

default  of  the  principal  to  be  given  to  both  sureties 

The  plaintiff  was  bound  to  prove  the  issue  taken  bj 

him,  viz.  that  notice  was  given  as  well  to  Robertson  n 

to  the  defendants.     In  order  to  do  this,  he  should  haT« 

subpoenaed  Robertson,     This  is  not  like  the  case  off 

notice  to  the  defendants  themselves  :  they  have  no  knov< 

ledge  of,  or  controul  over,  notices  delivered  to  a  third 

person  who  is  no  party  to  the  record,  and  between  whom 

and  themselves  there  is  no  privity.      In  the  case  of  Tk 

Queen  v.  Fenton  (a),  which  was  an  indictment  for  Ia^ 

ceny,  in  stealing  a  coat  contained  in  a  paper  parcelf 

Parke^  B.,  held  that  the  prosecutor  was  not  entided  to 


(a)  Bury  Summer  Assixes,  1846.     Not  reportedi 
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give  evidence  as  to  the  direction  on  the  parcel,  without 
first  shewing  that  he  had  given  notice  to  produce  it. 
A  witness  may  on  the  voir  dire  say  that  a  release  has 
been  execated,  but  it  cannot  be  proved  in  that'  manner. 
Here,  the  contents  of  the  letter  were  just  as  inadmis- 
sible as  the  cover  of  it.  This  is  not  a  mere  notice :  it 
is  a  demand  of  payment.  Grove  v.  JVare  (a)  is  as  nearly 
as  possible  parallel  with  the  present  case.  There  the 
defendant  entered  into  a  bond,  as  surety,  for  payment 
of  any  sum  that  might  be  due  to  the  plaintiff  from  one 
Spriggensj  within  six  months  after  notice:  and  Lord 
BUenborougA  held  that  it  was  necessary  to  prove  a  notice 
to  produce  the  notice  of  the  principal's  default. 

Wilde,  C.  J.  The  parties  went  down  to  contest 
the  issue  in  the  terms  in  which  it  is  taken,  namely, 
whether  or  not  the  plaintiff  gave  to  the  defendants,  and 
to  Bjobertsorij  respectively,  a  month  before  the  com- 
mencement of  the  action,  notice  in  writing  that  George 
Braanij  the  principal  debtor,  had  made  default:  and 
the  question  raised  at  the  trial,  was,  whether  the  relative 
positien  of  the  parties  was  such  as  to  dispense  with  the 
necessity  of  producing  the  notice  served  on  Robertson. 
The  ground  upon  which  the  plaintiff  relied  for  this  pur- 
pose, was,  the  supposed  analogy  of  this  case  to  that  of  a 
notice  of  dishonour,  and  that  large  class  of  cases  in 
which  secondary  evidence  of  the  document  is  allowed  to 
be  given  without  a  notice  to  produce  the  original.  The 
case  under  consideration,  however,  does  nqt  seem  to  me 
to  be  at  all  analogous  to  those :  they  are  all  cases  where 
the  party  has  possession  of  the  paper,  and  can  produce 
It,  or  where  the  parties  stood  in  such  a  relation  as  to 
QUile  a  delivery  to  the  one  equivalent  to  a  delivery  to 
^e  other.     But  this  is  the  case  of  two  sureties,  who  are 


1846. 
Robinson 

V, 

Brown. 


(a)  2  Siark.  N.  P.  C.  174. 
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not  so  connected  as  to  make  the  delivery  to  one  of  i 
notice  of  their  principal's  default  equivalent  to  the  de 
livery  of  a  notice  to  both.  The  plaintiff,  therefore,  hat 
failed,  not  for  a  want  of  a  notice  to  produce,-— which  in 
my  judgment  would  not  alter  the  case,*»«but  because 
he  has  not  proved  the  issue.  The  paper  should  hife 
been  produced,  or  its  non-production  so  accounted  ibr 
as  to  render  secondary  evidence  of  its  contents  ad- 
missible. No  evidence  of  that  sort  having  been  giveo, 
I  am  of  opinion  that  the  rule  must  be  made  absolute  kt 
entering  a  nonsuit. 


CoLTMAN  J.  I  am  at  a  loss  to  see  how  the  defendants 
could  be  benefited  by  a  notice  to  Roberison :  but,  Id 
ortler  to  sustain  the  issue,  I  think  the  plaintiff  was  bound 
to  produce  the  original  notice,  or  excuse  its  absence  io 
the  usual  way. 

Maule  J.  The  issue  in  this  case  was,  whether  or 
not  notice  of  George  BramrCs  default  had  been  given  to 
the  defendants  and  to  Robertson^  the  co-surety  oF  the 
defendant's  testator.  Robertson  is  a  stranger  to  the 
action,  and  is  in  no  sort  of  privity  with  the  defendants: 
in  fact,  their  interests  are  antagonistic :  they  are  in  do 
degree  identified.  The  question,  then,  is,  whether  notioe 
had  been  given  to  Robertson^  a  stranger  to  the  actioo. 
The  proper  mode  of  proving  the  delivery  of  any  docu- 
ment, is,  subject  to  certain  exceptions,  of  which  this 
is  not  one,  by  producing  the  document  itself.  A  notice 
of  dishonour,  which  is  one  of  the  exceptions,  goes  on  the 
ground  that  it  is  not  necessary  to  give  any  other  nodoe 
to  the  defendant  than  that  which  is  given  by  the  pro* 
ceedings,  the  defendant  being  sufficiently  warned  bj  tke 
issue  that  the  plaintiff  means  to  give  secondary  evidenee 
of  the  contents  of  the  notice,  unless  the  defendant  pro- 
duces it  himself.     If,  however,  the  document  is  not  in 
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tbci  possession  or  under  the  controul  of  the  defendant) 
the  analogy  does  not  arise.     It  may  be  that  the  de- 
fendants  here   had   not  the  means   of  producing  this 
notice.     They  may  know  that  the  document  is   of  a 
different  import  from  that  alleged  by  the  plaintiff;  but 
they  know  that  the  plaintiff  having  distinct  notice  that 
^y  deny  its  existence,  must  give  some  evidence  of  its 
contents.     In  the  absence,  therefore,  of  any  evidence 
to  excuse  its  non-production,  I  think  the  plaintiff  was 
^Dnd  to  produce  the  notice  itself;  and,  as  he  failed  to 
4>  scB,  the  rule  for  entering  a  nonsuit  must  be  made  ab- 


1846. 
Robinson 

V, 

Brown. 


V^*     Williams,  J.,  concurred. 

Rule  absolute  to  enter  a  nonsuit  (a) 


(•) 


role  to  increase  the  damages  was,  of  course,  discharged. 


\SSTJ 


LoMAx  V.  Wilson. 

Nov,  23. 
MPSIT,  by  indorsee  againstdrawer  of  a  bill  of  The  plaintiff 
exchange.  ^"  ^«  ^"^ 

The  first  count  of  the  declaration  stated    that   the  clared  on  a 
defendant,  on  the  2ist  of  Mat/^  1846,  made  his  bill  of  bill  of  ex- 
exchange   in  writing,   and  directed  the   same   to  one  ^nJ^f^^^^T 

to  him  by  tlie 

Modant^  and  in  the  second  for  money  alleged  to  be  due  from  the  defendant 

'VpSQin  account  suted  —  concluding,  that^  ''in  consideration  of  the  premises 

'■(ectiYely,  the  defendant  promised  to  pay  the  said  several  last-mentioned  moneys 

'■^ectiyely  to  the  plaintiff^  on  request." 

The  defendant  demurred  to  the  second  count,  on  the  ground  that  it  contained 
^incorrect  statement  of  the  consideration  for  the  promise ;  or,  if  ''  the  last-men- 
^^^Hed  moneys  **  included  the  money  in  the  first  county  then  the  second  count 
^     bad  for  duplicity. 
The  court  set  aside  the  demurrer  as  frivolous. 
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1846. 

LOMAX 

Wilson. 


William  WatkinSi  ^nd  thereby  required  the  said  With 
Watkins  to  pay  to  the  order  of  the  defekidant  18/.  1 
six  months  afler  the  date  thereof,  which  period  b 
elapsed  before  the  commencement  of  this  suit;  and  t 
said  defendant  then  indorsed  the  same  to  the  plainti 
and  the  said  William  Watkins  did  not  pay  the  said  bi 
although  the  same  was  presented  to  him  on  tbe  d 
when  it  became  due;  of  all  which  the  defendant  th 
had  due  notice :  and  the  defendant  then,  in  consideraU 
of  the  premises,  promised  the  plaintiff  to  pay  him  tl 
amount  of  the  said  bill  when  he  the  defendant  shoal 
be  thereunto  afterwards  requested. 

The  second  count  stated,  that,  whereas  also  tbe  d 
fendant,  on  the  18th  of  September^  1846,  was  iudebtedl 
the  plaintiff  in  20/.  for  money  found  to  be  due  fro 
the  defendant  to  the  plaintiff  on  an  account  then  state 
between  them;  and  whereas  the  defendant  afterward 
on  the  day  and  year  last  aforesaid,  in  consideralioo  ( 
the  premises  respectively,  then  promised  to  pay  the  m 
several  last-mentioned  moneys  respectively  to  the  plaind 
on  request ;  yet  he  hath  disregarded  his  promises,  an 
hath  not  paid  any  of  the  said  moneys,  or  any  pai 
thereof,  to  the  plaintiff's  damage  of  40/.,  and  thereupoi 
he  brings  suit,  &c. 

The  defendant  pleaded  to  the  first  count,  that  hehai 
not  due  notice  of  the  non-payment  of  the  bill  b; 
Watkins;  and  to  the  second  he  demurred  speciall] 
assigning  for  causes — that  the  promise  alleged  in  tb 
said  last  count  is  a  promise  to  pay  **  the  said  seven 
last-mentioned  moneys  respectively,"  whereas  there  i 
only  one  sum  of  money  in  the  declaration  to  which  A 
promise  in  the  last  count  mentipned  can  apply,  which  i 
insensible,  and  repugnant  —  and  also  that  it  is  alkgB 
in  the  said  last  count  that  the  defendant  promised  i 
therein  mentioned,  *^  in  consideration  of  the  preoitf 
respectively,"  which  allegation  necessarily  indiMk 
within   such   consideration   the  premises  mentiooed  ii 
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the  first  count  of  the  declaration,  as  well  as  those  men-        1846. 

tioned  in  the  last :  and  that  this  statement  of  the  con-        

flderation  in  the  said  last  count  is  insensible  and  re-  •liovaz 
pugnant,  as  the  premises  mentioned  in  the  first  count  Wilson. 
of  the  declaration  cannot  properly  form  a  consideration 
for  the  promise  mentioned  in  the  last  count  of  the  de- 
darati(m — and  also  that,  if  it  is  meant  by  the  allegation 
of'^  the  several  last-mentioned  moneys,'*  in  the  said  last 
coant,  to  include  therein  the  moneys  in  the  first  count 
mentioned,  then  the  said  last  count  is  double,  for  con- 
taining a  second  promise,  and  one  alleged  to  have  been 
made  on  a  different  day  from  the  day  in  the  first  count 
mentioned,  to  pay  the  moneys  in  the  first  count  men- 
tiooed— and  also  that  the  said  last  count  is  uncertain,  in 
this  respect,  that  it  is  doubtful  whether  the  promise  and 
consideration  therein  mentioned  are  intended  to  refer 
to  the  sum  of  20/.  therein  mentioned  only,  or  whether 
they  are  also  intended  to  refer  to  and  include  the  money 
tod  consideration  mentioned  in  the  first  count  —  and 
also  that  the  said  last  count  is  in  other  respects  un- 
certain, informal,  and  insufficient. 

WilleSf  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  to  set  aside  this  demurrer  as  frivolous. 

.  Fortescue  shewed  cause.     The  second  count  is  clearly 
had,  for  containing  an  incorrect  statement  of  the  con- 
sideration for  the  defendant's  promise;  or,  if  the  ^^  last- 
tientioned  moneys"  included  the  money  in  the  first 
eount,  then  the   second  count   is    bad   for  duplicity. 
I  The  courts  have  frequently  said  that  they  would  require 
"^  die  Dew  rules  to  be  strictly  adhered  to,  otherwise  there 
I  Iroold  in  every  case  be  an  argument  as  to  the  propriety 
^  of  equivalent  expressions. 

!■ 

fFilleSf  in  support  of  his  rule.     There  is  no  double 
promise   to   pay  the  money  mentioned  in  the  second 
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1846.       Goont     If  there  be  any  objection  on  the  score  oTdo 
■  pUcity,  thai  applies  to  the  first  count,  whidi  is  not  de 

*^*^       marred  to. 

Wilde  C  J.  This  objection  is  so  obTioiisly  takai 
for  the  mere  purpose  of  delaying  the  plainti^  and  is  lo 
refined,  that  I  am  not  sorry  that  it  should  fidl.  Sop- 
pose  the  defendant  did,  in  consideration  of  the  debt  doe 
upon  the  bill,  and  of  the  OK>ney  found  doe  upoo  tk 
account  stated,  promise  to  pay,  the  second  count  woaU 
not  be  bad  because  it  affected  to  add  to  a  good  consi- 
deration something  that  was  redundant  and  unneoessarji 
and  that  might  be  rejected  as  surplusage.  If  there  be 
any  objection  on  the  score  of  bis  petihtm^  that  nuj 
apply  to  the  first  count,  but  clearly  not  to  the  secoodL 
I  think  the  rule  (or  setting  aside  the  demurrer  must  be 
made  absolute. 

The  rest  of  the  court  concurring. 

Rule  absdote. 


Yaughah  v.  Hahcock. 

Abr.  5. 

The  plaintiff     A  SSUMPSIT.    The  declaration  stated,  that,  in  cod- 

^P^^  to  let  sideration  that  the  plaintiff  would  let  to  the  defend* 

abouflc  to  the  .  j 

defendant,        ^^^*   '^  yearly   tenant,   a  certain  messuage,  &c,  tod 

and  to  sdl  wonid  sell  to  the  plaintiff,  for  a  certain  sum  of  money) 
farniT'^^Mid  ^'^'^  furniture  and  fixtures  then  being  in  and  upon  the 
fixtwcs  there-  said  messuage,  and  would  make  certain  improremeots 

^  "^  ^  and  alterations  therein,  according  to  the  desire  and  to 
make  certain 

alierations 

and  improTcmenti  in  the  house ;  and  the  defendant  agreed  to  take  die  It^ 

and  to  pay  for  the  farnitore  and  fixtures  and  alteratioiis :  —  Held,  that  thii  «* 

an   agreement  relating  to  an  interest  in  land,  within  the  fourth  seedon  of  ^ 

statute  of  frand«. 
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3atioii  of  the  defendant,  he  the  defendant  then 

that  he  would   become   the  tenant  of  the 

nd  would  take  the  said  furniture  at  a  reason- 

and  would  pay  to  the  plaintiff  a  reasonable 

he  said  alterations  and  improvements :  Aver- 

the  plaintiff  was  ready  and  willing  to  let  the 

and  then  tendered  the  same  to  the  defendant, 

hen  ready  and  willing  to  sell  the  said  furni« 

fixtures  to  the  defendant,  and  did  then  make 

Iterations  and  improvements  in  the  said  mes- 

.,  the  same  amounting  to  the  sum  of  12Z.  lOs.; 

the  defendant   would  not  then  become  the 

r.9  nor  take  the  said  furniture  and  fixtures,  or 

(onable  price  for  the  same,  nor  would  he  pay 

im  of  12L  105.,  or  any  part  thereof,  for  the 

itions  and  improvements. 

on  assumpsit,  (a) 

.use  came  on  for  trial  before  Erie,  J.,  at  the 
i  assizes.  The  plaintiff  sought  to  prove  the 
lleged  in  the  declaration  by  oral  testimony : 
I  objected  on  the  part  of  the  defendant,  that, 
Hitract  relating  to  lands,  it  could  only  be  sus- 
written  proof;  and  the  cases  of  7%^  Earl 
Uh  v.  Thomas  {b)  and  Mechelen  v.  Wallace  {c) 
\. 

irned  judge  nonsuited  the  plaintiff,  giving  him 
move  to  enter  a  verdict  for  12/.  ISs.  4^.,  if  the 
uld  be  of  opinion  that  the  case  was  not  within 
I  section  of  the  statute  of  frauds. 


1846. 

VAuaBAir. 
Hancock. 


r  now  moved  accordingly.  The  cases  cited  at 
lo  not  govern  this.  In  Mechelen  v.  IVaUace^*^ 
ch  the  learned  judge's  decision  proceeded,  — - 


e  \  M.S^G,  773., 
8M  S^G.  462.  (a), 
S9S.(a),  6M.S^G. 
a  B.  268. 


I 


'h)  1  aScM.  89- 
\c)  7  Ad.SfE.  49.,  2  iV.  ^ 
P.  224. 
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VAirOHAlf 

V. 

Hakoook. 


the  declaration  stated  that  the  plaintiff  was  desirous  of 
taking  a  furnished  house  as   a  school ;   that  the  de- 
fendant was  possessed  of  a  house  in  part  furnished, 
and  all  other  furniture  necessary  for   completely  for* 
nishing  the  same ;  that  thereupon,  in  consideration  that 
the  plaintiff  would  take   possession   of  the  house  so 
partly  furnished,  and  would,  if  the  furniture  necessary 
for  the  completely  furnishing  the  house  for  the  purpose 
aforesaid   should  be  sent  into  the    house  by  the  de- 
fendant  within  a  reasonable  time,  become  the  tenant  of 
the  defendant  of  the  house,  with  all  the  furniture  afore- 
said, at  the  rent  aforesaid,  and  pay  the  rent  quarterJj, 
commencing,  &c.,  the  defendant  promised  the  plaintiff 
that  he  the  defendant  would,  within  a  reasonable  time 
after  the  plaintiff  should  have  so  taken  possession  of 
the  same  house  and  premises,  send  into  the  said  bouse 
and  premises  all  the  furniture  necessary  for  the  com- 
pleting of  the  furnishing  of  the  said  house  with  furni- 
ture of  good  quality ;  and  then  averred  that  the  defend- 
ant  took  possession   of   the  house;    and   alleged  fx 
breaches,  that  the  articles  of  furniture  sent  into  the 
said  house  were  not  of  good  quality,  and  that  all  the 
furniture  necessary  for  the  completing  of  the  fumishiog 
of  the  said   house,   was   not  sent  in.     The  defendant 
pleaded  (a)  that  there  was  no  note,  or  memorandum  in 
writing,  of  the  promise  stated  in  the  declaration.    And 
it  was  held,  on  demurrer,  that  the  promise  stated  in  tbe 
declaration  related  to  land,  and  that,  as  there  was  no 
note  or  memorandum  in  writing,  no  action  could  be 
maintained  upon  it.     There,  as  in  The  Earl  of  Falmamih 
V.  Thomasy  the  contract  was  entire;  and,  as  Lord  Doom 
observed,  **  the  bare  statement  of  the  case  shewed  that 
the  contract  related  to  an  interest  in  land.''    Here,  bo»" 
ever,  the  contract  is  divisible,  and,  on  the  pleadings,  it  is 
divided.     There  would  be  a  perfectly  good  coDsi(le^ 


(a)  Vide  fwpra,  76?.  (a). 
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eft,  if  all  were  expunged  except  that  part  which 

I  to  the  alterations  and  improvements.    \_Maule^  J. 

itting  of  the  house  was  clearly  the  material  part 

consideration  for  the  contract.]     No  doubt  the 

of  the  house  was  part  of  the  inducement  to  the 

ant's  entering  into  the  contract :  but  the  ques- 

y  wl^ether  the  three  branches  of  the  contract  may 

severed. 


769 


1846. 

Vauohaw 
Hancock. 


LDE,  C.  J.  I  cannot  see  the  smallest  ground  for 
ng  that  the  plaintiff  was  properly  nonsuited  in 
se.  The  principal  subject-matter  of  the  agree- 
vas  the  occupation  of  the  premises.  It  was  with 
'  only  to  that,  that  the  defendant  contracted  to 
r  the  improvements  and  alterations,  which  were 
sly  desirable  to  him  only  in  connection  with  his 
ition  of  the  house.  The  consideration  was 
for  the  letting  of  the  house  with  the  alterations. 
len  v.  Wallace  is  a  distinct  authority. 


s  rest  of  the  court  concurring  — 


Rule  refused. 


END    OF    MICHAELMAS   TERM. 


III. — C.B. 
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CASES 

ARGUED    AND    DETERMINED 

IN   THB 

COURT  OF  COMMO]^  PLEAS, 

AMD 

UPON  WRITS  OF  EBBOR  FBOM  THAT  COURT 

TO  THt 

EXCHEQUER  CHAMBER, 

iir 
IN   THE   TENTH  YEAR  OF   THE   REIGN  OF  VICTOBU. 


The  judges  who  usually  sat  in  banco  in  this  term,  were, 
Wilde,  C.  J.  Cresswell,  J. 

MaULE,  J.  V.  WlLUAMS,  J. 


Doe  dem.  Hope  and  Another  v.  Roe. 

Jan,  J  2. 

Serrioe  of  a 
declaration 
and  notice 
upon  the 
tenant^  by 
shewing  him 
the  same,  qff^ 
the  premues, 
and  attempt- 
ing to  serve 
him  with  a 
copy^  and  to 
explain  the 
same  to  him^ 

and  bubsequently  leaving  a  copy  with  a  servant  of  the  tenant  on  the  pitntfi^ 
and  explaining  it  to  him  :  —  Held^  sufficient. 


/^HANNELLi  Serjt,  moved  for  judgment  against  the 
casual  ejector,  upon  an  affidavit  of  a  clerk  of  the 
plaintifPs  attorney,  stating  that,  on  the  8th  instant,  the 
tenant  in  possession  called  at  the  office  of  the  attorneys, 
when  the  deponent  produced  a  copy  of  the  decUretion, 
and  explained  the  nature  thereof  to  him,  and  was  pro- 
ceeding to  read  to  him  the  notice  at  the  foot  thereoC 
when  the  tenant  interrupted  him,  and  attempted  to  p 
away,    telling    the   deponent   he   should  not  take  uj 
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3  kind,  but  would  see  one  of  the  firm  on        1847. 

g  day ;  that  the  deponent  thereupon  urged        

to  stay  while  he  finished  reading  the  notice,      *^^    ^™" 
him  the  declaration,  but  he  refused  to  take  t^. 

ired  hastily  from  the    office,  the  deponent         Ro^ 
m  and  repeating  his  offers  to  serve  him  with 
ion ;  and  that  the  deponent  on  the  following 
ended  at  the  premises,  and  there  left  a  copy 
laration  and  notice  with   a  servant  of  the 
tenant  being  absent),  to  whom  he  read  over 
ind  explained  the  intent  and  meaning  of  the 
tion  and  notice,  and  such  service  thereof  on 
bat  the  servant  said  he  would  give  the  paper 
:er  immediately  on   his  return  home.     The 
jeant  referred  to  Doe  d.  Roberts  v.  Iloe[a)^ 
ce  of  a  declaration  and  notice,  by  showing 
e  tenant  on  the  premises^  and  reading  over 
ning   their  nature  and    object  to  his  clerk 
enant  going  away,  and  refusing  to  listen,  — 
D^ood   service.     \_Wildei  C.  J.     That   was  a 
the  premises:  has  it  ever  been  held  that  a 
like  this,   off*  the  premises^  is  equivalent  to 
It  has   not.  {b)      It  is  submitted,  however, 
;  the  whole  circumstances  together,  there  has 
ect  service. 

am.      Under    the    circumstances,   we    think 

hich  has  been  done  is  tantamount  to  a  per- 

e  upon  the  tenant  on  the  premises. 

Rule  absolute,  (c) 

if  N.  R,  833,  service   on    a   servant   of  the 

principal  case^  as  tenant  in  possession^  upon  the 

le  case  cited^  the  jpremt^M^  with  a  subsequent  con- 

'  as  it  was  allowed  versation  between  the  attorney 

to  proceed,  and  as  of  the  lessor  of  the  plaintiff  and 

available  for  any  the  tenant^  not  upon  the  pre^ 

persofial  service,  mhes,  in   which    the  attorney 

efl^cted  anywhere,  explained  the  nature  of  the  de- 

te  d.   Shepherd  v.  claration  and  of  the  service^  was 

u  J;  Q.  B.  129,  held  insufficient. 

3  D  2 
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Nelson  and  Another  v.  Pattbick. 


Jan.  IS. 


certain 
cement^  in 
casks  and 
bags^  at  a 
given  price, 
for  ctuh  ;  B, 
agreeing  to 
allow  A, 
S».  6d,  for 


^.contracted      A  SSUMPSIT,  on  a  special  agreement  for  thepur- 
^^  ^      '  chase  of  cement,  partly  in  casks,  and  partly  in 

bags. 

The  declaration  stated,  that,  on  the  1st  of  Febmary^ 
1846,  the  defendant  sold  and  delivered  to  the  plaintiffs, 
and  the  plaintiffs  purchased  and  received  of  and  from 
the  defendant,  divers  quantities  of  cement,  amounting 
to  a  large  quantity,  to  wit,  5000  bushels,  upon  the 
eachcask,  and  tgmis  and  conditions  following,  that  is  to  say,  that  the 
each  bag,  that  plaintiffs  should  pay  for  the  same  at  and  after  the  rate 
should  be  or  price  of  lOJ.  per  bushel  for  so  much  of  the  said 
perfect  cement  as  was  delivered  in  casks,  and  9^  per  bushel 

In  an  action   for  so  much  as  was  delivered  in  sacks  or  bags;  4s.  6^* 
by  A,  against    jq  ^^  p^jj  \jy  ^|^g  plaintiffs  for  each  cask,  and  Ss,  H 

accepting  and  '^^  ^^^^  ^^^^  ^^  ^^S  *  ^"^  ^^^^  ^^^  defendant  should 
paying  for        allow  to  the  plaintiffs  Ss.  6d.  for  each  cask,  and  Ss.  H* 

for  each  bag,  which  should  be  returned,  if  perfect  casks, 
with  top  and  bottom :  termSf  cash :  Averment,  that  a 

. ,     large  quantity,  to  wit,  3000  bushels,  of  the  said  cement 
A.  duly  paid  ,   ,.  ,  ,         ,..«.,.  .       ^ 

JB.  for  the  said   ^^  delivered   to  the  plamtitfs   m  divers,  to  wit,  620 

cement,  and      casks,  and  that  the  residue  of  the  said  cement  was  deli- 
nd  bacs^ ^     vered  to  the  plaintiffs  in  divers,  to  wit,  620  bags;  tbak 

and  that, 

although  A. 

was  ready  and  willing,  and  tendered  and  ofibred,  to  return  the  caski  and  bigs,  A 

refused  to  accept  or  pay  for  them. 

B.  pleaded  that  A,  did  not  duly  pay  B.  for  the  said  cement,  casks,  and  bigi; 
and  that  A.  was  not  ready  and  willing  to  return  the  casks  and  bags  to  B,  witba 
a  reasonable  time  :  — 

Held,  that  a  payment  of  the  price  of  the  cement  by  A,  after  an  action  broogkt 
against  him,  was  a  payment  according  to  the  contract,  so  as  to  entitle  him  iv 
complain  of  a  breach  of  the  contract  on  the  part  of  B. 

Held,  also,  that  A.  was  not  bound  to  prove  that  he  was  ready  to  return  oB  tlK 
casks  and  bags  —  the  allegation  being  in  this  respect  divisible. 


the  casks  and 
bags,  the  de- 
claration 
averred  that 
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V 


Nelson 


afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,        1847. 
they,  the  plaintiffs,  duly  paid  the  defendant  for  the  said 
cement,  and  for  the  said  casks  and  bags,  after  the  rate 
and  according    to   the   terms   aforesaid,   and    without     Patt&iok. 
making  any  deduction  or  allowance  for  or  on  account 
of  the  said  casks  and  bags  in  which  the  said  cement  was 
so  delivered  as  aforesaid ;  and  that,  although  the  plain- 
tiffs, afterwards,  to  wit,  on  the  25th  of  ^/W/,  1846,  were 
ready  and  willing,  and  then  tendered  and  offered,  to  re- 
turn to  the  defendant  the  said  bags  perfect,  and  the  said 
casks  perfect,   with  tops   and   bottoms,  and    then   re- 
quested the  defendant  to  accept  the  same,  and  to  allow 
and  pay  them  for  the  same  as  aforesaid ;  yet  the  de- 
fendant  did  not  nor  would,  at  the  said  time  when  be 
was  so  requested  as  aforesaid,  or  at  any  time  before  or 
since,  accept  the  said  casks  and  bags,  or  either  of  them, 
or  any  part  thereof,  of  or  from  the  plaintiffs,  or  pay 
them  for  the  same  as  aforesaid,  but  then  wholly  neglected 
and  refused  so  to  do,  &c. 

The  defendant  pleaded  —  first,  that  the  defendant 
did  not  sell  or  deliver  to  the  plaintiffs  the  said  cement, 
upon  the  terms  and  conditions  in  that  behalf  alleged  — 
•secondly,  that  the  plaintiffs  did  not  duly  pay  the  de- 
fendant for  the  said  cement,  casks,  and  bags,  after  the 
rate  and  according  to  the  terms  in  the  declaration  in 
•that  behalf  alleged — thirdly,  that  the  plaintiffs  were 
not  ready  and  willing  to  return  the  said  bags  and  casks, 
with  the  said  tops  and  bottoms,  to  the  defendant  within 
a  reasonable  time  of  the  delivery  to^  and  receipt  by,  the 
aaid  plaintiffs,  of  the  said  cement,  bags,  and  casks,  as  in 
*tbe  declaration  mentioned. 

-  The  cause  was  tried  before  fVilde^  C.  J.,  at  the  sit- 
-tings  in  Ijondon  after  last  Michaelmas  term.  The  con- 
-tnct,  as  alleged   in   the  declaration,  was  proved.     It 

-  appeared  that  two  parcels  of  cement  had  been  de- 
'fivered  by  the  defendant  to  the  plaintiffs;  the  first,  upon 

S  D  S 


774 


HILARY  TERM, 


1847. 
Nelson 

V. 

Pattriok. 


the  23rd  of  January^  18469  which  was  paid  forb; 
cheque  on  the  30th;  the  second,  on  the  11th  of  A- 
Immry^  which,  in  consequence  of  a  dispute  as  to  the 
quah'ty  of  the  article,  was  not  paid  for  until  the  17th 
of  Aprili  an  action  having  in  the  meantime  been  brought 
for  it  On  the  18th,  the  plaintiffs  wrote  to  inform  the 
defendant  that  the  casks  and  bags  were  ready  to  be 
returned  to  him ;  but  the  latter  refused  to  accept  tbein. 
It  was  proved  that  a  certain  number  of  the  casks  (not 
quite  the  whole)  were  piled  up  on  the  plaintifis*  premises 
ready  for  delivery,  the  heads  being  inside. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  bj 
the  terms  of  the  contract,  the  payment  for  the  goods  in 
cash,  on  delivery,  was  a  condition  precedent  to  the 
plaintiffs'  right  to  complain  of  a  breach  of  the  contract 
on  the  defendant's  part ;  and  that  the  plaintiffs  were 
bound  to  prove  that  all  the  casks  and  bags  were  readj 
for  delivery. 

His  lordship  was  of  opinion  that  the  words  **  terms, 
cash,"  in  the  contract,  did  not  amount  to  a  conditioa 
precedent,  but  merely  operated  as  an  exclusion  of  credit: 
and  he  left  it  to  the  jury  to  say  whether  the  plaintifi 
had  offered  to  return  the  casks  and  bags  within  a  reason- 
able time. 

The  jury  found  a  verdict  for  the  plaintiffs,  damages 
191/. ;  and  leave  was  reserved  to  the  defendant  to  more 
to  enter  a  verdict  for  him  on  the  second  and  third  issues^ 
or  a  nonsuit,  if  the  court  should  be  of  opinion  that  the 
objections  taken  at  the  trial  were  well  founded. 


Bj/leSy  Serjt.  (with  whom  was  fVarren),  now  moied 
accordingly.  The  words  ^'  terms,  cash,"  in  this  coo- 
tract  clearly  constitute  a  condition  precedent  to  the 
obligation  of  the  defendant  to  be  satisfied  with  the  stiptt- 
lated  price.  Where  a  sale  is  made  for  cash,  and  tk 
purchaser  chooses  to  take  a  long  credit,  he  sardjr  cto 
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have  no  right  to  insist  upon  paying  cash  prices :  the 
vendor  is  entitled  to  a  credit  price.  IMaitle^  J.  If  the 
seller  parts  with  the  goods  without  receiving  ready 
money,  all  he  gets  in  exchange  is  an  immediate  right 
of  action  for  the  breach  of  contract.]  He  would  not 
be  bound  to  sue  upon  the  special  contract. 

As  to  the  third  issue,  the  declaration  alleges  that  the 
plaintiffs  were  ready  and  willing,  and  tendered  and 
offered,  to  return  to  the  defendant "  the  said  bags  perfect, 
and  the  said  casks  perfect,  with  tops  and  bottoms."  Upon 
a  traverse  of  this  allegation,  the  plaintiffs  were  bound  to 
prove  that  aU  the  bags  and  casks  were  ready  for  deli- 
very. iMaule,  J.  Is  not  the  allegation  divisible?] 
The  allegation  should  have  been,  that  the  plaintiffs 
were  ready  and  willing  to  return  divers,  to  wit,  so  many 
of  the  said  casks  and  bags. 


1847. 

NBLtON 

V. 

Pattriok; 


Wilde,  C  J.  There  is  no  dispute  about  the  facts, 
and  no  difficulty  as  to  the  law,  of  this  case.  The  action 
arises  out  of  a  contract  for  the  sale,  by  the  defendant  to 
the  plaintiffs,  of  certain  bags  and  casks  of  cement.  The 
sale  was  for  cash.  The  meaning  of  that  is,  that  the 
seller  shall  have  a  present  right  to  th&  money,  or  to  an 
action  against  the  purchaser  if  the  money  be  not  pre- 
sently paid.  Here,  the  payment  was  clearly  a  payment 
according  to  the  contract.  The  second  issue,  therefore, 
was  properly  found  for  the  plaintiffs.  As  to  the  return 
of  the  casks  and  bags,  the  defendant  had  notice  that 
they  were  ready;  and  there  was  substantially  evidence 
that  they  were  so — a  certain  number  of  the  casks  being 
piled  upon  the  plaintiffs'  premises.  And  there  was  no 
evidence  on  the  other  side  to  countervail  that.  But, 
foppose  the  plaintiffs  were  not  ready  to  return  the  whoUj 
inder  this  allegation  it  was  perfectly  competent  to  them 
to  prove  that  they  were  ready  to  return  a  portion  of 
them :  and  this  would  be  no  variance. 

3  D  4 
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Maule,  J.  The  allegation  that  the  plaintiffs  we 
ready  and  willing,  and  tendered  and  ofiered,  to  retu 
the  casks  and  bags,  needed  not  to  be  proved  in  i 
entirety,  not  being  of  a  class  in  which  number  is  ro 
terial.  The  plaintiffs  clearly  sustained  the  issue  i 
proving  their  readiness  to  return  any  portion  oftbem. 


Cresswell,  J.,  and  V.  Williams,  J.,  concurred* 

Rule  refused 


Lane  v.  Dixon. 


JoH»  13« 


A.  hired  of 

B.  eertain 
rooms  in  the 
house  of  B., 
at  a  yearly 


nnRESPASS.     The  declaration   stated  that  the  de 

fendant,  on  the  14th  of  Juur^  1846,  and  on  diver 

other  days  and  times  between  that  day  and  the  com 

ment    of  this  suit,    with    force   and   arms,  broke  ao( 

^  -1^*    r  ^  entered  certain  rooms  and  apartments  of  the  plaintifl 
pnTileice  of  ^  '  '^ 

in  and  parcel  of  a  certain  dwelling-house,  situate,  &c,aiM 
then  ejected,  expelled,  put  out,  and  amoved  the  plaintil 
and  his  family  and  servants  from  the  possession,  use 
thereon^  upon  occupation,  and  enjoyment  of  the  said  rooms  and  apart 

d^  "th      to  "^^"^J  ^^^   ^^P^  ^^^  continued  them  so   ejected,  ex 

pel  led,  put  out,  and  amoved,  for  a  long  space  of  tioM 


priTilege 
putting  a 
brass-plate, 
with  il/s  name 
engraYed 


to  wit,  from  thence  hitherto ;  and  also,  during  the  tio 


remam  so 
long  as  A. 
should  con- 
tinue to 

occupy  the  apartments.  The  rent  being  in  arrear^  B.  removed  the  bras»-piil 
from  the  door,  and  refused  to  allow  the  plaintiff  to  have  access  to  the  iptfl 
ments. 

In  trespass^  charging  that  B.  broke  and  entered  the  apartments  of  X,  and  a 
pelled  him  therefrom^  and  removed  the  plate^  and  seiaed  and  converted  bit  goodi 
B.,  amongst  other  pl^,  pleaded  that  A.  was  not  possessed  of  the  brass-phle:- 

Held^  that  the  facts  warranted  the  jury  in  finding  that  B.  was  goiltji 
breaking  and  entering  the  apartments ;  that  the  removal  of  the  plate  was  properf 
treated  as  a  substantive  trespass,  having  been  pleaded  to  as  such  ;  and  that,  io  tk 
absence  of  evidence  to  shew  diat  it  was  aflSxed  to  the  freehold,  itmmtbev 
sumed  to  be  a  chattel  only. 
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aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid,         1847. 

removed  and  took  a  certain  brass-plate  of  the  plaintiff,        

containing  engraved  thereon  the  name  of  the  plaintifT,         Lane 
off  and  from  the  outer  door  of  the  said  dwelling-house,        Dixok. 
and  kept  and  continued  the  said  brass-plate  so  removed 
and  taken  as  aforesaid,  for  a  long  space  of  time,   to  wit, 
from  thence  hitherto ;  and  also,  during  the  time  afore- 
said, to  wit,  during  the  time  first  aforesaid,  seized  and 
took  certain  furniture,  papers,  goods,  and  chattels,  to 
wit,  &c.  &c.,  of  great   value,  to  wit,  of  the  value  of 
lOOO/.,  and  kept  and  detained  the  same  from  the  plain- 
tiff for  a  long  space  of  time,  to  wit,  to  the  commencement 
of  the  action,  and  converted  and  disposed  thereof  to  his 
own  use :  By  means  of  which  several  premises,  not  only 
tbe  plaintiff,  for  and  during  all  that  time,  lost  and  was 
deprived  of  the  use  and  benefit  of  his  said  rooms  and 
iipartments,  but  also  he  the  plaintiff  was,  during  all  that 
time,  hindered   and   prevented  from  carrying  on  and 
tiiDsacting  therein  his  lawful  and  necessary  affairs  and 
basiness,  and  had  been  forced  and  obliged  to  lay  out  and 
expend,  and  had  laid  out  and  expended,  a  large  sum  of 
money,  to  wit,  the  sum  of  50/.,  in  and  about  the  procur- 
ing and  providing  himself  with  other  rooms  and  apart- . 
■Dents,  and  other  furniture,  papers,  goods,  and  chattels, 
in  the  room  and  place  of  the  same  so  taken,  detained, 
■lid  converted  as  aforesaid ;  and  also  he  the  plaintiff 
^•1  thereby  greatly  exposed  and  injured  in   his  credit 
■lid  circumstances ;  and  oth^r  wrongs,  &c. 
^    Tbe  defendant  pleaded  —  first,  not  guilty. 

Secondly,  as  to  the  breaking  and  entering  the  said 
Vvoms  and  apartments  in  the  declaration  mentioned, 
Ifcit  the  said  rooms  and  apartments  were  not,  nor  were 
>^  was  any  or  either  of  them,  at  the  said  times  when 
ftjfc,  or  at  any  or  either  of  them,  the  rooms  or  apart- 
ments, or  room  or  apartment  of  the  plaintiff,  modo  et 
ttnii4 — concluding  to  the  country. 


Il 

I 
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1847.  Thirdly  —  as  to  the  same  trespass  —  that  omtJck 

Johnson^  before  any  of  the  said  times  when  &Ci  to  n 

^^^^  on  the  26th  of  Septembery  1845,  was  seised  in  his  ( 
DizoN.  mesne  as  of  fee  of  and  in  the  said  rooms  and  ape 
ments  in  which  &c.,  and  of  and  in  the  remainder  of  I 
said  house  in  the  declaration  mentioned,  with  the  i 
purtenancesy  and,  being  so  thereof  seised,  afterwai 
and  before  any  of  the  said  times  when  &c  in 
declaration  mentioned,  to  wit,  on  the  day  and  year  1 
aforesaid,  by  a  certain  indenture  then  made  betwi 
Johnson  of  the  one  part,  and  the  defendant  of  the  oti 
part — profert  —  c/cAnson  demised  the  said  rooms  i 
apartments  in  which  &c.,  together  with  the  remain^ 
of  the  said  house,  to  the  defendant,  to  have  and  to  h 
the  same  to  the  defendant  from  the  29th  of  Septeml 
1845,  for  and  during  and  unto  the  full  end  and  tern 
twenty-one  years  from  thence  next  ensuing,  detenu 
able,  nevertheless,  as  in  the  indenture  mentioned 
protU  patetf  &c. ;  that  by  virtue  of  that  demise,  t 
defendant  afterwards  and  before  any  of  the  said  tin 
when,  &c^  and  after  the  said  29th  of  September,  184 
to  wit,  on  the  80th  of  September^  1845,  entered  ioi 
and  upon  the  said  rooms  and  apartments  in  vlw 
&c.,  and  the  remainder  of  the  said  house,  and  bectn 
and  was  possessed  thereof  for  the  said  term  so  to  hii 
thereof  granted  as  aforesaid ;  *  that,  the  defendant  bein 
so  possessed,  the  plaintiff,  claiming  title  to  the  tfi 
rooms  and  apartments  in  which  &&,  with  the  appai 
tenances,  under  colour  of  a  certain  charter  of  deflw 
pretended  {a)  to  be  thereof  made  to  him  by  Jokn9(m%  ft 
the  term  of  his  natural  life,  before  the  making  of  tb 
said  demise  by  Johison  to  the  defendant  as  aforestkl 
whereas  nothing  of  or  in  the  said  rooms  and  apsrt' 
nients  in  which  &C.,  or  any  part  thereof,  ever  passed  \r 
virtue  of  that  charter,  afterwards,  and  tiefbre  etcfc  ^ 

(a)  Vide  anU. 
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i  said  times  when  &c.,  and  during  ihe  continuance  of        1847* 

i  said  term  so  demised  to  the  defendant  as  aforesaid, 

wit,  on  the  several  days  in  the  declaration  mentioned, 

tered  into  and  upon  the  said  rooms  and  apartments        Dixok, 

which  &c.,  with  the  appurtenances,  and  was  thereof 

ssessed  at   each  of  the  said   times  when  &c. ;    that 

freupon,  the  defendant,  at  each  of  the  said  several 

les  when  &c.,  entered  into  and  upon  the  said  rooms 

i  apartments  in  the  declaration  mentioned,  and  in 

jch  &c.,  in  and  upon  the  plaintiff's  possession  thereof, 

being  the  rooms  and  apartments  of  the  defendant, 

ing  no  unnecessary  damage  to  the  plaintiff  on  the 

casion  aforesaid  ;  which  were  the  same  alleged  tres- 

sses  in  the  introductory  part  of  the  plea  mentioned, 

d  whereof  the  plaintiff  had  above  thereof  complained 

ainst  him  —  verification. 

Fourthly  —  as  to  the  removing  and  taking  the  said 

Bss-plate  off  and  from  the  outer  door  —  that  the  plaintiff 

IS  not  possessed  of  the  said  brass-plate,  modo  etjbrmd 

•  concluding  to  the  country. 

Rfthly  —  as  to  the  same  trespass  —  that  the  defend- 

t,  at  the  time  of  the  affixing  of  the  said  brass-plate  to 

e   said  outer  door,  as  thereinafter    mentioned,    and 

>in  thence  until  and  nt  the  time  when  the  same  was  so 

moved  and  taken  off  and  from  the  said  outer  door,  was 

Nssessed  of  the  said  outer  door ;  that,  before  the  same 

18  so  removed  and  taken,  as  in  the  declaration  men* 

>ned,  to  wit,  on   the   1st   of  Januajy^  1846,  he,  the 

aintiff,  by  the  permission  of  the  defendant,  affixed  the 

td  brass-plate  to  the  said  outer  door,  upon  certain  terms 

st  before  the  time  of  the  so  affixing  the  same,  to  wit, 

I  &c.  last  aforesaid,    agreed  to  by  the  plaintiff  and 

»fendant,  that  is  to  say,  on  the  terms  that  the  defend- 

it  might  remove  and  take  the  said  brass-plate  off  and 

om  the  said  outer  door  whenever  he  the  defendant 

lould  so  please ;  that  the  said  brass-plate  continued  so 

lixed  to  tiie  snid  outer  door,  upon  the  terms  aforesaid. 
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1847*        until  and  at  the  said  time  when  &c.,  as  in  the  declaration 

mentioned,  the  defendant  removed  and  took  the  same 

^^^'  off  and  from  the  said  outer  door ;  that,  at  the  said  time 
DixoK.  when  &c.,  as  in  the  declaration  mentioned,  the  said 
terms  then  still  remaining  in  full  force,  he  the  defend- 
ant removed  and  took  the  said  brass-plate  off  and  from 
the  said  outer  door,  because  he  the  defendant  then,  at 
the  said  time,  pleased  so  to  remove  the  same  off  and 
from  the  said  outer  door,  as  he  lawfully  might  for  the 
cause  aforesaid,  doing  no  unnecessary  damage  to  the 
plaintiff  on  the  occasion  aforesaid;  which  was  the  same 
trespass,  &c«  —  verification. 

The  sixth  plea  —  as  to  the  breaking  and  entering  the 
said  rooms  and  apartments  at  the  first  of  the  said  times 
when  &C.  in  the  declaration  mentioned,  and  as  to  the 
seizing  and  taking  the  said  furniture,  papers,  goods,  and 
chattels  in  the  declaration  mentioned  —  after  stating  the 
demise  by  Johnson  to  the  defendant,  and  the  entry  of 
the  latter  thereunder,  as  in  the  third  plea,  down  to  the 
asterisk  —  proceeded  to  aver,  that,  being  so  possessed, 
the  defendant,  at  the  commencement  of  the  said  term  so 
to  him  therein  granted  as  in  that  plea  mentioned,  and 
before  the  first  of  the  said  times  when  &c,  to  wit,  on 
the  30th  September.,  1845,  demised  to  the  plaintiff  the 
'  said  rooms  and  apartments  in  which  8cc,  to  have  and 

to  hold  the  same  thenceforth  to  the  plaintiff  at  the  will 
of  the  defendant,  at  and  under  the  weekly  rent  of 
195.  3d.9  payable  weekly,  that  is  to  say,  on  every  Monig 
in  every  week  while  the  said  tenancy  should  so  continoe; 
that,  by  virtue  of  the  last-mentioned  demise,  the  plain- 
tiff, at  the  time  of  the  making  thereof,  and  before  the 
first  of  the  said  times  when  &c.,  to  wit,  on  &c  last 
aforesaid,  entered  into  and  upon  the  said  rooms  and 
apartments  in  which  &c.,  and  became  and  was  possessed 
thereof  for  the  said  estate  to  him  thereof  granted  as  \ 
aforesaid,  the  reversion  thereof  belonging  to  the  de- 
fendant for  all  the  residue  of  the  term  so  to  him  granted 
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^y  Johnson;  that  the  plaintiff  so  then  continued  to  be        1847. 
mch  tenant  to  the  defendant  as  last  aforesaid,  for  a  long        — * 
jme,  to  wit,  from  the  making  of  the  said  demise  to  the        ^anb 
plaintiff  until  and  at  the  first  of  the  said  times  when        Dixon. 
he*    in    the   declaration    mentioned ;    that   afterwards, 
laring  the  said  tenancy  of  the  plaintiff,  and  while  the 
rerersion  belonged  to  the  defendant  as  aforesaid,  to  wit> 
Ml  the  12th  of  January^  1846,  and  before  the  first  of 
the  said  times  when  &c.,  a  large  sum  of  money,  to  wit, 
L4/.  18s.  9^.,  of  the  rent  aforesaid,  for  fifteen  weeks  of 
the  said  tenancy  of  the  plaintiff,  ending  on  the  day  and 
^ear  last  aforesaid,  and  then   last  elapsed,  became  and 
iras  due  and  payable  to  the  defendant,  and  at  the  said 
first  of  the  said  times  when  &c.  was  in  arrear  and  unpaid; 
irberefore  the  defendant,  during  the  continuance  of  the 
laid  term  so  to  him  jnrranted  ns  aforesaid,  and  of  the  said 
estate  of  the  plaintiff,  and  while  the  reversion  so  be* 
longed  to  the  defendant,  at  the  first  of  the  said  times 
arhen  8cc.,  the  outer  door  of  the  ^aid  rooms  and  apart- 
ments then  being  open,  did,  in  the  daytime,    enter  into 
ind  upon  the  said  rooms  and  apartments  in  which  &c., 
for  the  purpose  and  in  order  to  seize,  and  did  then  seize, 
take,  and  distrain  the  said  furniture,  papers,  goods,  and 
chattels  in  the  declaration  mentioned,  as  and  for  a  dis- 
tress for  the  said  rent  so  due  and  in  arrear  as  aforesaid, 
and  which  were  then  liable  to  be  distrained  as  and  for 
such  distress,  and  which  at  the  time  of  the  said  distress 
arere  in  and  upon  the  said  rooms  and  apartments,  and 
carried  away  and  impounded  the  same  as  such  distress 
as  aforesaid,  as  he  the  defendant  lawfully  might  for  the 
cause  aforesaid,  doing  no  unnecessary  damage  to  the 
plaintiff  on    the  occasion  aforesaid ;    which    were  the 
same  alleged  trespasses  in  the  introductory  part  of  the 
plea,  &c.  —  verification. 

The  plaintiff  joined  issue  on  the  first,  second,  fourth, 
and  fifth  pleas.  To  the  third  plea  he  replied  that 
Johnson^  before  any  of  the  said  times  when  See.  in  the 
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1 847.        declaration  mentioned,  and  before  the  indenture  m  the 
■  third  plea  mentioned,  to  wit,  on   the  SOth  of  iltgiot, 

Lakb         1845,  demised  the  said  rooms  and  apartments  to  the 

mm 

Dixon.  plaintiff,  to  have  and  to  hold  the  same  to  the  plaintiff,  &c^ 
from  thence  unto  and  until  the  29th  ot  September^  1845) 
aforesaid,  and  thence  from  year  to  year ;  that,  by  virtue 
of  that  demise,  the  plaintiff  entered  and  continued  pos- 
sessed of  the  said  rooms  and  apartments,  until  the 
defendant,  at  the  said  times  when  &c.,  of  his  own  wrongs 
broke  and  entered  the  said  rooms  and  apartments  in 
which  &c.  in  the  said  third  plea  and  in  the  declaration 
mentioned ;  and  that  the  defendant  unlawfully  became 
possessed  thereof,  and  unlawfully  committed  the  tres- 
passes in  the  introductory  part  of  the  said  third  plei 
mentioned,  in  manner  and  form  as  the  plaintiff  had 
above  thereof  complained  against  him — verification. 
And  he  traversed  the  demise  alleged  in  the  sixth  plet. 
The  cause  was  tried  before  Erle^  J.,  at  the  last  sitting 
at  Westminster^  in  Trinity  term  last.  The  facts  were  as 
as  follow:  —  In  August^  1845,  the  plaintiff,  a  medical 
practitioner,  hired  from  one  Johnson  certain  rooms  in 
Bury  Street^  St.  Jame^s^  at  a  rent  of  SOL  a  year,  with 
the  privilege  of  putting  a  brass-plate  with  his  name 
engraved  thereon,  upon  the  front  door,  there  to  remain 
so  long  as  he  should  continue  to  occupy  the  apartments. 
In  September^  Johnson  demised  the  whole  house  to  the 
defendant,  for  twenty-one  years.  On  the  15th  of  JSp»- 
ary^  1846,  the  rent  being  unpaid,  the  defendant  re- 
moved the  plaintiff's  brass-plate  from  the  door,  and 
refused  to  allow  the  plaintiff  to  have  access  to  his 
apartments.  It  appeared  that  the  defendant  let  the 
whole  of  the  house  in  separate  apartments :  but  there 
was  no  direct  evidence  that  the  defendant  had  actually 
entered  the  plaintiff's  rooms.  This  action  was  com- 
menced early  in  February^  1846. 

On  the  part  of  the  defendant,  it  was  insist^  tiiat  the 
charge  of  breaking  and  entering  the  plaintiff's  rooms 
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not  proved,  and  that  the  removal  of  the  brass-        1847. 

plate  was  mere  aggravation.  

The  jury  returned  a  verdict  for  the  plaintiff,  by  the  Lanb 
direction  of  the  judge  severing  the  damages  — 10/.  for  Dixon, 
the  breaking  and  entering,  and  20/.  for  the  removal  of 
the  brass-plate ;  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  or  a  nonsuit,  if  the 
XMirt  should  be  of  opinion  that  there  was  no  evidence 
of  a  breaking  and  entering,  and  that  the  removal  of  the 
brass-plate  was  not  a  substantive  trespass. 

ByleSy  Serjt.,  in  Trinity  term,  obtained  a  rule  nisi 
icoordingly,  and  also  for  a  new  trial,  on  the  ground 
that  there  was  no  evidence  to  justify  the  verdict. 

WilktnSi  Serjt.,  and  G.  T.  Whiie^  now  shewed  cause 
There  clearly  was  evidence  to  go  to  the  jury  of  a 
breaking  and  entering  the  rooms ;  for,  it  is  not  to  be 
rapposed  that  the  defendant  refused  the  plaintiff  access 
to  them  for  the  mere  purpose  of  keeping  them  empty. 
K»  to  the  plate,  the  plaintiff  did  not  part  with  the  pos- 
session of  it,  by  placing  it,  with  the  landlord's  assent, 
on  the  outer  door.  Its  removal  was  as  much  a  sub- 
itantive  act  of  trespass  as  the  removal  of  a  pier-glass 
from  the  walls  of  the  apartments.  [Matde^  J.  The 
vail  would  be  demised  to  the  tenant  for  all  the  pur- 
poses for  which  he  might  legitimately  use  it.  Here, 
there  is  nothing  more  than  a  licence  to  affix  the  plate 
to  the  door.  The  difficulty,  however,  is,  that  there  is 
i  distinct  issue  joined  on  the  possession  of  the  plate.] 
It  may  be  that  the  transaction  amounts  to  a  demise  of 
io  much  of  the  door  as  was  necessary  to  fix  the  plate 
[>n.  In  Welch  v.  Nash  (a\  in  trespass  for  breaking  and 
entering  a  close  and  cutting  &c.  rails  of  the  plaintiff^  it 

(a)  8  East.  394. 
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BjicLf  Serc«  joii  P^itUdUr  in   support  of  the  nik 
Hbe  cioTT^  <cc  ^rsik^i^  and  entering  die  phiotiTs 
rtjcci;i  wiA  mac  iiwRiiiiKtf  bf  cfae  mere  pnxif  of  the  phio- 
iM  tftizfz  citiCnieQai  ind  reiiued  access  to  diem.    The 
cacie  2ft  Ttrw  'out  rimr  cr  BirtLg^  ▼.  Bloxkam,  (c)    TiMre, 
die  delieodacc.  rfinnfiig  &  aim  of  mocej  as  due  to  bim 
fro«n  tbe  p£:uec5C  hisi  lodeer.  locked  op  die  plamtiff*i 
goods  io  a  rooc  vtudi  he  beU  of  the  defieodant,  and  io 
whacfa  the  piafsxif'  kad  pat  cbem,  kept  tbe  kej,  and  r^ 
fbfted  the  plaintiff  acccsBi  to  cfacm,  sajiog  that  notbiif 
should  be  remored  till  the  defendants  bill  was  ptid: 
and  it  was  held  tbat  tkb  was  not  socb  a  taking  of  tbe 
goods  as  wooM  sustain  an  action  of  trespass.    Lord 
Denman  there  says :  ^  Cases  like  the  present  roust  often 
have  occnrred ;  jet  there  is  no  authority  for  an  action 
of  trespass  under  tbe  circomstances.     Tbe  case  diflen 
from  that  of  a  distress,  where  tbe  landlord  asserts  thit 
he  takes  tbe  goods,  and  thereby  acquires  an  aatboritj 
and  power  of  control  OTer  them.     And,  even  in  sodi  i 
case  of  taking,  it  has  never  been  held  that  trespio 
would  lie  if  the  act  was  wrongful."   [^Matde^  J.  ProbaUj 
there  was  no  exclusive  possession  in  that  case:  the 
position  of  the  plaintiff  might  have  been  like  that  ^  t 
lodger  at  an  inn ;  having  a  mere  easement  of  sleepiif 
in  one  room,  and  eating  and  drinking  in  anotbcr;  in 


(a)  ^T.  R.  294. 
(6)  1  N.  C.  72.,  4  If .  ^ 
Scott,  588. 
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which  case^  tlie  refusing  him  access  to  the  goods,  would 
not  be  a  trespass.^  That  which  is  complained  of  here  is 
a  mere  obstruction  or  exclusion  of  the  plaintiff  from  the 
exercise  of  a  right  of  way.  In  Wells  v.  Odi/y  Maule^  B., 
suggested  that  both  case  and  trespass  might  be  main- 
tained. In  Raine  v.  Alder  son  (a),  there  were  two  ac- 
tions ;  and  both  verdicts  were  sustained.  {^MauU^  J. 
No  doubt,  if  the  plaintiff  has  sustained  two  actionable 
injuries,  be  may  have  two  distinct  remedies.] 

As  to  the  brass  plate,  it  must  be  assumed,  on  the 
evidence,  that  it  was  attached  to  the  door  in  the  usual 
way,  and  thereby  affixed  to  the  freehold  ;  and,  if  so,  its 
removal  by  the  defendant  could  not  be  a  trespass.  In 
Siocks  V.  Booth  (£),  it  was  said  by  Bidler^  J.,  that  trespass 
would  not  lie  for  disturbing  the  plaintiff  in  his  posses- 
sion of  a  pew  in  a  church ;  because,  as  was  said  by 
JDallas,  C.  J.,  in  T/ie  Duke  of  Newcastle  v.  Clari  (c),  the 
plaintiff  had  not  the  exclusive  possession,  the  possession 
of  the  church  being  in  the  parson.  {^Matde^  J.  I  sup- 
pose that  means  that  the  plaintiff  had  not  anj/  pos- 
session.] The  case  might  have  been  different,  if  trover 
bad  been  brought ;  for,  one  may  qualify^  though  not 
increase  a  tort :  2  Wins.  Saund.  47  bb,  and  the  cases  there 
<nted»  Assuming  that  the  plate  was  not  permanently 
fixed  to  the*freehold,  it  would  be  a  mere  chattel ;  and 
trespass  will  not  lie  for  the  simple  receiving  of  a  chattel. 
Id  Bro.Abr.TrespasSi  pi.  216.  {d\  it  is  said :  *^  Nota,  par 
JFituuxet  Tremayle^  JJ.,  si  jeo  baile  biens  a  un  home,  que 
les  done  ou  vend  a  un  estrange,  lestrange  eux  prist  sans 
livery,  jaurai  trespas ;  car  par  le  done  (e)  ou  vende  {g)  le 
property  nest  change,  mes  par  le  prisel ;  mes  si  le  bailee 
eux  liv^r  al  estrange,  jeo  naurai  trespas.  Et  si  enfant  done 


(a)  4  iV.  C.  702.,  6  Scott, 

(b)  1  T.  R.  666. 

(c)  2  J.  B.  Moorey  28  S. 
Id)  Cittng  M.  21  H.  7,  fo. 


VOL.  III.  — C»  B. 


Sf),  pi.  48.,  which  is  transcribed 
verbatim  Fitz,  Abr,  Tresp,  pi. 
245. 

(e)  Vide  2  M.  S;  C^.  691,  n. 

{g)  Fide  5  M.  Ss'  -«•  658,  n. 
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ou  vende  ses  biens  et  eux  liver,  trespas  ne  gist;  contnii 
lauter  eux  prist  per  le  done  ou  vende  sans  livery.  Bede^ 
contra  del  case  del  bailee ;  tamen  Fineux  et  Trema^ 
estoyent  ut  supra."  In  Corm^ns^s  Digest  (a)  it  is  said,  that 
^'  trespass  lies  by  the  party  to  whom  the  wrong  is  done, 
though  damage  to  him  be  only  by  consequence :  as,  it  lies 
by  an  husband  alone  for  the  battery  or  threatening  of 
his  wife,  per  quod  consortium  amisU,  or  negotia  if^eda 
remanserunt^  &c.  So,  it  lies  for  the  battery  of  asenrant, 
per  quod  servitium  amisiU  So,  it  lies  for  a  master  for  the 
battery  of  his  servant,  per  quodj  &c.,  after  the  death  of 
the  servant"  In  Bennett  v.  Akott  (£),  it  was  held  that 
a  father  may  maintain  trespass  for  breaking  &c.  his 
house,  and  debauching  his  daughter,  per  quod  serntiim 
amisitj  though  the  daughter  be  above  twenty-one  yean 
of  age,  where  acts  of  service  are  proved,  though  there 
be  no  contract  for  service :  but  that,  licence  to  enter  the 
plaintiff's  house,  if  pleaded,  was  a  bar  to  the  action, 
but  could  not  be  given  in  evidence  under  the  general 
issue.  iMaule,  J.  There,  the  whole  was  laid  as  one 
act]  In  KavanagA  v.  Gudge  (c),  A.  let  premises  to  A 
by  an  agreement  which  contained  the  usual  clauses  for 
payment  of  rent  and  for  repairing  the  premises,  and 
also  a  clause,  that,  in  case  of  non-payment  of  the  rent,  or 
non-performance  of  the  conditions,  it  should  be  lavfiil 
for  A.J  without  any  demand,  to  enter  upon  and  take 
possession  of  the  premises,  and  expel  B,  therefiron, 
without  any  legal  process ;  and  that,  in  case  of  sudi 
entry,  and  of  any  action  being  brought  for  the  saoc^ 
the  defendant  might  plead  leave  and  licence  of  £  to 
A.  for  the  entry  or  trespasses  complained  of.  In  ao 
action  of  trespass  by  B.  against  C.  for  breaking  and 
entering  &c.,  and  asscudting  the  plaintiff,  C.  pleaded  leafe 
and  licence.  It  appeared,  that,  rent  being  in  arrear 
from  B^  to  A.j  C,  under  a  written  order  from  A^  ^ 
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a)  Tit.  TVeipaw,  (fi.  5.) 

b)  2  T.  R.  166. 


(c)  7M.SsG.3l6.,7Setti, 
N.  IL  1025. 
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entered,  and  forcibly  expelled  B.     The  foregoing  agree-        i  847. 
ment  was  given  in  evidence :  and  it  was  held,  that  the        — —— 
plea  was  sustained  by  the  evidence ;  and  that,  as  the        X-anb 
plaintiff  had  not  new-assigned  any  excess,  the  assault       Dixon. 
was  merely  an  aggravation  of  the  principal  trespass,  and 
was  covered  by  the  plea.     [  fVildcj  C.  J.   Woodward  v. 
WaUon  (a)  seems  to  shew  that  trespass  is  maintainable 
for  the  seduction  of  a  daughter.  (6)]    In  the  recent  case  of 
Grinnelly.  Wells  {c\  an  action  upon  the  case  was  held 
to  be  the  proper   remedy  for  an  injury  of  that  sort. 
Here,  the  declaration  merely  charges  the  removal  of  the 
plate  as  an  aggravation  of  the  principal  trespass :  and 
the  plate  was  not  so  in  the  plaintiff's  possession  as  to 
entitle  him  to  maintain  such  an  action. 

Wilde,  C.  J.  One  ground  upon  which  this  rule  was 
moved,  is,  that  there  was  no  evidence  to  go  to  the  jury, 
in  support  of  so  much  of  the  declaration  as  alleges  a 
trespass  to  the  plaintiff's  rooms,  and  ejecting  him  there- 
from, and  seizing  his  goods.  The  evidence  offered,  was, 
that  the  plaintiff  had  taken  apartments  in  the  house  in 
question,  for  a  certain  term ;  and  that,  before  that  term 
bad  expired,  the  defendant  refused  to  permit  the  plain- 
tiff to  have  access  to  them.  It  appears  to  me  that  that 
was  competent  evidence  to  submit  to  the  jury,  and  that 
it  afforded  a  reasonable  foundation  for  a  verdict  for  the 
plaintiff.  The  period  of  time  during  which  the  plaintiff 
iraa  excluded,  the  nature  of  the  property,  and  the  other 
mrrounding  circumstances,  were  all  proper  to  be  taken 
nto  the  account  in  determining  whether  or  not  it  was  to 
>e  presumed  that  the  defendant  broke  and  entered  the 
ooms.  It  appeared  that  the  apartments  in  question  were 
ppen,  and  that  the  defendant  took  advantage  of  the 
emporary  absence  of  the  plaintiff,  to  fasten  the  outer 

(a)  2  ALU.  476.  (c)    7  M.  S^  G.  1033.,    8 

(b)  And  see  Eager  v.  Grtm-      Scott,  N.  JL  741. 
Hfod,  1  Ezdi.  61. 
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]  347.        door,  and  so  exclude  the  plaintiiF  from  bis  lodgings. 
Considering  that  the  whole  house  was  let  out  in  separate 
suites  of  apartments,  and  that  the  defendant  refused  to 
Dixon.       permit  the  plaintiff  to  return  to  the  rooms,  what  is  the 
reasonable  intendment  of  the  use  to  which  the  defendant 
would  put  them  ?    Out  of  court,  no  one  would  for  i^ 
moment  doubt  that  he  would  at  once  enter  them  for  hi% 
own  occupation  or  for  the  purpose  of  letting.    All  the 
circumstances  were  proper  to  be  submitted  to  the  jury, 
and  could  not  properly  be  withheld  from  them  :  and  I 
see  no  ground  for  saying  that  the  inference  they  hare 
drawn  was  incorrect.     The  first  ground  of  the  motioo, 
therefore,  fails. 

The  second   ground  of  complaint  is  as  to  the  re* 
moval  of  the  brass-plate  from  the  outer   door.    It  is 
quite  clear  that  this  brass-plate  was  a  chattel ;  and  there- 
fore the  possession  followed  the  right  of  property,  unless 
there  were  circumstances  to  alter  or  control  it*  It  seems 
to  have  been  a  part  of  the  contract  of  hiring,  that  tbe 
plaintiff  was  to  be  Bt  liberty  to  put  his  name  on  the  door, 
and  to  continue  it  there  so  long  as  he  should  occupy  tbe 
apartments.     If,  then,  the  plate  was  the  property  of  the 
plaintiff,  and  was  placed  upon  the  outer  door  under  such 
a  contract,  what  is  there  in  the  evidence  to  affect  his 
right  of  action  ?    Did  it  appear  that  the  plate  had  ever 
been  delivered  to  the  defendant,  or  that  there  was  any 
bailment  ?    Not  at  all.    All  that  appeared,  was,  that  the 
plate  was  rightfully  on  the  door,  and  that  the  defendant 
wrongfully  removed  it.     The  removal  might  amount  to 
a  distinct  and  substantive  trespass,  or  to  mere  aggrava- 
tion,  according  to  circumstances.     In  the  declaration  it 
is  complained  of  as  a  substantive  trespass.     How  does 
the  defendant  treat  that  ?  If  the  removal  of  tbe  plate 
was  aggravation  only,  he  was  not  bound  to  plead  to  iu 
He,  however,  takes  a  distinct  issue  on  the  possession  of 
the  plate.  The  parties,  therefore,  go  down  to  trial,  treat* 
ing  this  as  n  substautive  act  of  trespass  to  a  chattel  in 
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be  possession  of  the  plaintiff.     If  the  defendant  had        1847. 

neant  to  contend  that  the  plate  was  so  fixed  to  the  free*        

iold  as  to  have  ceased  to  be  a  chattel,  he  should  have         Lano 

hewn  how  it  was  in  fact  fastened.   The  course  of  plead-        Dixon. 

ng  necessarily  threw  the  plaintiff  off  his  guard.     Both 

Mirties  having  from  the  beginning  to  the  end  treated  the 

^rass-plate  as  a  distinct  chattel,  I  am  clearly  of  opinion 

hat  it  was  not  competent  to  the  defendant  to  change  his 

pound,     ff^ekh  v.  Nash  is  a  very  analogous  case.     It 

vas  an  action  for  breaking  and  entering  certain  closes, 

ind   breaking  down  and  [destroying  gates,  posts,  rails, 

ice.  of  the  plaintiff.     The  main  question  was,  whether 

he  justices  had  power,  under  the  general  highway  act, 

IS  G.  3.  c.  78.,  to  stop  up  an  old  way  before  a  new  one 

liad  been  set  out.     The  defendant  contended,  under 

he  general  issue,  that  the  posts,  being  fixed  on  the  de« 

endant's  land,  became  his  property.   But  the  court  said 

.hat  the  defendant  made  it  part  of  his  complaint  that  the 

slaintifT  had  put  his  posts  and  rails  on  the  defendant's 

land  across  the  highway ;  and  the  case  reserved  shewed 

that  the  posts  and  rails  were  meant  to  be  stated  as  the 

property  of  the  plaintiff:  and  therefore  that  the  cutting 

hem  could  not  be  justified  under  the  general  issue.  The 

i)rass-plate  in  this  case  having  been  treated  as  a  distinct 

and  independent  chattel,  and  being  capable  of  being  so 

iastened  to  the  door  as  to  retain  that  character,  I  am  of 

opinion  that  the  jury  were  justified  in  so  dealing  with  it, 

md  that  their  verdict  was  right. 

On  both  grounds,  therefore,  I  think  the  rule  should 
i>e  discharged. 

Maule,  J.  I  am  of  the  same  opinion.  As  to  the 
Srst  point,  the  evidence  is  to  be  looked  at  with  refer- 
»nce  to  the  subject-matter  in  respect  of  which  the  tres- 
pass complained  of  was  committed.  The  plaintiff  com- 
plains that  the  defendant  broke  and  entered  his  rooms, 

3  £  3 
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1847.       and  ejected  and  expelled  him  therefrom*     The  evidence 
'         was,  that  the  plaintiff,  being  tenant  of  certain  rooms  iu 
Lake        ^^  defendant's  house}  and  seeking  to  be  let  in,  the  de- 
DixoK.       fendant   unlawfully  kept  him  out.     That  clearly  was, 
evidence  whence  a  jury  might  reasonably  and  properly 
infer  that  the  defendant  did,  in  fact,  enter  and  take  pos- 
session of  the  plaintiff's  rooms.     It  cannot  be  assumed 
that  the  defendant  never  went  into  the  rooms  himself. 

As  to  the  brass-plate,  it  was  throughout  treated  as  a 
chattel :  and  no  doubt  it  was  so  fixed  as  to  be  capable 
of  being  removed  without  injury  to  the  door.  The 
property,  therefore,  not  being  divested  out  of  the  plain- 
tiff, the  verdict  was  founded  upon  evidence  that  might 
fairly  lead  the  jury  to  such  a  conclusion.  As  to  the 
conversion  of  the  plate  being  aggravation  only,  that 
argument  is  not  now  open  to  the  defendant;  it  having 
been  treated  in  the  pleadings,  as  well  as  at  the  trial,  as 
a  substantive  trespass. 

Cresswell,  J.  I  also  am  of  opinion  that  this  role 
should  be  discharged.  With  respect  to  the  trespass 
in  breaking  and  entering  the  plaintiff's  apartments, 
there  was,  I  think,  abundant  evidence  to  warrant  the 
jury  in  inferring  that  the  defendant  had  entered  and  re- 
sumed possession.  The  case  is  widely  different  from 
Hartley  v.  Bloxham :  there,  it  was  quite  clear  that  the 
deieiulant  never  touched  the  goods  at  all;  he  merely 
locked  the  door  of  the  room  they  were  in,  and  kept 
the  key :  but  here,  there  was  evidence  from  which  the 
jury  were  at  liberty  to  infer  that  the  defendant  bad 
actually  entered  and  kept  possession  of  the  rooms. 

With  respect  to  the  removal  of  the  brass-plate,  it  was 
pleaded  to,  and  throughout  the  cause  treated,  as  a  sub- 
stantive trespass.  No  question  was  made  as  to  whether 
it  was  a  thing  affixed  to  the  freehold  or  noL  It  is, 
therefore,  too  late  now  to  urge  that  point.     There  was 
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nothing  like  a  bailment.     There  was  no  delivery  of  the        1847. 

plate  to  the  landlord,  to  be  re-delivered  upon  request,        ■ 

or  otherwise.     The  substance  of  the  contract  was,  that        I-anh 

the  plaintiff  was  to  be  allowed  to  have  the  custody  of  it        Dixon* 

in  a  particular  place.     I  see  no  reason  for  disturbing 

the  verdict  as  to  that.     After  all,  whether  the  removal 

of  the  plate  was  a  substantive  trespass,  or  aggravation 

only,  is  mere  matter  of  form :  the  plaintiff  would  equally 

be  entitled  to  damages  in  either  view. 

V.  Williams,  J.  I  am  of  the  same  opinion.  It  is 
contrary  to  common  sense  to  say  that  there  was  nothing 
to  leave  to  the  jury  in  this  case.  And  I  think  the  jury 
were  well  warranted  in  inferring  that  the  defendant  did 
enter  and  take  possession  of  the  rooms  in  question. 

It  is  unnecessary  to  decide  whether  or  not  trespass 
could  be  maintained  for  the  removal  of  a  chattel  per- 
manently fixed  to  the  freehold.  The  general  rule  un- 
doubtedly is,  Qiiicquid  plantatur  solo^  solo  cediL  But 
that  point  was  not  raised  at  the  trial :  and,  on  the  plead- 
ings, the  brass-plate  was  treated,  as  we  must  now  assume 
it  to  be,  as  an  independent  chattel.  If  so,  it  is  quite 
clear  that  the  plaintiff  had  both  the  right  of  possession 
and  the  right  of  property.  If  he  himself  had  taken  it  off 
the  door  and  sold  it,  no  one  would  have  had  a  right  to 
complain.  Kavanagh  v.  Gudge  was  quite  a  different  case : 
that  which  was  treated  as  aggravation  there  might  have 
been  made  the  subject  of  a  new-assignment:  here, 
it  is  diflScult  to  say  that  the  plaintiff  might  have  new- 
assigned  as  to  the  plate.  Griffiths  v.  Dunnett  {a)  shews 
that  a  plea  addressed  to  matter  of  aggravation  merely, 
is  bad ;  and  it  does  not  lie  in  the  mouth  of  the  defendant 
to  say  that  he  has  pleaded  a  bad  plea.  Had  it  been 
necessary  I  should  have  had  no  hesitation  in  saying  that 
this  was  properly  the  subject  of  an  action  of  trespass. 

Rule  discharged. 

(a)  1  M.&;  G.  1002.,  8  ScotU  N.  R.  8S6. 
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VoHTOBr  i\  Setbiour  and  Ayres. 

*7t.    =  J. 

^  *r  ictrnn        ;,  S.^UIIFSIT.     The  first  connt  was  upon  a  pro- 

*"     :::ssonr  rote  purportinjir  to  be  made  by  **  Tkmo 
rmmir  r.na  Sarah  AurcsJ'     There  were  also  counts  for 


jninsr    -.  J. 


-.<s,i«^ -Tcce       -Qiis  -roiu  aim  deiivereti,  work  and  labour,  and  mam 
jLinu  uue  uDon  an  account  stated* 


7I:e  ueieuuanc  Scirmota'  suffered  iudinnent  bv  defaolL 

^e  omer  a^i'enriant  pleaded,  to  the  first  count,  tfast 

ir  *r.i»  .:e  t:id  not  make  the  note,  and,  to  the  rest  ot  the  de- 


rnres*  t  .iranoD^  ::on  assumpsit. 

— ,«•  .1*  ^e  cause  was  tried  before  the  undersfaeriff  of  &nr7 

.  «^?  -VIS  I  :::e  i  JLii  ci  Dectmber  last.     ITie  note  was  produced. 

TTPr.  .:ad  ^  .:t«mn.  "  T\q  months  afterdate,  we  promise  to  piv,* 


.MX  .<n  ;*v 


..«.J*     1 


:id  was  c^ioued  •*  'FJiomas  Sei/mour,  SaraA  ^ra* 

'.  r.   r^i        .  ':ie  banuwntin^  of  «St7//nc»fr. 

;  ,.'  .Tl*--*  -    ;poearea  iliat  the  lielisndant  Aifres  had  formeriy 

.!2ir  <'nf*  "-IS      3fiiuteu  .ind  earned  on  business  at  the  place  at  which  the 


.*,"*'^*'^*  ^crus  -1  rajoecL  ci  which  the  note  was  ciTeo  had  been 
-zmir^r-raeci  ^  i*^t?i.eii«  .aonier  to  shew  that  she  was  a  partner  wiur 
^  .i.  J>.  .jhrrsn    ae  [naintuT  cailed  a  witness  who  deposed  tot 

--.".nversauon  v.Tcn  :ier  uix>n  the  subiect  of  the  note,  ui 
-TTiiM  .1  'vf>ich  conrersaacn  2^be  admitted  that  she  was  apirtnef 

:5i*rr«»  *e  ..^..rj,   <trrr:ncttr.    X ctrcniar and  invoice  issued  hrSeumaw 

-l^p  -im-  f  ^*?^e  iiec  uc  in:  :he  circular  stating  that  the  bosioes 
.?.  ir'i  .X  '  voiiiii  Ji  acure  be  csmed  on  in  the  names  of  Seymar 
^N^n"!vC      -*"*^  ^hjres^   and   the   iuToice  being  ^headed  Seymotr 

or  ^!«*iTi«?r:7        j(  ,,^^  obiected.  on  ±e  part  of  the  defendant  Jura, 

t/>  /"..'/). 

M'f^f  aT«o,  tfi^t  Jr  iionfttore  of  thfr  note  brthe  names  and  snmaiiB  of  tk 
r^'^v^f^tirf*  ^yrr'^^y  wsa  a  snficiesxt  sii^fiature  to  duige  the  pBrtnenfaipu 

C^r/Tf*',  ^\\flhpr^  in  the  abflcoce  of  a  spedai  antharitr,  one  partner  on  M 
;ino'her  hy  a  -^prnamre  ocfaer  than  tbar  of  the  vanak  ttyk  of  the  finn* 
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that  this  circular  was  not  admissible  to  charge  her, 
•there  being  no  evidence  to  connect  her  with  it.  The 
undersheriffy  however,  received  it. 

It  was  then  submitted,  that,  assuming  that  a  partner- 
ship subsisted  between  them,  Seymour  had  no  authority 
to  bind  Aipes  by  a  bill  or  note  signed  otherwise  than 
with  the  name  of  the  firm. 

This  objection  also  was  overruled ;  and  it  was  left  to 
^he  jury  to  say  whether  or  not  there  was  a  partnership. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 


1847. 

Norton 
Setmovb. 


loj'iescuef  on   behalf  of  the   defendant  Ayrcs^  now 

>noved  for  a  new  trial,  on  the  grounds  of  improper 

^ception  of  evidence,  and  misdirection.     The  circular 

^   clearly  inadmissible.     iCresswellj  J.     There  was 

^^cfence  for  the  jury  before  that  document  was  put  in. 


-it. 


<ao 


*ft/^,  J.    If  evidence  for  any  purpose,  the  circular 

**id  not  be  excluded.]    It  was  allowed  to  go  to  the  jury 

Evidence  of  the  alleged  partnership :   it  could  not 

^^   been  ofTered  for  any  other  purpose.     iMaule^  J. 

^igrh  t  have  been  evidence  of  an  authority  to  Seymour 

^irrn      notes   in   the   names   of  Seymour  and  Ayres. 

A)^    ^^  J.     It  was  also  material  as  tending  to  confirm 

Mritn^ss    who  spoke  to  the  conversation.]     At  all 

^ta,    it    is   quite  clear,  that,  if  Seymour  had  authority 

>ii)ij    th^    defendant  Ayres  by  signing  notes  or  bills, 

^iirnnttM''*^  should  have  been  in  accordance  with  the 

tilnp. ^^  Seymour  Si  Ayres ;^*  for,  one  partner   has 

^^thoritv  ^o  ^^^^  another  except  by  the  name  of  the 
I :  Kir/c  v.  Blurton.  (a) 


ILDB,    C7.  J* 


Vn 

y  ground 


X      It  does  not  appear  to  me  that  there 
laid  for  granting  a  rule  in  this  case.    The 


C«)  9  ^f'  tV  W.  284. 
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Norton 
.Seymour. 


circular  was  clearly  admissible.  It  might  bear  on  the 
case  iu  two  or  three  ways.  It  was  proved  that  the  de- 
fendant Axpre^  had  said,  when  called  on,  that  she  consi- 
dered herself  a  partner ;  and  that  the  business  was  car- 
ried on  in  her  name  jointly  with  that  of  Seymour^  and  at 
the  place  where  it  had  formerly  been  carried  on  bj 
her,  and  where  she  had  resided.  The  case  cited  does 
not  sustain  the  objection  to  the  form  of  the  note.  The 
circular  stated  that  the  business  would  in  future  be  cv- 
.ried  on  in  the  names  of  Seymour  and  Ayres;  and  the  note 
was  signed  in  the  names  of  Seymour  and  Ayret^  with  the 
addition  of  their  respective  christian  names.  Kirk  ▼. 
Blurton  was  a  totally  different  case.  There,  the  bill  was 
accepted  in  a  name  which  did  not  purport  to  be  that 
of  the  firm,  and  therefore  it  could  not  be  considered  li 
having  been  issued  for  the  purposes  of  the  firm. 


Maule,  J.  I  agree,  that,  in  this  case^  no  rule  sboold 
be  granted.  As  to  the  form  of  the  note,  it  is  to  be 
observed  that  it  is  signed  by  Seymour  in  the  name  of 
himself  and  the  other  member  of  the  firm.  Suppose 
there  was  no  authority  so  to  sign  it,  other  tlian  the 
general  authority  conferred  by  the  partnership,  I  should 
hesitate  to  say  that  one  of  two  partners  could  not  bind 
the  other  by  signing  the  true  names  of  both,  instead  of 
the  fictitious  name.  That,  however,  is  not  the  questioD 
here.  The  circular  states  that  the  business  will  in 
future  be  carried  on  in  the  names  of  Sejpnour  and  Ayti: 
that  is,  in  the  names  of  the  two  persons  mentioned,  whit- 
ever  those  names  may  be.  *^  Thomas  Seymour**  is  the 
name  of  the  one,  and  "  Sarah  Ayres**  that  of  the  other. 
There  is,  therefore,  sufficient  evidence  of  a  spedtl 
authority  to  sign  the  note  in  those  names,  if  such  Mpead 
authority  were  necessary. 

Chesswell,  J.,  and  V.  Wiluams,  J.|  concurred. 

Rule  refilled. 
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Newton  and  Wife  v.  Boodle  and  Three  Others. 

Jan,  15, 

TRESPASS.     The  declaration  alleged  that  the  de-  The  rule  as 
fendants,   on   the    15th   o(  February^  1844,    with   to  a  term's 
fcrce  and   arms    assaulted   the   said   Lcetitia-FranceS"  ceedinir 
Henry  (then  and  still  being  the  wife  of  the  said  Augustus  where  no 
Iferton),  and  then  beat,    bruised,  and  ill-treated   her,   J^P  ^"  ^^^^ 
lod  seized  and  laid  hold  of  her,  and  with  great  force  more  than 
and  violence  pulled  and  dragged  her  about,  and   also  ^^ur  terms^ 
dieb  forced  and  compelled  her  to  go  from  and  out  of  a        i    ^  ^ 
certain  dwelling-house  then  in  the  lawful  and  exclusive  proceeding 
occupation  of  the  said  Augustus  Newton^   into   divers      ^tj^f^ 
Itreets  and  highways,  and  then  forced  and  compelled  party  has  lost 
her  to  go  into  a  certain  carriage,  to  wit,  a  coach,  drawn  the  benefit  of 
fcjr  a  certain  horse,  into  and  along  divers  public  streets  ceptions  ten- 
nd  highways,  to  a  certain  prison,  to  wit,  the  common   dered  to  the 

fK>I  of  the  county  of  Gloucester^  and  then  imprisoned  f"  *"K  °'  *  . 
J  "^       .  .         .  '  judge  at  nisi 

ker,  and  kept  and  detained  her  in  prison,  to  wit,  in  the  prius,  or  at 
ind  gaol,   without   any  reasonable  or  probable  cause   the  assizes,  by 
whatsoever,  for  a  long  time,  to  wit,  for  twelve  days  then  the  judge  and 

•net  following,  contrary  to  law,  and  against  her  will;   without  any 

default  on  his 
I  own  part,  it 

ilBot  eompetent  to  another  judge  of  the  court  out  of  which  the  record  issues,  to 
M  the  InU  of  exceptions. 

.  Bot  in  such  a  case  the  court  will,  where  the  circumstances  warrant  it,  allow 
lb  party  to  move  for  a  new  trial,  notwithstanding  the  proper  time  for  so  doing 
Alfedapsed. 

«  h  trespass  by  A.  and  B.y  his  wife,  against  C.  for  a  false  imprisonment  of 
^  C.  justified  under  an  execution  against  the  plaintiffs  for  costs  in  a 
■naer  action  brought  by  them  against  C. ;  alleging  the  recovery  of  the  judg- 
hmt,  the  issuing  of  the  ca.  sa,,  its  delivery  to  the  sheriff,  and  the  arrest  of  B. 
iinuQder.  The  plaintiffs  replied  —  confessing  the  recovery  of  the  judgment, 
^  the  issuing  of  the  ca,  so. — de  injurid  sud proprid,  absque  residuo  causa: 

^Hcld,  that,  —  as  the  judgment  and  writ  were  admitted  on  the  record, upon 

*t  warrant,  and  the  arrest  of  B.  under  it,  being  proved  by  the  pkintiffs,  the  jus- 
IvtioD  WIS  made  out,  without  any  evidence  on  the  part  of  the  defendant,  j 
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wnereby  the  said  Lectitia-Frances-Henrif  was  then,  not 
only  greatly  hurt,  bruisedi  and  wounded,  and  under- 
went and  suffered  great  ogony  of  mind  and  body,  but 
was  also  then  greatly  exposed  to  the  jnclenaency  of  the 
weather,  and  injured  in  her  heahh,  credit,  and  circam- 
stances ;  and  other  wrongs  to  the  said  Latitia-^Franca' 
Heniy  the  defendants  then  did,  &c.,  to  the  damage  of 
the  said  Augusitis  Newlon  and  Latitia^Frances-Hatry, 
his  wife,  of  5000/.,  &c. 

The  defendants  Boodle  and  Norcuit  together  pleaded 
—  first,  not  guilty  —  secondly  (as  to  the  $aid  supposed 
assaulting  &c.  of  the  said  Latitia-Franccs^Henry^  and 
seizing  and  laying  hold  of  her,  and  forcing  and  com* 
pelling  her  to  go  from  and  out  of  the  said  dwelling- 
house  into  the  said  streets  and  highways,  and  forcing 
and  compelling  her  to  go  into  the  said  carriage,  into  and 
along  the  said  public  streets  and  highways,  to  the  said 
prison,  and  then  imprisoning  her,  and  keeping  and  de- 
taining her  in  prison  for  the  said  space  of  time  in  the  de* 
claration  mentioned,  above  alleged  to  have  been  done), 
that^  theretofore,  and  after  the  intermarriage  of  the  plain- 
tiffs, and  before  the  said  time  when  &c.,  to  wit,  on  the 
15th  of  Febniary^  1843,  a  certain  action  on  the  case 
was  commenced  and  instituted  in  the  court  of  our  lady 
the  now  Queen  of  the  Bench  at   Westminsterj  in  the 
county  of  Middlesex^  by  the  now  plaintiffs,  against  the 
defendants  Rtme  and  Norman,  to  recover  damages  for 
and  on  account  of  a  certain  alleged  libel  upon  the  said 
Latitia^Frances^Henn/f  alleged  to  have  been  composed 
and  published  by  the  defendants  Ha^soe  and  Nomum  of 
and  concerning  the  said  Lcctitia-FranceS'Henry^  and  to 
the  alleged  damage  of  the  said  Augustus  Newlon  and  the 
said  Latitia-Frances^Henry,  his  wife ;   that  such  pro- 
ceedings were  thereupon  had  in  the  said  court  ia  the 
said  action,  that,  afterwards,   to   wit,  on  ibe  24tb  of 
June,  184'3|  it  was,  in  the  said  action,  considered  by  the 
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aid  (sonrt  that  the  plaiDtifTs  should  take  nothing  by 
bdr  said  writ^  but  that  they  should  be  in  mercy  &c.» 
md  that  the  defendants  Rome  and  Norman  should  go 
bereof  without  day  &c.,  and  it  was  further  considered 
tj  the  said  court  that  the  defendants  Rowe  and  Norman 
ihonld  recover  against  the  now  plaintiffs  73/.  18s.  6d.f 
ox  their  costs  and  charges  by  them  about  their  defence 
Q  that  behalf  laid  out  and  expended,  by  the  said  court 
liere  adjudged  to  the  defendants  Eowe  and  Norman^ 
mdwith  their  assent,  according  to  the   form   of  the 
itBtute  in  that  case  made  and  provided,  and  that  the 
iefimdants  Rawe  and  Norman  should  have  execution 
thereof  &C.,  as  by  the  record  and  proceedings  thereof 
rtill  remaining  in  the  said  courif  of  our  said  lady  the 
Qaeen  of  the  Bench  aforesaid,  at  Westminster  aforesaid, 
nore  fully  and  at  large  appears ;  that  the  said  judg« 
nent  being  in  full  force,  and  the  said  sum  of  73/.  185.  6^. 
dierein  mentioned,  and  so  adjudged  to  the  defendants 
Bifwe  and  Norman  as  aforesaid,  and  every  part  thereof, 
bong  unpaid  and  unsatisfied,  the  defendant  Boodle^  as 
the  lawful  attorney  of  and  for  the  defendants  Rowe  and 
thrmanj  and  by  virtue  of  their  retainer  in  that  behalf, 
bj  and  through  his  agent,  the  defendant  Norcutt,  and 
Ihe  defendant  Noradt^  as  the  agent  of  and  for  Boodle, 
ilerwards,  and  before  the  said  time  when  &c.,  to  wit, 
tfL  the  7th  oijidy,  1843,  caused  and  procured  to  be 
irtied  out  of  the  said  court  of  our  lady  the  Queen  of 
|k  Bench  aforesaid,  at  Westminster  aforesaid,  upon  the 
Irid  judgment,    a  certain   writ  of  our  said   lady  the 
Jfctten,  called  a  capias  ad  satisfaciendum^  against  the 
|ittati£&,  directed  to  the,  sheriff*  of  the  county  of  Glou-» 
^Uter^  by  which  said  writ  our  said  lady  the  Queen  com- 
hfeoded  the  said  sheriff  that  he  should  take  the  now 
pkintifis,  if  they  should  be  found  in  his  bailiwick,  and 
jbeod  safely  keep,  so  that  the  sheriff  might  have  their 
Mies  before  Her  said  Majesty's  justices  at  Westminster 
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immediately  after  the  execution  of  the  said  writ,  to 
satisfy  the  defendants  Rowe  and  Norman  the  said  som 
of  73£  185.  6d.  by  the  said  judgment  so  adjudged  to 
them,  Itcnoe  and  Norman^  as  aforesaid,  together  with 
interest  upon  the  said  sum  of  73/.  ISs.  Sd.^  &&;  that 
such  writ,  afterwards,  and  before  the  delivery  thereof 
to  the  said  sheriff  to  be  executed,  as  thereinafter  men- 
tioned, to  wit,  on  the  said  7th  of  July  in  the  year  afore- 
said, was  dtdy  [a)  indorsed  with  a  direction  to  the  said 
sheriff,  requiring  him  to  levy  the  said  sum  of  73i.  18f.6<L 
and  interest  &c ;  that  such  writ,  so  indorsed  as  afore- 
said, the  defendant  Boodle^  as  such  attorney  as  aforesaid, 
by  and  through  his   agent  as  aforesaid,  and  the  de- 
fendant Norcutt,  as  such  agent  as  aforesaid,  and  as  they 
lawfully  might,  afterwards,  and  before  the  return  there* 
of,  and  also  before  the  said  time  when  &c.,  and  whilst 
the  said  moneys  by  the  said  judgment  so  adjudged  to 
Howe  and  Norman  as  aforesaid,  and  every  part  therep^ 
remained  due  and  unpaid  and  unsatisfied,  to  wit,  on  the 
said  7th  of  July^  in  the  year  last  aforesaid,  delivered  to 
the  sheriff  of  Gloucestershire,  to  wit,  Joseph  Yorie,  Esq., 
then  being  such  sheriff,  to  b%  executed  in  due  form  of 
law ;  that,  by  virtue  of  such  writ,  and  according  to  the 
exigency   thereof,   the   said   sheriff  of  Gloucestenktrtf 
tliat  is  to  say,  the  said  Joseph  Yorke,  Esq.,  afterwards, 
and  before  the  return  of  the  said  writ,  and  whilst  the 
said  moneys  by  the  said  judgment  so  awarded  to  the 
defendants  Rome  and  Norman  as  aforesaid,  and  eveij 
part  thereof,  remained  unpaid  and  unsatisfied,  to  wit, 
on  the  day  and  year  in  the  declaration  mentioned,  bdof 
the  said  time  when  &c.,  and  within  his  bailiwick  as  socli 
sheriff,  that  is  to  say,  at   Cheltenham^   in   the  coootf 
of  Gloucester  aforesaid,  took  and  arrested  the  plaiotiff 
Latitia-FranceS'Henrtf  by  her  body,  in  the  said  dweB- 
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ing-hoase  in  the  declaration  mentioned,  and,  because  it 
was  then,  to  wit,  at  the  said  time  when  &c«  (the  said 
Laiitia^Frances^Henry  having  been  so  arrested  as 
aforesaid),  necessary  and  expedient^  in  order  to  keep 
and  detain  her  in  safe  custody  under  and  by  virtue  of  the  . 
said  writ,  according  to  the  exigency  thereof,  that  she 
should  be  taken  by  and  in  the  custody  of  the  said 
sheriff  out  of  the  said  dwelling-house  in  the  declaration 
mentioned  (the  same  not  being  a  place  where  the  said 
IjCStitia''FranceS'Henry  could  be  kept  in  safe  custody  by 
the  sberifF,  in  pursuance  of  the  said  writ,  to  some 
place  in  the  bailiwick  of  the  said  sheriff  where  she 
might  be  kept  in  the  safe  custody  of  the  said  sheriff  as 
aforesaid,  under  and  by  virtue  of  the  said  writ  to  the 
said  sheriff  so  directed  and  delivered  as  aforesaid,  the 
said  sheriff  then,  to  wit,  at  the  said  time  when  &c., 
wider  and  by  virtue  of  the  said  writ,  forced  and  com^^ 
pelled  her  to  go  from  and  out  of  the  said  dwelling-house 
in  the  declaration  mentioned,  into  the  said  streets  and 
highways  in  the  declaration  mentioned ;  and,  because  it 
was  then  necessary  and  expedient,  reasonable,  and 
proper,  that  the  said  Lcetitia- Frances-Henry  should  be 
earried  and  conveyed  in  a  carriage,  rather  than  walk,  to 
the  said  place  in  the  said  bailiwick  of  the  said  sheriff  as 
afinresaid,  where  she  might  be  kept  in  such  safe  custody 
aforesaid,  he,  the  sheriff,  in  order  to  carry  her  in  his 
custody  as  aforesaid  with  as  little  inconvenience  to 
herself  as  possible,  at  the  said  time  when  &c,  under 
and  by  virtue  of  the  said  writ,  forced  and  compelled  her 
to  go  into  the  said  carriage,  into  and  along  the  said 
public  streets  and  highways,  to  the  said  prison  in  the 
declaration  mentioned,  the  same  then  being  the  common 
gaol  of  the  said  county  of  Gloucester^  and  the  reasonable 
and  proper  place  for  her  to  be  kept  in  the  said  custody 
of  the  said  sheriff  as  aforesaid,  under  and  by  virtue  of 
the  said  writ^  and  therCf  in  the  said  prison^  imprisoned 
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In  an  action  A  SSUMPSIT.     The  first  count  was  upon  a  prcH 

against  A,  B.  missory  note  purporting  to  be  made  by  "  Thomas 

upon  a  pro-  Sej/mour  and  Sarah  Ayies^     There  were  also  counts  for 

missory  note  goods  sold  and  deHvered,  work  and  labour,  and  money 

^fj?.  in  the    ^^""^  ^"®  upon  an  account  stated. 

names  of  him-       The  defendant  Seymou}*  suffered  judgment  by  default 

self  and  CD.,  »p|^g  ^^^xet  defendant  pleaded,  to  the  first  count,  that 
It  appeared 

that  the  she  did  not  make  the  note,  and,  to  the  rest  of  the  de- 
business  in  claration,  non  assumpsit. 

which  the  ^^^^  cause  was  tried  before  the  undersheriff  of  ^m^ 

note  was  on  the  15th  of  December  last.     The  note  was  produced, 

given,  had  jj.  began,  "  Two  months  after  date,  we  promise  to  pay," 

carried  on  by  &c«»  ^"d  was  signed  "  Thomas  Seymour^  Sarah  Ayres* 

C,  D.,  and  _  in  the  handwriting  of  Seymour. 
had* admitted        ^'  appeared  that  the  defendant  Ayres  had  formerly 

that  she  was  resided  and  carried  on  business  at  the  place  at  which  the 

5  P?y^"^'*  goods  in  respect  of  which  the  note  was  civen  had  been 
Held,  that  a     '^       ..    _       .'^       ,  ,  ,         ,  ^ 

circular  issued  supplied.  In  order  to  shew  that  she  was  a  partner  with 
by  A.  B,,  AyreSi  the  plaintiff  called  a  witness  who  deposed  to  a 
''the  business  ^^"v^^sation  with  her  upon  the  subject  of  the  note,  in 
would  in  which  conversation  she  admitted  that  she  was  a  partner 

future  be  ^rj^h  Seymour.    A  circular  and  invoice  issued  by  Seymour 

carried  on  in  ,  .         i       .       ,  .... 

the  name  of     ^'^^"^  "^^*^  P"^  *"  5  the  circular  statmg  that  the  business 

B,  and  D.,"     would  in  future  be  carried  on  in  the  names  of  Sevmmtr 

^bleln"^vr-  ^"^^  -4/'*^'S  »"^  ^^^  invoice  being  «  headed  Seymour 
dence,  diough  and  Ayres" 

not  distinctly  j^  ^^s  objected,  on  the  part  of  the  defendant  Aures, 
brought  home 

to  a  D. 

Held  also,  that  a  signature  of  the  note  by  the  names  and  surnames  of  the 
respective  parties,  was  a  sufficient  signature  to  charge  the  partnership. 

Qucerc,  whether,  in  the  absence  of  a  special  authority,  one  partner  can  bind 
another  by  a  signature  other  than  that  of  the  usual  style  of  the  firm. 
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that  this  cii'cular  was  not  admissible  to  charge  her, 
•  there  being  no  evidence  to  connect  her  with  it.  Tiie 
undersherifiTy  however,  received  it. 

It  was  then  submitted,  that,  assuming  that  a  partner- 
ship subsisted  between  them,  Seymour  had  no  authority 
to  bind  Atpes  by  a  bill  or  note  signed  otherwise  than 
with  the  name  of  the  firm. 

This  objection  also  was  overruled ;  and  it  was  left  to 
4he  jury  to  say  whether  or  not  there  was  a  partnership. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
IS/.  Is.  Sd. 
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Forlescue^  on  behalf  of  the  defendant  Ayrcs^  now 
moved  for  a  new  trial,  on  the  grounds  of  improper 
reception  of  evidence,  and  misdirection.  The  circular 
was  clearly  inadmissible.  iCresswdl^  J.  There  was 
evidence  for  the  jury  before  that  document  was  put  in. 
Maule^  J.  If  evidence  for  any  purpose,  the  circular 
could  not  be  excluded.]  It  was  allowed  to  go  to  the  jury 
as  evidence  of  the  alleged  partnership :  it  could  not 
have  been  offered  for  any  other  purpose.  [Afaw/^,  J. 
It  might  have  been  evidence  of  an  authority  to  Seymour 
to  sign  notes  in  the  names  of  Seymour  and  Ayres. 
Wilde^  C.  J.  It  was  also  material  as  tending  to  confirm 
the  witness  who  spoke  to  the  conversation.]  At  all 
events,  it  is  quite  clear,  that,  if  Seymour  had  authority 
to  bind  the  defendant  Ayres  by  signing  notes  or  bills, 
the  signature  should  have  been  in  accordance  with  the 
circular — *^  Seymour  ii  Ayres;"  for,  one  partner  has 
DO  authority  to  bind  another  except  by  the  name  of  the 
firm :  Kirl:  v.  Blurton.  {a) 

Wilde,  C.  J.  It  does  not  appear  to  me  that  there 
is  any  ground  laid  for  granting  a  rule  in  this  case.    The 


(a)  9  M.  tV  W.  284. 
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circular  was  clearly  admissible.    It  might  bear  on  the 
case  iu  two  or  three  ways.     It  was  proved  that  the  de- 
fendant Ayres  had  said,  when  called  on,  that  she  consi- 
dered herself  a  partner ;  and  that  the  business  was  car- 
ried on  in  her  name  jointly  with  that  of  Seymour^  and  at 
the  place  where  it  had  formerly  been  carried  on  by 
her,  and  where  she  had  resided.     The  case  cited  does 
not  sustain  the  objection  to  the  form  of  the  note.    The 
circular  stated  that  the  business  would  in  future  be  car- 
.ried  on  in  the  names  of  Seymour  and  Ayres;  and  the  note 
was  signed  in  the  names  of  Seymour  and  Ayret^  with  the= 
addition  of  their  respective  christian  names.     Kirk  ▼. 
Blurton  was  a  totally  different  case.    There,  the  bill  was 
accepted  in  a  name  which  did  not  purport  to  be  tha*i 
of  the  firm,  and  therefore  it  could  not  be  considered  &j 
having  been  issued  for  the  purposes  of  the  firm. 


Maule,  J.    I  agree,  that,  in  this  case,  no  rule  sboolc 
be  granted.     As  to  the  form  of  the  note,  it  is  to  bi 
observed  that  it  is  signed  by  Seymour  in  the  name  of 
himself  and  the  other  member  of  the  firm.     Suppov 
there  was  no  authority  so  to  sign  it,  other  than  tk 
general  authority  conferred  by  the  partnership,  I  shooU 
hesitate  to  say  that  one  of  two  partners  could  not  Md 
the  other  by  signing  the  true  names  of  both,  instead  of 
the  fictitious  name.     That,  however,  is  not  the  questios 
here.     The  circular  states   that  the   business  will  is 
future  be  carried  on  in  the  names  of  Seymour  and  Jfymi 
that  is,  in  the  names  of  the  two  persons  mentioned,  whtf 
ever  those  names  may  be.     ^*  Thomas  Seymour**  is  tl 
name  of  the  one,  and  ^^  Sarah  Ayi'es^  that  of  the  otb 
There  is,    therefore,    sufficient  evidence   of  a  spec 
authority  to  sign  the  note  in  those  names,  if  such  wptu 
authority  were  necessary. 

Chesswell,  J.,  and  V.  Williams,  J.,  concurred. 
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ceedings  should  be  reopened  after  so  great  a  delay. 
As,  however,  we  have  not  the  facts  sufficiently  before 
OS  to  enable  us  to  determine  how  far  the  plaintiffs 
are  to  be  held  responsible  for  this  delay,  and  with  a 
▼lew  to  prevent  a  failure  of  justice  by  reason  of  the 
happening  of  an  event  beyond  human  control,  we  think 
a  rule  may  go,  calling  upon  the  defendants  to  shew 
^cause  why  there  should  not  be  a  new  trial  upon  the 
point  as  to  the  sufficiency  of  the  evidence  to  fix  Norman. 

It  may  also  be  open  to  the  plaintiffs  to  shew  that  the 

judgment  was  improperly  signed,  for  want  of  a  term's 

notice ;  though  it  would  seem  from  Lord  EUenborougVs 

judgment  in  May  v.  Wooding^  that  the  rule  of  Easier^ 

13  G.  2.,  does  not  apply  after  verdict. 

As  to  the  other  part  of  the  motion,  however,  which 
prays  that  one  of  the  other  judges  may  seal  the  bill 
of  exceptions,  I  think  we  have  no  power  whatever  to 
make  such  a  rule.  The  statute  13  Edxc,  1.  c.  SI.  ap- 
plies only  to  cases  where  certain  other  judges  have  been 
associated  with  the  chief  justice,  (a)  or  other  presiding 
jadge,  (Ji)  and  have  been  parties  to  the  proceeding,  and 
not  to  a  case  at  nisi  prius  or  at  the  assises,  (c) 
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Talfourd  and  Channel^  Serjts.,  and  Cawlingi  now 
shewed  cause.  There  clearly  was  no  evidence  whatever 
to  submit  to  the  jury  affecting  Norman,  There  is,  there- 
fore^ no  ground  for  a  new  trial.  Mat/  v.  Wooding  is 
a  distinct  authority  to  shew  that  the  rule  as  to  a  term's 
notice,  applies  only  to  proceedings  anterior  to  the  ver- 
dict Lord  Ellenborough  there  says:  "The  reason  of 
the  rule  is  this,  that«  while  the  matter  is  still  in  con- 
'  traversy,  the  party  should,  after  so  long  a  lapse  as  four 
''terms  without  any   proceedings,   have  notice,  that  he 

(o)   Vide  Enfield  v.  HdU,  2      named    in    a    commission    of 
jte9.  SS6.  assise. 

{h)  As  judges  and  seijeants  (c)  Sed  vide  iuprd  (6). 
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wnereby  the  said  La^titia^Franccs-Henrif  was  then,  not 
only  greatly  hurt,  bruised,  and  wounded,  and  under- 
went and  suffered  great  ogony  of  mind  and  body,  but 
was  also  then  greatly  exposed  to  the  inclemency  of  the 
weather,  and  injured  in  her  health,  credit,  and  circum- 
stances ;  and  other  wrongs  to  the  said  Latitia'-Franca' 
Heniy  the  defendants  then  did,  &c.,  to  the  damage  of 
the  said  Augustus  Newion  and  Lcetitia-Frances^Havy^ 
his  wife,  of  5000/«,  &c. 

The  defendants  Boodle  and  Norcuit  together  pleaded 
—  first,  not  guilty  —  secondly  (as  to  the  $aid  supposed 
assaulting  &c.  of  the  said  LaUitia-Franccs^Hairy^  and 
seizing  and  laying  hold  of  her,  and  forcing  and  com- 
pelling her  to  go  from  and  out  of  the  said  dwelling- 
house  into  the  said  streets  and  highways,  and  forcing 
and  compelling  her  to  go  into  the  said  carriage,  into  and 
along  the  said  public  streets  and  highways,  to  the  said 
prison,  and  then  imprisoning  her,  and  keeping  and  de- 
taining her  in  prison  for  the  said  space  of  time  in  the  de* 
claration  mentioned,  abpve  alleged  to  have  been  done), 
that,  theretofore,  and  after  the  intermarriage  of  the  plain- 
tiffs, and  before  the  said  time  when  &c.,  to  wit,  on  the 
15th  of  Febniary,  1843,  a  certain  action  on  the  case 
was  commenced  and  instituted  in  the  court  of  our  lady 
the  now  Queen  of  the  Bench  at   Westminster,  in  the 
county  of  Middlesex,  by  the  now  plaintiffs,  against  the 
defendants  TUw^  and  Norman,  to  recover  damages  for 
and  on  account  of  a  certain  alleged  libel  upon  the  said 
Lcotitia'FranceS'Henry,  alleged  to  have  been  composed 
and  published  by  the  defendants  Raoie  and  Normmd 
and  concerning  the  said  Lastitia'FranceS'Henry,  and  to 
the  alleged  damage  of  the  said  Augustus  Newion  and  the 
said  Lcetitia^FranceS'Henfy,  his  wife ;   that  soch  pro- 
ceedings were  thereupon  had  in  the  said  court  in  the 
said  action,  that,  afterwards,   to   wit,  on  the  24tb  of 
June,  184*3,  it  was,  in  the  said  action,  considered  bjtbe 
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said  court  that  the  plamtifTs  should  take  nothing  by 
dieir  said  writ^  but  that  they  should  be  in  mercy  &c.» 
and  that  the  defendants  Rome  and  Norman  should  go 
thereof  without  day  &C.9  and  it  was  further  considered 
by  the  said  court  that  the  defendants  Ratxje  and  Norman 
should  recover  against  the  now  plaintiffs  73/.  18s.  6(1.^ 
for  their  costs  and  charges  by  them  about  their  defence 
in  that  behalf  laid  out  and  expended,  by  the  said  court 
there  adjudged  to  the  defendants  Bxme  and  Norman^ 
and  with  their  assent,  according  to   the   form   of  the 
statute  in  that  case  made  and  provided,  and  that  the 
defendants  Bawe  and  Norman  should  have  execution 
thereof  &c.,  as  by  the  record  and  proceedings  thereof 
still  remaining  in  the  said  courif  of  our  said  lady  the 
Queen  of  the  Bench  aforesaid,  at  Westminster  aforesaid, 
more  fully  and  at  large  appears ;  that  the  said  judg« 
ment  being  in  full  force,  and  the  said  sum  of  73/.  I85.  6^. 
therein  mentioned,  and  so  adjudged  to  the  defendants 
Borne  and  Norman  as  aforesaid,  and  every  part  thereof, 
being  unpaid  and  unsatisfied,  the  defendant  Boodle^  as 
the  lawful  attorney  of  and  for  the  defendants  Rawe  and 
Norman^  and  by  virtue  of  their  retainer  in  that  behalf, 
by  and  through  his  agent,  the  defendant  Norcuitf  and 
the  defendant  Norcuitf  as  the  agent  of  and  for  Boodle, 
afterwards,  and  before  the  said  time  when  &c.,  to  wit, 
oa  the  7th  ofjtdy,  1843,  caused  and  procured  to  be 
issued  out  of  the  said  court  of  our  lady  the  Queen  of 
the  Bench  aforesaid,  at  Westminster  aforesaid,  upon  the 
said  judgment,    a  certain   writ  of  our   said  lady  the 
Queen,  called  a  capias  ad  satisfaciendum^  against  the 
plaintiffs,  directed  to  the,  sheriff  of  the  county  of  Gloii-» 
eesierf  by  which  said  writ  our  said  lady  the  Queen  com- 
manded the  said  sheriff  that  he  should  take  the  now 
plaintiffs,  if  they  should  be  found  in  his  bailiwick,  and 
them  safely  keep,  so  that  the  sheriff  might  have  their 
bodies  before  Her  said  Majesty's  justices  at  Westminster 
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immediately  after  the  execution  of  the  said  writ,  to 
satisfy  the  defendants  Rowe  and  Norman  the  said  sum 
of  73/1  185.  6d.  by  the  said  judgment  so  adjudged  to 
them,  Reraoe  and  Norman^  as  aforesaid,  together  with 
interest  upon  the  said  sum  of  73/.  185.  6^.,  &c.;  that 
such  writ^  afterwards,  and  before  the  delivery  thereof 
to  the  said  sheriff  to  be  executed,  as  thereinafter  men- 
tioned, to  wit,  on  the  said  7th  ofjtdt/  in  the  year  afore- 
said, was  duly  {a)  indorsed  with  a  direction  to  the  said 
sheriff,  requiring  him  to  levy  the  said  sum  of  73i.  18f.  6d 
and  interest  &c. ;  that  such  writ,  so  indorsed  as  afore- 
said, the  defendant  Boodle^  as  such  attorney  as  aforesaid, 
by  and  through  his   agent  as  aforesaid,  and  the  de- 
fendant Norcuttf  as  such  agent  as  aforesaid,  and  as  tbejr 
lawfully  might,  afterwards,  and  before  the  return  there- 
of, and  also  before  the  said  time  when  &c.,  and  whilst 
the  said  moneys  by  the  said  judgment  so  adjudged  to 
Rowe  and  Norman  as  aforesaid,  and  every  part  therepf, 
remained  due  and  unpaid  and  unsatisfied,  to  wit,  on  the 
said  7th  of  «/i/^,  in  the  year  last  aforesaid,  delivered  to 
the  sheriff  of  Gloucestershire^  to  wit,  Joseph  Yorke^  Esq., 
then  being  such  sheriff,  to  b%  executed  in  due  form  of 
law ;  that,  by  virtue  of  such  writ,  and  according  to  the 
exigency  thereof,   the   said   sheriff  of  Gloucestenkirt^ 
that  is  to  say,  the  said  Joseph  Yorke,  Esq.,  afterwards, 
and  before  the  return  of  the  said  writ,  and  whilst  the 
said  moneys  by  the  said  judgment  so  awarded  to  the 
defendants  Rowe  and  Norman  as  aforesaid,  and  eveiy 
part  thereof,  remained  unpaid  and  unsatisfied,  to  wit, 
on  the  day  and  year  in  the  declaration  mentioned,  being 
the  said  time  when  &c.,  and  within  his  bailiwick  as  such 
sheriff,  that  is  to  say,  at   Cheltenham^   in   the  coootj 
of  Gloucester  aforesaid,  took  and  arrested  the  plaintiff 
Latitia-Frances^Henry  by  her  body,  in  the  said  dwcU- 
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ing-hoase  in  the  declaration  mentioned,  and,  because  it 
was  then,  to  wit,  at  the  said  time  when  &c«  (the  said 
Latitia^FranceS'Henry  having  been  so  arrested  as 
aforesaid),  necessary  and  expedient,  in  order  to  keep 
and  detain  her  in  safe  custody  under  and  by  virtue  of  the  . 
said  writ,  according  to  the  exigency  thereof,  that  she 
should  be  taken  by  and  in  the  custody  of  the  said 
sheriff  out  of  the  said  dwelling-house  in  the  declaration 
mentioned  (the  same  not  being  a  place  where  the  said 
LMitia^Frances-Henry  could  be  kept  in  safe  custody  by 
the  sheriff,  in  pursuance  of  the  said  writ,  to  some 
place  in  the  bailiwick  of  the  said  sheriff  where  she 
might  be  kept  in  the  safe  custody  of  the  said  sheriff  as 
aforesaid,  under  and  by  virtue  of  the  said  writ  to  the 
sheriff  so  directed  and  delivered  as  aforesaid,  the 
sheriff  then,  to  wit,  at  the  said  time  when  &c., 
under  and  by  virtue  of  the  said  writ,  forced  and  com- 
pelled her  to  go  from  and  out  of  the  said  dwelling-house 
in  the  declaration  mentioned,  into  the  said  streets  and 
highways  in  the  declaration  mentioned ;  and,  because  it 
was  then  necessary  and  expedient,  reasonable,  and 
proper,  that  the  said  Lcctitia-Ft^ances-Henry  should  be 
carried  and  conveyed  in  a  carriage,  rather  than  walk,  to 
the  said  place  in  the  said  bailiwick  of  the  said  sheriff  as 
aforesaid,  where  she  might  be  kept  in  such  safe  custody 
as  aforesaid,  he,  the  sheriff,  in  order  to  carry  her  in  his 
said  custody  as  aforesaid  with  as  little  inconvenience  to 
herself  as  possible,  at  the  said  time  when  &c,  under 
and  by  virtue  of  the  said  writ,  forced  and  compeilled  her 
to  go  into  the  said  carriage,  into  and  along  the  said 
pablic  streets  and  highways,  to  the  said  prison  in  the 
declaration  mentioned,  the  same  then  being  the  common 
gaol  of  the  said  county  of  Gloucester^  and  the  reasonable 
and  proper  place  for  her  to  be  kept  in  the  said  custody 
of  die  said  sheriff  as  aforesaid,  under  and  by  virtue  of 
the  said  writ^  and  therCf  in  the  said  prison,  imprisoned 
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her,  and  kept  and  detained  her  in  prison  under  and  by 
virtue  of  the  said  writ,  and  for  the  cause  therein  sped* 
fiedy  for  the  said  space  oF  time  in  the  declaration  in  that 
behalf  mentioned,  as  he  lawfully  might  for  the  caose 
aforesaid,  doing  no  unnecessary  damage  or  inconve 
nience  to  the  said  La^tiita-Frances^Hemy  on  the  occa- 
sions aforesaid,  or  any  of  them,  Sec  —  verification« 

The  defendants  Rmve  and  Norman  in  like  manner 
pleaded  together — first,  not  guilty — secondly,  a  similar 
plea  of  justification  under  the  judgment  so  recovered  by 
them  in  the  former  action,  and  the  ca.  sa.  thereon,  as  ia 
the  second  plea  of  Boodle  and  NorcutL 

The  plaintiffs  joined  issues  upon  the  respective  pleu 
of  not  guilty,  and   replied   to  the  others— -admitting 
the  recovery  of  the  said  judgment  in  the  said  second 
plea  mentioned,  by  RatDe  and  Norman^  and  the  issuing 
of  the  said  writ  of  capias  ad  saiisfaciendum^  in  manner 
and  form  as  in  the  said  plea  alleged  —  that  the  de- 
fendants Boodle  and  Norcutt  [and  Rawe  and  Normmi^i 
at  the  said  time  when  &c.  in  the  declaration  mentioned, 
of  their   own  wrong,  and   without  the  residue  of  the 
cause  in  their  said  second  plea  alleged,  committed  the 
trespasses  in  the  introductory  part  of  that  plea  men- 
tioned,  in  manner  and   form  as  the  plaintiffs  had  ia 
their  said  declaration  above  complained  against  the 
said  defendants  —  concluding  to  the  country. 
Issue  thereon* 

The  cause  was  tried  before  Tindal^  C.  J.,  at  the  sit^ 
tings  in  London  after  Hilary  term,  1845,  when  the 
plaintiffs  put  in  the  warrant,  and  the  sheriff's  retoin 
thereto;  and  it  appeared,  that,  the  lady  having  been 
arrested  under  the  ra.  sa.^  a  summons  was  takei  not 
to  obtain  her  discharge,  on  the  ground  that,  she  beiflf 
a  married  woman,  and  the  action  being  the  action  of 
the  husband,  she  was  not  liable  to  be  taken  in  exe- 
cution for  the  costs.    Two  of  tlie  defendautSy  viz^  Booik 
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and  Norcult^  attended  upon  the  hearing  oF  that  sum- 
mons, the  former  instructing  counsel,  and  the  latter  as 
the  attorney  of  the  other  defendants.  There  was  also 
evidence  to  shew  that  what  was  done  had  been  done 
with  the  sanction  of  Rawe^  the  third  defendant.  But 
there  was  no  evidence  that  Norman  in  any  way  sanc- 
tioned or  interfered  in  the  proceeding,  except  that  he 
was  the  avowed  editor  of  the  paper  in  which  was  pub- 
lished a  letter  from  Boodle  detailing  the  transaction ; 
which  letter  was  received  as  evidence  against  Rorwe. 

Under  his  lordship's  direction,  a  verdict  was  found 
for  the  plaintiff  against  three  of  the  defendants  upon 
the  issue  on  not  guilty,  and  for  the  defendant  Norman 
on  that  issue,  and  for  all  the  defendants  on  the  issues 
joined  on  the  pleas  of  justification ;  notwithstanding  it 
was  objected  on  the  part  of  the  plaintiffs  that  there 
was  no  evidence  of  the  judgment  in  the  former  action, 
or  of  the  issuing  of  a  ca,  sa.  thereon ;  the  lord  chief 
justice  holding  that  they  were  admitted  on  the  record. 

The  ruling  of  his  lordship  was  excepted  to  on  be- 
half of  the  plaintiffs,  and  a  note  of  the  exceptions, 
signed  by  counsel,  was  hnnded  up  to  his  lordship.  A 
draft  bill  of  exceptions  was  afterwards  prepared  by  the 
plaintiffs,  and  signed  by  their  counsel,  and  was,  just  on 
the  eve  of  the  summer  circuit,  1845,  sent  to  the  defend- 
ants' attorney,  who  returned  it  on  the  24th  of  January^ 
1846.  The  bill  of  exceptions  was,  on  the  19th  of 
February^  delivered  to  the  lord  chief  justice,  in  order 
that  he  might  aflBx  his  seal  to  it.  Before  doing  so, 
his  lordship  required  to  see  the  original  note  of  the 
exceptions  made  at  the  trial.  Some  delay  thereupon 
arose^  and  ultimately  his  lordship  died  without  having 
sealed  the  bill  of  exceptions,  which  was  returned  to  the 
plaintiffs  on  the  16th  o{  Ncwember  last,  unsealed. 

The  defendants  having  signed  judgment  on  the  11th 
of  November^  without  having  given  a  term's  previous 
notice  of  their  intention  to  proceed, 
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Nexton^  for  the  plaintiffs,  on  the  20th  of  November, 
moved  for  a  rule  calling  upon  the  defendants  to  shew 
cause  why  the  judgment  so  signed,  and  the  proceedings 
to  tax  costs  thereupon  had,  should  not  be  set  aside  for 
irregularity,  with  costs ;  and  why  one  of  the  justices 
of  this  court,  companions  of  the  late  Lord  Chief  Justice 
Tindalj  deceased,  should  not  affix  the  seal  of  the  said 
justice  companion  to  the  bill  of  exceptions  left  with  the 
said  late  lord  chief  justice  for  the  purpose  of  being  seftkd 
by  him,  and  returned  by  bis  clerk  to  the  plaintiffs  oo 
the  16th  of  November,  unsealed;  or  why  the  plaiotifi 
should  not  have  a  new  trial,  on  the  ground  of  mis- 
direction, or  such  other  relief  as  might  seem  just  to 
the  court.  He  submitted  that  the  signing  judgneot 
by  the  defendants  (a)  without  a  term's  notice^  was  in 
irregularity  —  referring  (o  Mai/  v.  Wooding  (b)y  Ttftm 
V.  Meeke  (c),  and  Lords.  fVardle(d) ;  that,  there  having 
been  no  laches  or  miscarriage  on  the  part  of  the  plain- 
tiffs, they  ought  not  to  be  prejudiced  by  the  death  of  the 
lord  chief  justice — Cottam  v.  Partridge  {e)\  ^sAiuii 
the  statute  13  Edw.  1.  c,  SI.,  which  gave  the  right  to 
except,  impowered  any  one  of  the  judges  who  were  meffi- 
bers  of  the  court  at  the  time  to  seal  the  bill  of  exceptions 


Wilde,  C.  J.  If  it  should  turn  out,  upon  examin- 
ation, that  the  plaintiffs  have,  without  any  fault  oftbdr 
own,  but  solely  from  the  circumstance  alluded  to^  ^ 
the  benefit  of  their  bill  of  exceptions,  the  court  ^ 
that  the  justice  of  the  case  may  require  that  tkcf 
should  have  an  opportunity  to  try  the  cause  agaia  ^ 
the  same  time,  it  is  to  be  observed  tliat  there  was 
interval  of  nearly  seventeen  months  between  tbedaf'j 
the  trial  and  the  decease  of  the  late  chief  justice ;<"! 
it  is  rather  a  fearful  thing  to  say  that  the  whole |<*| 


(o)  Sed  vide  infrdy  m^.  {a) . 
(6)  S  M.S^S.  500. 
(c)  8  J.  B.  Moore,  579. 
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ceedings  should  be  reopened  after  so  great  a  delay. 
As,  however,  we  have  not  the  facts  sufficiently  before 
us  to  enable  ^s  to  determine  how  far  the  plaintiffs 
are  to  be  held  responsible  for  this  delay,  and  with  a 
▼lew  to  prevent  a  failure  of  justice  by  reason  of  the 
happening  of  an  event  beyond  human  control,  we  think 
a  rule  may  go,  calling  upon  the  defendants  to  shew 
<!ause  why  there  should  not  be  a  new  trial  upon  the 
point  as  to  the  sufficiency  of  the  evidence  to  fix  Norman. 

It  may  also  be  open  to  the  plaintiffs  to  shew  that  the 

jadgment  was  improperly  signed,  for  want  of  a  term's 

notice ;  though  it  would  seem  from  Lord  EllenborougVs 

judgment  in  May  v.  Wooding^  that  the  rule  of  Easier^ 

Id  G.  2.,  does  not  apply  after  verdict. 

As  to  the  other  part  of  the  motion,  however,  which 
prays  that  one  of  the  other  judges  may  seal  the  bill 
of  exceptions,  I  think  we  have  no  power  whatever  to 
make  such  a  rule.  The  statute  IS  Edw.  1.  c.  SI.  ap- 
plies only  to  cases  where  certain  other  judges  have  been 
associated  with  the  chief  justice,  (a)  or  other  presiding 
judge,  (6)  and  have  been  parties  to  the  proceeding,  and 
not  to  a  case  at  nisi  prius  or  at  the  assises,  (c) 


1847. 
Newton 

V. 

Boodle. 


Taffourd  and  Channel^  Serjts.,  and  Ctrdolingi  now 
shewed  cause.  There  clearly  was  no  evidence  whatever 
to  submit  to  the  jury  affecting  Norman,  There  is,  there- 
fore, no  ground  for  a  new  trial.  Mat/  v.  Wooding  is 
a  distinct  authority  to  shew  that  the  rule  as  to  a  term's 
notice,  applies  only  to  proceedings  anterior  to  the  ver- 
dict. Lord  Ellenborough  there  says :  ^^  The  reason  of 
the  rule  is  this,  that,  while  the  matter  is  still  in  con- 
troversy, the  party  should,  after  so  long  a  lapse  as  four 
terms  without  any   proceedings,   have  notice,  that  he 

(a)   Vide  Enfield  v.  Hall,  2      named    in    a    commission    of 
Lev,  286,  assise. 

(h)  As  judges  and  aeijeants  (c)  Sed  vide  euprd  (b), 
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Newton 

V. 

Boodle. 
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may  prepare  himself:  but,  when  the  matter  has  passed 
in  rem  judicatam^  by  the  verdict,  the  same  reason  does 
not  apply.     The  rule  of  this  court,  therefore,  relates 
merely  to  interlocutory  stages  of  the  cause*  No  instance 
is  stated  where  it  has  been  carried  further ;  and  there 
is  no  analogy  to  aid  this  case."     That  case  is  in  no 
degree  impugned  by  Lord  v.  JVardle.     It  was  not  neces- 
sary for  the  court  there  to  determine  whether  a  term's 
notice  was  requisite  or  not.     Besides,  if  such  notice  was 
necessary  here,  there  have  been  steps  taken  within  four 
terms.     On  the  22nd  of  January^  1846,  the  defendants 
had  notice  to  return  the  draft  bill  of  exceptions,  which 
had,  some  months  before,  been  left  with  them  for  ap- 
proval and  counsel's  signature.     On  the  2Srd,  a  sum- 
mons was  taken  out  calling  upon  the  plaintifis  to  sheir 
cause  why  the  defendants  should  not  have  two  months' 
further  time  to  return  it ;  and,  on  the  following  day,  it 
was  returned.     And,  in  February^   1846,  the  ingross- 
ment  was  left  with  the  lord  chief  justice.     There  is, 
therefore,  no  pretence  for  either  branch  of  this  rule. 


Newton^  in  support  of  his  rule.  The  delay  in  per- 
fecting the  bill  of  exceptions  was  caused  by  a  circaoi- 
stance  that  was  beyond  the  plaintiffs'  control.  As  they 
are  deprived  of  the  benefit  of  their  exceptions,  withoot 
any  default  on  their  own  part,  the  court  will,  in  the 
exercise  of  its  equitable  jurisdiction,  give  them  such  relief 
as  the  nature  of  the  case  will  admit  of.  In  Cottam  ▼• 
Partridge^  a  verdict  was  taken  subject  to  a  special  case; 
and  the  plaintiff  having  refused  to  proceed  with  it,  the 
court,  at  the  instance  of  the  defendant,  directed  a  new 
trial,  notwithstanding  the  period  ordinarily  allowed  for 
moving  for  a  new  trial  had  long  elapsed. 

Where  no  proceeding  has  been  taken  for  more  than 
four  terms,  a  term's  notice  is  essential :  the  practice  is 
clear  and  uniform.    Lord  v.  TVardle  is  precisely  in  point. 
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It  is  said  that  proceedings  have  been  taken  here  within 
Ibar  terms.  But,  the  mere  notice  to  the  defendant's  at- 
torney to  return  the  draft  bill  of  exceptions,  and  the 
delivery  of  the  engrossment  to  the  lord  chief  justice, 
dearly  were  not  proceedings  in  the  cause :  they  were 
mere  inchoate  and  imperfect  and  ineffectual  attempts  to 
proceed.  A  proceeding,  within  the  meaning  of  the  rule, 
most  be  something  that  approximates  the  cause  to  its 
natoral  termination.  A  summons  not  followed  by  an 
order,  is  not  a  proceeding:  Vines  v.  Mayor  S^c.  of 
Reading,  (a)  [^Maule  J.  The  proceeding  on  a  bill  of 
exceptions  is  not  a  step  in  the  cause  in  this  court: 
Gardner  v.  Baillie.  (i)  Where  nothing  remains  to  be 
done  but  entering  judgment,  it  is  competent  to  the 
party  to  enter  it  whenever  he  pleases.  May  v.  Wooding 
is  a  distinct  authority,  that  the  rule  as  to  a  term's  notice 
does  not  apply  after  verdict ;  and  that  is  in  no  degree 
controverted  by  Lord  v.  Wardle.'] 


1847. 

Newton 
Boodle* 


Wilde,  C.  J.     This  case  comes  before  the  court 

Under  very  peculiar  circumstances.    The  cause  was  tried 

^  the  sittings  at  Guildhall  after  Hilary  term,   1845. 

There  being  two  issues,  one  upon  not  guilty,  the  other 

^pfm  a  plea  of  justification,  the  late  lord  chief  justice  ruled 

tbat  there  was   no   evidence   to   affect   the   defendant 

r  iicrman,  and  therefore  that  he  was  entitled  to  a  verdict 

■■^  not  guilty.     It  was  then  objected  on  the  part  of  the 

i^aintifTs,  that  the  justification  was  not  made  out  in  terms; 

Ithe  defendants  not  having  given  any  evidence  of  the 

Ehrignient  or   of  the  ca.  sa.      His   lordship,  however, 

of  exceptions  sealed^  by  Hill,  J., 
at  nisi  prius,  'which  was  shewn 
in  court  So,  in  Enfield  v.  Hall, 
ut  supra,  p.  803,  n.  (a).  And 
see  the  opinion  of  Fitxjames, 
C.  J.,  in  Jordan's  case,  M.  27 
H,  8,  fo.  25,  misabridged  Bro, 
Repleder,  pi.  1. 

3 


(a)  4  Bingh    8.^,  12  J.  B. 
r«or»,  201. 

(»)  1  B.  ^  P.   82.      Ace. 
H  T.  Tyrrel,  1  W.  Bla. 
^5.    But  in  Sir  W.  Hank- 
!*t  case,  P.  3  H  4,  fo.  14, 
3,  the  defendant  moved  in 
'vtt  of  judgment,  upon  a  bill 
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1847. 
NswTOir 

BoODUb 


held  that  no  evidence  was  necessary ;  the  judgment  and 
writ  being  admitted  on  the  record.  The  plaintift 
thought  fit  to  except  to  that  ruling;  the  note  of  tlie 
grounds  of  objection  being,  that  the  defendants  hadgitea 
no  evidence  of  the  judgment  and  execution,  and  aba 
that,  there  was  evidence  to  fix  the  defendant  ^oraaa. 
A  party  who  tenders  a  bill  of  exceptions  is  bouad  la 
prosecute  it  with  reasonable  diligence ;  though  the  ooari 
is  always  ready  to  afford  every  fair  indulgence  wbeit 
there  has  been  no  laches.  The  cause  having  been  tried 
in  Fehtmry^  1 845)  the  bill  of  exceptions  remained  an* 
sealed  down  to  the  time  of  the  death  of  my  late  valued 
and  lamented  predecessor,  which  took  place  early  in 
Jidy^  1846.  The  law  having  provided  no  remedy  far 
the  case  of  the  chief  justice  dying  without  having  sealed 
a  bill  of  exceptions,  we  thought  we  had  no  power  to 
restore  the  plaintiffs  to  their  former  position  in  tbb  re- 
spect. Upon  moving  for  the  rule,  it  appearing  that  ao 
issue  had  been  taken  upon  the  judgment  and  writ,  that 
point  was  given  up.  But  it  was  insisted  that  there  wu 
evidence  to  fix  the  defendant  Norman  on  not  guilty* 
The  court  granted  the  rule,  in  order  to  see  whether  that 
statement  was  borne  out  by  the  notes  of  the  chief  justice; 
Having  read  them,  we  are  satisfied  that  there  is  aa 
entire  absence  of  evidence  to  affect  Norman.  It  is  nov 
said  that  there  being  a  plea  of  justification,  by  Nonmok 
as  well  as  by  the  other  defendants,  the  verdict  (a)  for 
all  the  defendants  upon  that  issue  is  inconsistent  with 
the  verdict  for  Norman  on  not  guilty.  That  may  be  sa 
It  may  be  that  there  was  no  evidence  to  entitle  NorwM 
to  a  verdict  on  the  justification.  Supposing  the  late  chief 
justice  had  lived  to  complete  the  bill  of  exceptions,  the 
exception  founded  on  the  absence  of  evidence  of  the 


(a)  This  verdict  established 
nothing  but  the  existence  of  the 
faeti  which  constituted  the  r«- 
9iduum  oau9(JB :  the  committing 


of  the  trespaaKs, — the  Act  is- 
consittent  with  the  vffdkt«f 
not  gnilty, — zened  opsa  Aid^ 
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judgment  and  ca.  sa.  must,  for  the  reason  already  stated, 
have  failed.  Our  attention  must,  therefore,  be  now  con- 
fined to  that  part  of  the  record  which  contains  the  plea 
of  not  guilty.  If  the  plaintiffs  had  thought  the  verdict 
on  that  issue  to  be  wrong,  they  might  have  applied  in 
the  ensuing  term  for  a  new  trial.  They,  however, 
elected  another  remedy.  Upon  reference  to  the  notes, 
we  find  no  evidence  whatever  to  connect  Notman  with 
any  of  the  proceedings.  We  therefore  think  the  ruling 
of  the  lord  chief  justice  was  quite  right,  and  that  there 
is  no  ground  for  granting  a  new  trial. 

As  to  the  other  point,  May  v.  fVoodtpg  is  a  sufficient 
authority  for  saying  that  the  rule  as  to  a  term's  notice, 
does  not  apply  to  proceedings  had  after  verdict. 

I  therefore  think  this  rule  must  be  discharged. 


1847. 
Newton 

V, 

Boodle. 


Maule,  J.  I  am  of  the  same  opinion.  The  first 
branch  of  the  rule  asks  for  a  new  trial  as  upon  a  verdict 
against  evidence.  On  the  motion,  we  thought  that  the 
circumstance  of  the  plaintiffs  having  lost  the  benefit  of 
their  bill  of  exceptions  by  the  death  of  the  chief  justice, 
afforded  ground  for  allowing  them  to  move  for  a  new 
trial,  notwithstanding  the  lapse  of  the  time  ordinarily 
given  by  the  practice  of  the  court.  Upon  the  notes,  we 
are  satisfied  that  there  was  no  evidence  to  go  to  the  jury 
against  Norman  on  not  guilty,  and  therefore  this  part 
of  the  motion  fails. 

With  respect  to  the  alleged  necessity  for  a  term's 
notice,  the  case  of  May  v.  IVooding  appears  to  me  to  be 
conclusive. 


Cresswell,  J.  I  am  of  the  same  opinion.  This 
motion  for  a  new  trial  is  in  substitution  of  the  bill  of 
exceptions,  which  became  abortive  by  reason  of  the 
lamented  death  of  the  late  lord  chief  justice  of  this 
court,  before  it  could   be  perfected.      To  relieve  the 
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1847*  beld  that  no  evidence  was  necessary  ;  the  judgment  and 
writ  being  admitted  on  the  record.  The  plaintitb 
thought  fit  to  except  to  that  ruling;  the  note  of  the 
BooDUb  grounds  of  objection  being,  that  the  defendants  bad  given 
no  evidence  of  the  judgment  and  execution,  and  aba 
that,  there  was  evidence  to  fix  the  defendant  Norman. 
A  party  who  tenders  a  bill  of  exceptions  is  bound  la 
prosecute  it  with  reasonable  diligence;  though  the  couri 
is  always  ready  to  afford  every  fair  indulgence  where 
there  has  been  no  laches.  The  cause  having  been  tried 
in  Febniary^  1 845,  the  bill  of  exceptions  remained  sn* 
sealed  down  to  the  time  of  the  death  of  my  late  valiMd 
and  lamented  predecessor,  which  took  place  early  in 
Jtdyy  1846.  The  law  having  provided  no  remedy  Ua 
the  case  of  the  chief  justice  dying  without  having  sealed 
a  bill  of  exceptions,  we  thought  we  had  no  power  to 
restore  the  plaintiffs  to  their  former  position  in  this  re- 
spect. Upon  moving  for  the  rule,  it  appearing  that  no 
issue  had  been  taken  upon  the  judgment  and  writ,  that 
point  was  given  up.  But  it  was  insisted  that  there  was 
evidence  to  fix  the  defendant  Norman  on  not  guilty* 
The  court  granted  the  rule,  in  order  to  see  whether  that 
statement  was  borne  out  by  the  notes  of  the  chief  justice. 
Having  read  them,  we  are  satisfied  tliat  there  is  an 
entire  absence  of  evidence  to  affect  Norman*  It  is  now 
said  that  there  being  a  plea  of  justification,  by  Namum% 
as  well  as  by  the  other  defendants,  the  verdict  (a)  for 
all  the  defendants  upon  that  issue  is  inconsistent  with 
the  verdict  for  Norman  on  not  guilty.  That  may  be  sa 
It  may  be  that  there  was  no  evidence  to  entitle  Nohmm 
to  a  verdict  on  the  justification.  Supposing  the  late  chief 
justice  had  lived  to  complete  the  bill  of  exceptions,  the 
exception  founded  on  the  absence  of  evidence  of  the 

(a)  This  verdict  established  of  the  trespaaes^  —  the  fict  is* 

nothing  but  the  existence  of  the  consistent  with   tiie  verdiet  d 

facts  which  constitated  the  r«-  notgailtj, — reatod  npoa  fiktd^ 

9iduum  cataa :  the  committing  fendant9'  canfi 


10  VICTORIA. 


807 


judgment  and  ea.  sa.  must,  for  the  reason  already  stated, 
have  fiiiled.  Our  attention  must,  therefore,  be  now  con- 
fined to  that  part  of  the  record  which  contains  the  plea 
of  not  guilty.  If  the  plaintiffs  had  thought  the  verdict 
OD  that  issue  to  be  wrong,  they  might  have  applied  in 
the  ensuii^  term  for  a  new  trial.  They,  however, 
elected  another  remedy.  Upon  reference  to  the  notes, 
we  find  no  evidence  whatever  to  connect  Nofinan  with 
any  of  the  proceedings.  We  therefore  think  the  ruling 
of  the  lord  chief  justice  was  quite  right,  and  that  there 
is  no  ground  for  granting  a  new  trial. 

As  to  the  other  point.  May  v.  Woodirig  is  a  sufficient 
authority  for  saying  that  the  rule  as  to  a  term's  notice, 
does  not  apply  to  proceedings  had  after  verdict. 

I  therefore  think  this  rule  must  be  discharged. 


1847. 

Newton 

V, 
BOODLC. 


Maule,  J.  I  am  of  the  same  opinion.  The  first 
branch  of  the  rule  asks  for  a  new  trial  as  upon  a  verdict 
^[ainst  evidence.  On  the  motion,  we  thought  that  the 
circamstance  of  the  plaintiffs  having  lost  the  benefit  of 
dieir  bill  of  exceptions  by  the  death  of  the  chief  justice, 
•fibrded  ground  for  allowing  them  to  move  for  a  new 
trial,  notwithstanding  the  lapse  of  the  time  ordinarily 
given  by  the  practice  of  the  court.  Upon  the  notes,  we 
ve  satisfied  that  there  was  no  evidence  to  go  to  the  jury 
■gainst  Norman  on  not  guilty,  and  therefore  this  part 
of  the  motion  fails. 

With  respect  to  the  alleged  necessity  for  a  term's 
Botice,  the  case  of  May  v.  Wooding  appears  to  me  to  be 
tenclusive. 


Crssswell,  J.  I  am  of  the  same  opinion.  This 
^lotion  for  a  new  trial  is  in  substitution  of  the  bill  of 
^*ceptions,  which  became  abortive  by  reason  of  the 
Amented  death  of  the  late  lord  chief  justice  of  this 
^'•Wrt,  before  it  could   be  perfected.      To  relieve  the 
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1847. 
Newton 

17. 

Boodle. 


plaintiiTs  from  the  difficulty  they  were  thus  placed  in, 
the  rule  was  granted  in  its  present  form.  Of  coarse, 
the  plaintiffs  could  only  upon  this  rule  avail  themselves 
of  the  objections  raised  by  the  bill  of  exceptions.  One 
of  those  was  disposed  of  when  the  rule  was  moved  for, 
by  a  reference  to  the  record.  The  other  was,  that  there 
was  evidence  to  go  to  the  jury  to  fix  the  defendant 
Norman  on  not  guilty.  Upon  reading  the  notes,  I  am 
satisfied  that  there  was  not. 

Upon  the  other  point,  I  agree  with  my  lord  and  my 
brother  Maule. 


Williams,  J.,  concurred. 


Rule  discharged,  with  costs,  (a) 


{a)  See  Skinfield  v.  LantoUf 
4f  M,  S^'  Scott,  187.,  where  it 
was  held  that  the  rule  requiring 
a  term's  notice  prior  to  pro- 
ceedings being  taken^  where  the 
cause  has  been  at  issue  more 


than  four  terras,  and  no  pro- 
ceeding taken  in  the  mean  time, 
does  not  apply  to  prooeediagt 
taken  on  the  part  of  the  de* 
fendant. 


Davies,  Demandant ;  Lowndes,  Tenant 

nPHIS  was  a  writ  of  right,  which,  for  a  third  time, 
came  on  for  trial  at  the  bar  of  this  court  on 
the  17th  of  December  last,  when,  by  consent  of  counsel 
for  the  respective  parties,  a  verdict  was  taken  and  judg^ 
ment  thereupon  entered  up  for  the  tenant ;  the  tenant, 


Jan,  16« 

Upon  an  ap- 
plication to 
change  the 
attorney^ 
where  the 
ch'ent  is 
unacquainted 
with  the  Eng-  by  the  like  consent,  entering  into  a  rule  for  payment 

lish  language,  « to  Mr.  G.  JV.  R  Cook,  the  said  demandant's  present 

the  affidavits 

must  clearly 

shew  that  the  purport  and  object  of  the  motion  are  know&  to  and  sanctioned  bj 

the  client 

It  is  no  objection  to  such  an  application^  that  it  is  made  after  final  judlgoieDt. 
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Rtlorney  on  record/'  of  the  sum  of  5000L  within  a 
month. 

Mannings  Serjt.,  on  the  first  day  of  this  term,  ob- 
tained a  rule  calling  upon  Cook  to  shew  cause  why  one 
Mhi  Richards  should  not  be  substituted  for  Cook  as  the 
demandant's  attorney  in  this  cause.     The  affidavit  on 
which  the  motion  was  founded  —  that  of  one  Thomas 
MenduSf  of  Si.  DogmeWs,  in  the  county  of  Pembroke  — 
stated  that  ^'he  knows  Elizabeth  DaxneSj  the  demandant 
in  this  cause ;  that  she  is  a  native  of  the  principality  of 
WaleSf  and  speaks  the  Welch  language,  but  is  unable 
to  speak  or  understand  the  English  language,  and  is  an 
uneducated  person,  and  unable  to  write ;  that  he,  the 
deponent,  is  also  a  native  of  the  said  principality  of 
WaleSj  and   is   well   acquainted  with  the  Welch  and 
English  languages ;  that  he  hath  lately,  at  her  recjuest, 
accompanied   her   several   times  to  the  office  of  John 
Richards^  one  of  the  attorneys  of  this  court,  and  also  a 
native  of  the  said  principality  of  JVales,  and  acquainted 
with  the  Welch  language;  and  that  she  hath,  in  the 
deponent's  presence  and  hearing,  at  those  times,  in- 
structed the  said  John  Richards  to  act  as  her  attorney 
in  this  cause  instead  of  Cooky  who,  as  the  deponent  has. 
been  informed  and  believes,  hath  for  some  time  past 
been  acting  as  her  attorney  therein ;   that  the  paper- 
writing  now  shewn  to  the  deponent  at  the  time  of  de- 
posing  hereto,  and  marked  with  the  letter  M.,  a  true 
copy  whereof  is  hereunto  annexed,  was  signed  by  the 
said  Elizabelh  Davies  in  the  presence  of  the  deponent, 
by  her  making  a  cross  by  way  of  her  mark  thereon ; 
that,  previously  to  her  signing  the  said  paper-writing 
as  aforesaid,  the  said  John  Richards  did,  in  the  de- 
ponent's  presence  and   hearing,    explain   to  the  said 
Elizabeth  Davies^  in  the  Welch  language,  the  purport 
and  meaning  of  the  contents  of  the  said  paper  writing. 


1847. 

DXYIEfly 

Dem, 

LoWNDESy 

Ten. 
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1847*        find,  at  the  request  of  the  said  John  RieHardSf  be,  the 
— —        deponent,  immediately  afterwards,  and  before  she  so 
•n^""*       signed    as  aforesaid,  did   also  explain  to  her,  in  the 
jLowiTDBs,     Welch  language,  the  purport  and  meaning  of  the  con- 
Teiu         tents   of  the   said   paper  writing;    and   the  deponent 
verily  believes,  and  hath  no  doubt,  that  she  fully  under- 
stood the  purport  and  meaning  thereof;  and  that  the 
names  ^  Thomas  Mendus*  set  and  subscribed  to  the  said 
paper  writing  as  a  witness  thereto,  are  the  names  and 
of  the  proper  handwriting  of  the  deponent." 

The  paper  writing  annexed  to  the  aflSdavit  was  is 
follows :  — 

**  Mr,  Richards, 

**  Myself  against  Lowndes. 

^*  I  request  and  authorise  you  to  take  the  necessary 
proceedings  to  procure  yourself  to  be  attorney  in  this 
cause  on  behalf  of  me,  Elizabeth  Davies^  the  demandant: 
and,  for  so  doing,  this  shall  be  your  sufficient  authority. 
Dated,  &c. 

"  Witness,  "  The  x  mark  of 

"  Thomas  Mendusr  "  Elizabeth  Domes." 

Byles^  Serjt.,  and  Manisly,  now  shewed  cause,  upon 
two  affidavits  by  Cook,  and  one  by  William  Edwards^  his 
clerk.  Cook^  in  his  affidavit,  stated,  that  he  agreed  to 
the  compromise  above  mentioned  upon  the  recommend- 
ation of  the  demandant's  counsel,  who  advised  that  her 
claim  could  never  be  established ;  that,  since  the  day  of 
the  trial,  he  had  been  most  anxious  to  see  Mrs.  Davies^ 
and  had  used  his  utmost  endeavours  to  obtain  an  inter- 
view with  her,  but  without  success,  owing  to  the  inter- 
ference, as  the  deponent  believed,  of  Thomas  Mendm 
and  one  John  Bowen^  or  one  of  them  ;  that  the  deponent 
verily  believed  that  the  application  to  get  Richards  ap- 
pointed attorney  in  this  cause  in  the  stead  of  him  the 
deponent,  was  made  at  the   instance  of  Mendm  and 
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BcfweUf  or  one  of  them,  with  the  view  of  taking  some 
proceeding  to  get  rid  of  the  arrangement  so  as  aforesaid 
entered  into;  that  the  said  arrangement  was  entered 
into  bond  fide^  and  without  any  other  view  or  object}  so 
far  as  the  deponent  was  concerned,  than  to  do  the  best 
he  could  for  his  client,  the  said  Elizabeth  Davies ;  that, 
since  the  trial,  the  said  Elizabeth  Davies  had  beeii  very 
much  in  the  company  of  Mendus  and  Bawenj  and  he 
verily  believed  that  she  was  entirely  under  their  in- 
fluence and  control;  that  he,  on  the  14th  instant,  called 
at  the  office  of  the  commissioners  for  stamps  and  taxes, 
in  Somerset  House^  and  there  inquired  of  the  officer  by 
whom  attorneys'  certificates  are  issued,  whether  one 
John  Richards,  of  &c.,  had  taken  out  his  certificate  as 
an  attorney  or  solicitor  for  the  current  year,  whereupon 
the  said  officer  made  a  search,  and  informed  the  depo^ 
nent  that  the  said  John  Richards  had  not  taken  out, 
neither  had  any  person  of  the  name  of  John  Richards, 
an  attorney  or  solicitor's  certificate  for  this  year ;  and 
that  the  deponent  verily  believed  that  the  said  John 
Richards  mentioned  in  the  affidavit  of  Mendus  (on  which 
this  rule  was  obtained),  was  not,  when  the  rule  was 
granted,  and  is  not  now,  a  certificated  attorney. 

Edwards,  in  his  affidavit,  stated,  that  he  did,  on  or 
about  the  17th  of  December  last,  at  the  request  of  Cook, 
the  attorney  for  the  demandant,  go  to  Carmarthen,  in 
South  Wales,  for  the  purpose  of  seeing  Mrs.  Davies,  and 
one  John  Bowen,  who  professed  to  act  as  agent  for  her ; 
that  he  saw  Bowen  at  Carmarthen  on  the  18th,  and  then 
requested  him  to  go  to  the  demandant's  residence,  and 
tell  her  that  the  deponent  required  to  see  her,  but  that 
Bowen  refused  to  comply  with  such  request  until  after 
several  days'  delay  and  intreaty,  when  he  proceeded,  as 
the  deponent  was  informed  and  believed,  to  Abei'porth, 
in  the  county  of  Cardigan,  where  the  demandant  resided^ 
apd  returned  with  her  to  Carmarthen  ;  that  Mrs.  Dames 
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(who   appeared    to  be  wholly  unacquainted  with  the 
English  language)  was  informed  by  Baaoeny  at  Carmat^ 
then  aforesaid,  in  the  presence  of  the  deponent  (who  has 
a  knowledge  of  the  Welch  language)  in   the  Weldi 
language,  that  the  above  action  was  at  an  end,  where- 
upon she,  in  the  Welch  language,  said  she  was  happy 
to  hear   that   the   matter   was   settled ;  that,   prior  to 
Bcyxen,  Mrs.  DavieSj  and  the  deponent  leaving  Carmar- 
then for  London^  Bowen  proposed  to  the  deponent,  that, 
when  they  arrived  in  Gloucester,  the  deponent  should 
prepare  some  document  in  writing,  which  Mrs.  Davies 
might   execute,  and  thereby  assign  the  whole  of  her 
interest  in  the  cause  to  him,  Bowen  ;  that  Bowen  told 
the  deponent  that  Mrs.  Davies  would  sign  any  instm- 
ment  he  thought  proper,  and  that  it  was  his  intentioD 
to  keep  her  out  of  the  way,  in  order  that  he  might  get 
the  money  agreed  to  be  accepted  by  way  of  compromise 
of  the  above-named  cause  into  his   own  hands;  that 
the  deponent  came  from  Carmarthen  to  London  in  com- 
pany with  Bowen  and  Mrs.  Davies,  and  arrived  in  London 
on  or  about  the  2drd  of  December,  since  which  time  he 
had  never  seen  Mrs.  Davies^  but  that  Batven  had,  within 
the  last  three  weeks,  stated  to  the  deponent  that  Mrs. 
Davies  was  living  in  his  house.  No.  3.  Nrw  Inn  Yard, 
Sfioreditch,  and  that  subsequently  Bowefi  informed  tlie 
deponent  that  he  had  caused  her  to  be  removed  from 
New  Inn   Yard  aforesaid;    that  Bowen^  although  re- 
peatedly requested,  in  the  deponent's  presence,  by  Coot, 
to  produce  Mrs.  Davies,  to  enable  him,  through  the 
medium  of  an  interpreter,  to  explain  to  her  her  rights, 
refused  to  do  so ;  that  Bowen  told  the  deponent,  before 
leaving  Catmarthen,  that  he,  upon  the  faith  that  the 
cause  had  been  compromised  for  a  large  sum  of  money, 
either  had  given,  or  would  give,  instructions  to  some 
agent  at  or  near  Aberpotih,  to  purchase  or  bid  for  an 
estate  in  that  neighbourhood,  which  was  then  shortly 
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to  be  sold  by  public  auction;  and  that  the  deponent^         1847. 
for  the  reasons  aforesaid,  verily  believed  that  the  object        — — 
of  Bawenj  in  keeping  Mrs.  Davies  out  of  the  way  as         ^^J^  ' 
aforesaid,  was,  to  possess  himself  of  all  moneys  to  which      Lowndes^ 
she  was  or  might  become  entitled,  in  any  way  arising 
out  of  the  cause. 

This  application  is  founded  upon  the  single  affidavit 
of  Thomas  Mendus:  neither  the  demandant  herself,  nor 
BafDetii  her  accredited  agent,  nor  Richards^  the  pro- 
posed new  attorney,  makes  any  affidavit.  This  rule  is 
open  to  three  objections — first,  that  there  is  much  reason 
to  believe  that  this  is  not  the  bondjide  application  of  the 
demandant  herself,  but  of  Bowen  —  secondly,  that,  this 
being  a  real  action,  not  within  the  statute  of  Gloucester  (a)  j 
the  suit  was  finally  determined  by  the  compromise,  and 
therefore  the  motion,  to  change  the  attorney,  is  irregular 
aod  superfluous  —  thirdly,  that  the  attorney  sought  to 
be  substituted  is  not  certificated. 

1.  The  affidavit   of  Mendus  is  by  no   means  satis- 
factory.    It  does  not  shew  with  sufficient  certainty  that 
Uts.  Davies  understood  the   purport  of  the  authority 
addressed  to  iZfc^ar(/5 ;  it  merely  states  the  conclusion 
of  the  deponent :  and  the  paper  itself  does  not  even 
purport   to   express   her   desire  to  dispense  with   the 
services  of  her  present  attorney.     iMaule^  J.  The  affi- 
davit certainly  does  not  very  distinctly  bring  home  to 
the  demandant  the  nature  and  object  of  the  application.] 
S.  The  application  is  unnecessary.     Generally  speak- 
ing, the  authority  of  the  attorney  on  the  record  deter- 
n^ines  with  the  judgment;  and  it  is  competent  to  the 
pitintiff  to  sue  out  execution  by  another  attorney,  with- 
out any  order  to  change :   Tipping  v.  Johnson,  (b)     And 
^  the  dem.  Bloomer  v.  Bransom  (c),  it  was  held  that  a 
I'uie  nis^  for  a  new  trial  obtained  and  served  by  an  at- 

» 

(a)  6  Ed.  1.  c.  1.  (c)  6  Ihwi.  P.  C.  490. 

iP)  ZB.SfP.  357. 
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torney  different  from  the  attorney  on  record,  without  an 
order  to  change,  cannot  be  treated  as  a  nullity.  So, 
the  demandant  might,  without  an  order  to  change,  pro- 
ceed upon  the  rule  for  payment  of  the  SOOOL  by  a  new 
attorney,  under  the  stat.  1  &  2  Vict.  r.  110.  5. 18.  In 
short,  there  is  no  application  that  could  be  made  in  the 
present  state  of  the  cause,  to  which  it  could  be  objected 
that  there  had  been  no  rule  to  change  the  attorney. 
iMauUj  J.  Could  a  motion  to  set  aside  a  judgment  for 
irregularity  be  made  without  changing  the  attorney? 
Wilde^  C.  J.  Assuming  all  you  urge  to  be  correct,  how 
does  that  shew  that  the  attorney  may  not  be  changed?] 
It  shews  that  a  rule  or  order  for  that  purpose  would  at 
least  be  superfluous.  [  Wilde,  C.  J.  If  the  demandant 
chooses  to  object  that  the  compromise  was  made  without 
authority,  could  she  not  appoint  another  attorney  for 
the  purpose  of  making  an  application  to  the  court  to 
set  it  aside?  Maulcj  J.  The  judgment  is  for  the  tenant. 
But  there  is  a  rule  still  pending  in  the  cause,  for  pay- 
ment of  the  5000/.  to  the  demandant.]  The  rule  di- 
rects the  money  to  be  paid  to  the  attorney  eo  nomine, 
[  Wilde,  C.  J.  The  payment  of  the  money  to  Cook  is  in- 
tercepted by  a  rule  granted  yesterday  at  the  instance 
of  Clarke,  one  of  the  former  attorneys  in  the  cause.] 

3.  The  attorney  sought  by  this  rule  to  be  substituted 
for  Cook  is  uncertificated.  He,  therefore,  can  have  no 
right  to  come  and  ask  the  court  to  enable  him  to  do 
that  which  would  be  illegal,  and  would  subject  him 
to  penalties.  IMaule^  J.  Would  not  his  acts  he 
valid,  though  he  might  subject  himself  to  penalties? 
Manning,  Serjt.,  produced  Mr.  Richard fs  certificate. 
Wilde,  C.  J.  The  only  point  to  be  considered,  is, 
whether  it  is  sufSciently  shewn  that  this  is  really  and 
bond  fide  the  application  of  Mrs.  Davies  herself.] 


Manning,  Serjt.,  in  support  of  the  rule.     Assoming 
that  the  cause  had   reached   its  termination,  which  it 
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clearly  had  not,  there  could  be  no  valid  objection  to 
this  motion;  for  anything  anterior  to  the  judgment,  it 
wcNild  still  be  necessary  that  the  application  should  be 
nade  by  the  attorney  on  the  record,  or  by  an  attorney 
properly  substituted  for  him.  The  very  object  of  the 
party  may  be  to  control  the  rule  of  the  1 7th  of  De* 
eember.  IfVilde,  C.J.  The  court  wishes  you  to  confine 
yourself  to  the  point  already  intimated.  We  felt  a 
diflSculty  as  to  the  sufficiency  of  the  affidavit,  when  the 
role  was  granted.  It  does  not  seem  to  us  to  shew  that 
the  demandant  properly  understood  the  nature  of  the 
application.]  The  affidavit  states  that  it  was  properly 
explained  to  her  by  the  deponent  in  her  own  language, 
and  that  she  appeared  fully  to  understand  the  nature 
and  effect  of  it.  If  there  be  any  doubt  about  the  fact, 
it  might  be  referred  to  the  master. 
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Wilde,  C.  J.     If  the  court  could  satisfactorily  see 
its  way  to  the  conclusion  that  this  is  really  the  appli- 
cation of  the  demandant  herself,  but  little  difficulty  would 
lie  felt  as  to  the  other  parts  of  the  case.     Whether  or 
not  she  could  take  any  new  step  by  another  attorney 
without  an  order  to  change,  it  is  unnecessary  to  con- 
aider*     It  appears  that  she  is  a  native  of  Wales^  a  very 
illiterate   person,   and   wholly   unacquainted   with    the 
JEoglish  language.     When    this  rule  was  moved  for, 
doubts  were  entertained  by  the  court  as  to  the  suffi- 
ciency of  the  affidavit  upon  which  it  was  founded :  and 
the  observations  then  made  are  confirmed  by  the  cause 
ibewn  to-day,  which  materially  tends  to  increase  those 
doubts.     Mendus  might  believe  that  Mrs.  Davies  un- 
derstood the  purport  and  meaning  of  the  document  she 
..aigned:  nevertheless,  he  might  be  mistaken;  and  he 
does  not  give  the  court  the  means  of  ascertaining  satis- 
lictorily   that  she   did   understand   it.      The   affidavit 
■uMatca  that  Mrs*  Davies  instructed  Richards  to  act  as 
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her  attorney  in  this  cause  instead  of  Cook.  But  the 
written  authority  annexed  to  the  affidavit  does  not  sup- 
port that  statement.  Possibly  she  might  have  intended 
that  Richards  should  be  retained  to  take  any  futttre 
steps  in  the  cause  that  might  be  requisite,  but  not  tint 
Cook  should  be  interfered  with,  or  displaced,  as  to  any 
thing  that  had  already  been  donip.  It  is  not  suggested 
that  Cook  has  in  any  way  abused  the  confidence  of  his 
client.  He  opposes  this  motion  on  the  ground  that  it 
is  his  duty,  before  he  relinquishes  his  trust,  to  see  ihet 
the  application  is  made  with  her  knowledge  And  appro* 
bation.  He  swears  that  he  believes  Bowen  to  be  the 
moving  party;  and  that  application  has  been  iBadelo 
Bawen  to  permit  him  to  communicate  with  Mrs.  Dmia; 
but  that  she  is  concealed  by  Bawen.  The  appdotnent 
of  Richards^  therefore,  being  in  a  language  unknown  lo 
the  client,  there  being  no  affidavit  by  her,  no  affidavit 
by  any  one  shewing  that  this  application  is  madewidi 
her  knowledge  and  sanction,  and  it  being  sworn  thit 
she  is  concealed  from  her  former  attorney, — looking  to 
her  interest  alone,  I  think  we  cannot  say  that  it  appeffi 
with  such  certainty  that  this  is  her  application  as  to 
warrant  us  in  removing  Cook^  and  substituting  for  him 
another  attorney,  who  may  exercise  the  power  he  woaid 
thus  acquire,  to  Cook's  prejudice. 

This  decision,  however,  must  be  without  prejudketo 
another  application  founded  upon  affidavits  distinctly 
shewing  that  the  demandant  really  does  know  and  ap- 
prove of  it. 

Maule,  J.  I  also  think  that  this  rule  most  be 
discharged.  One  ground  of  opposition  to  themlei^ 
that  there  cannot  be  a  change  of  attorneys  in  thb  tUf^ 
of  the  cause  —  after  final  judgment.  It  is  cootendd 
that  such  a  change  is  unnecessary,  seeing  that  any  toh* 
sequent  step  may  be  taken  by  another  attomeyi  wickov^ 
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any  such  rule.  It  does  not,  however,  necessarily  follow, 
that,  because  a  rule  is  unnecessary,  it  must  be  refused. 
I  am  inclined  to  think  that  an  application  of  this  kind 
may,  under  ordinary  circumstances,  be  made  notwith- 
standing the  present  position  of  the  cause.  It  is  un- 
necessary to  determine  that  point :  and,  as  no  decision 
in  point  has  been  found,  it  will  be  more  convenient 
not  to  determine  it  on  this  occasion.  The  ground 
stated  by  the  lord  chief  justice  is  quite  sufficient  to  dis- 
pose of  this  rule,  viz.,  that  it  is  not  shewn  with  an 
adequate  degree  of  precision  that  this  is  in  reality  the 
application  of  the  demandant  herself.  No  affidavit  is 
made  by  her;  nor  is  there  any  affidavit  presenting  to 
the  court  any  expressions  used  by  her  on  nny  occasion. 
AH  that  is  brought  before  us  is  a  representation  by 
Mendus  of  the  sense  in  which  he  understood  the  con- 
versation that  passed  between  Mrs.  Davies  and  Richards^ 
and  of  his  belief  of  the  sense  in  which  she  understood 
the  document  to  which  she  has  affixed  her  mark.  There 
oould  be  no  good  reason  for  not  procuring  the  affidavit 
of  the  demandant  herself:  and,  if  she  had  made  an  affi- 
davit, the  commissioner,  or  other  person  before  whom 
it  was  sworn,  must  have  certified  that  the  contents  of 
the  affidavit  had  been  first  read  and  explained  to  her  in 
ber  own  language,  and  that  she  appeared  to  understand 
if.  Here,  the  application  is  of  a  nature  that  must  neces- 
sarily be  quite  foreign  to  her  understanding;  and  there 
ii  no  affidavit  or  certificate  that  she  did  understand  the 
nature  and  object  of  it.  There  may  have  been  a  reason 
fer  not  taking  her  before  a  commissioner.  It  may  very 
veil  be  that  the. deponent  might  believe  what  he  has 
sworn  to,  and  yet  the  demandant  might  have  had  no 
intention  to  deprive  Cook  of  the  authority  given  to  him 
Jofj  his  position  of  attorney  on  the  record.  The  written 
mthority,  which  is  deliberately  written  by  a  member  of 
tke  profession,  who  wishes  to  be  appointed  attorney  For 
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the  demandant  in  lieu  of  Cook^  makes  no  mention  what* 
ever  of  Cook :  it  is  a  mere  expression  of  a  wish  on  her 
part  that  Richards  shall  be  her  attorney  in  the  cause; 
and  the  affidavit  of  Mendus  states  that  he  explained  to 
her,  in  the  Welch  language,  the  purport  and  meaning  of 
the  contents  of  the  paper,  and  that  he  believes  that  she 
fully  understood  the  same.     All  this  may  be  perfectly 
false,  and  yet  it  might  not  be  not  be  practicable  to  assign 
perjury  on  it.     It  may  also  be  that  Mendus  is  mistaken: 
his  wishes  may  be  the  parent  of  his  belief*    The  applies- 
tion  is  thus  made  under  circumstances  of  great  suspicion. 
When   the   rule   was   moved   for,  I   intimated  to  my 
brother  Manning  a  strong  opinion  that  the  materials 
were  insufficient;  and  his  attention  was  pointedly  called 
to  the  propriety  of  having  an  affidavit  from  the  demand- 
ant herself.     He  has  not,  however,  thought  it  necessary 
to  adopt  the  suggestion.     Upon  further  consideration  of 
the  matter,  I  am  clearly  of  opinion  that  there  was  do 
foundation  for  the  rule  upon  the  original  affidavit  Bat, 
when  we  have  in  answer  the  affidavit  of  Cookf  that  Mrs. 
Davies  is  under  the  influence  of  Mendus  and  Bawen,  or 
one  of  them,  and  that  he  is  refused  access  to  her  for  the 
purpose  of  ascertaining  her  wishes  upon  the  subject,  the 
suspicion  created  by  the  defective  materials  presented  in 
support  of  the  motion,  is  most  materially  strengthened. 


Ckesswell,  J.  I  am  of  the  same  opinion*  The  afi* 
davit  upon  which  this  rule  was  obtained,  is,  I  think, 
open  to  all  the  observations  that  have  been  made  upon 
it.  In  the  first  place,  the  written  authority  is  given  in 
a  language  unknown  to  the  demandant;  and  the  affi'' 
davit  merely  states  that  the  deponent  explained  to  her 
its  purport  and  meaning,  and  that  he  believes  she  fully 
imderstood  it.  In  the  case  of  an  affidavit  made  by  t 
marksman,  the  person  who  administers  the  oath  cer- 
tifies in  the  jurat  that  the  affidavit  was  read  over  to  the 
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deponent,  and  that  he  appeared  fully  to  understand 
it  (a) :  the  affidavit  of  a  by-stander  that  he  appeared  to 
understand  it,  would  not  be  received.  There  is  here 
also  this  additional  difficulty,  that  the  precise  words  of 
the  conversation  between  the  deponent  and  Mrs.  Davies 
and  Richards  are  not  given.  Standing  upon  the  affi- 
davit of  Mendus  alone,  therefore,  I  should  hesitate  to 
come  to  the  conclusion  that  this  is  really  the  application 
of  Mrs.  Davies  herself.  The  affidavits  filed  in  answer 
put  the  matter  beyond  all  doubt. 

V.  Williams,  J.,  having  been  counsel  in  the  cause  in 
all  its  stages,  declined  to  give  any  opinion. 

Rule  discharged. 


Mannings  Serjt.,  on  the  19th  instant,  again  obtained 
a  similar  rule,  upon  the  affidavit  of  the  demandant  her- 
self)  and  that  of  one  William  Jones,  an  attorney  of  this 
court* 

The  demandant  in  her  affidavit  stated  *'  that  she  did, 
on  the  18th  of  January  instant,  affix  her  mark  by  way 
of  signature  to  an  authority  and  request  in  writing,  in 
tbe  Welch  language,  and  to  a  translation  thereof  in  the 
English  language,  addressed  to  Mr.  John  Richards,  one 
of  the  attorneys  of  this  court,  authorising  and  requesting 
him  to  take  the  necessary  proceedings,  on  the  behalf 
and  in  the  name  of  the  demandant,  for  the  removal  of 
Mr.  G.  W.  F.  Cook  from  being  her  attorney  in  this  ac- 
tion, and  for  procuring  himself,  the  said  John  Richards, 
to  be  substituted  as  the  attorney  of  the  demandant  in 
this  action,  instead  of  the  said  G.  IV.  F.  CookJ'  The 
jurat  was  as  follows :  —  "  Sworn  in  court  at  Westminster 


(«)  Seefl.JF.  SI  G.S,  Q,B. 
4  T.  E.  284. ;  U.  T.  1  G,  4. 
Exeh.  And  see  1  CAi/M?.  660., 
Haynei   v.   Powell,    3    Dovol. 


P.  C.  599.  See  also  Rex  ▼. 
The  Sheriff  qf  Middlesex,  in 
Disney  v.  Anthony^  4  DowL 
P.  C.  765. 


1847. 

Davies. 

Dem.. 

L0WNDB8, 

Ten. 


Jan.  19- 
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1847. 

DaVIESj 

Dem.^ 

Lowndes, 

Ten. 


Hcdlj  in  the  county  of  Middlesex^  this  18tli  day  of 
January^  1847,  by  the  deponent,  the  contents  of  the 
affidavit  having  been  first  read  and  explained  to  ber  in 
the  Welch  language,  (a)  by  William  Jones^  of  &c,,  who 
was  first  sworn  duly  to  interpret  the  same."  {b) 

The  authority  referred  to  in  the  above  affidavit  (of 
which  there  were  two  copies,  the  one  in  the  English, 
the  other  in  the  Welch  language,  to  both  of  which  ibe 
demandant's  mark  was  affixed,)  was  as  follows,  and  was 
witnessed  by  Jones :  — 

**  Mr.  John  Richards. 

"  Myself  against  Lowndes. 

"  Sir,  —  I  authorise  and  request  you  to  take  the 
necessary  proceedings,  on  my  behalf,  and  in  my  name, 
for  the  removal  of  Mr.  G.  W.  F.  Cook  from  being  my 
attorney  in  this  action,  and  for  procuring  yourself  to  be 
substituted  as  my  attorney  in  this  action  instead  of  the 
said  G.  W.  F.  Cook.     Dated,"  &c. 

Jones's  affidavit  stated,  that  he  was  well  acquainted 
with  the  Welch  and  English  languages,  and  that  the 
paper-writing  marked  A.  was  a  correct  translation  of 
the  paper- writing  marked  £.,  and  that  he  distinctly  ex- 
plained to  the  demandant  in  the  Welch  language  the 
contents  of  the  affidavit  marked  C,  before  the  swearing 
thereof  by  her,  when  she  said  to  the  deponent  that  she 
understood  the  purport  and  contents,  and  fully  approved 
thereof;  and  that  he,  at  the  same  time,  distinctly  ex- 
plained to  her  the  contents  of  the  said  paper-wrili»ig 
marked  A.y  and  read  and  explained  to  her  the  contents 
of  the  said  paper-writing  marked  B.,  when  she  said  that 
she  understood  the  purport  and  contents  of  the  said 
several  paper-writings,  and  fully  approved  thereof;  tkil 
the  demandant  thereupon  signed  the  said  twofjaper- 

(a)  See   Archb.  Pract.   7tb  (6)  rtdepa8t,p.Si3,,n.(t') 

edit.  1214. 
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writings  marked  respectively  A.  and  -B.,  by  affixing  her 
mark  thereto  respectively,  in  the  presence  of  the  de- 
ponent; that  the  name  *'  William  Jones'^  respectively 
subscribed  to  the  said  paper-writings  respective!]* 
marked  A.  and  B,,  as  the  witness  attesting  the  sig- 
nature thereof  respectively  by  the  demandant^  were  the 
names,  and  of  the  proper  handwriting,  of  the  deponent; 
and  that  the  demandant  did,  on  the  said  18th  of 
January  instant,  state  to  the  deponent  that  it  was  her 
wish  and  intention  that  Cook  in  the  said  paper-writings 
named,  should  be  removed  from  being  her  attorney  in 
this  action,  and  that  Richards  should  be  substituted  as 
her  attorney  in  this  action  instead  of  Cook,  and  that  it 
was  with  the  view  of  having  Cook  removed  from  being 
her  said  attorney,  and  having  Richards  substituted  as 
her  attorney  in  his  stead,  that  she  had  so  signed  the 
said  paper-writings  respectively  marked  A.  and  B.  as 
aforesaid. 


1847. 

Davies^ 

Dem.^ 

Lowndes^ 

Ten. 


C  JoiieSj  Serjt,  now  shewed  cause.  The  demandant 
is  not  described  in  her  affidavit,  in  conformity  with  the 
rule  oi  H.  T.  2  W.  4.  (a)  In  Lawson  v.  Case  {b)  it  was 
held  that  an  affidavit  made  by  a  defendant  in  a  cause 
could  not  be  read,  unless  his  addition  was  inserted 
therein.  And,  although,  in  the  subsequent  case  of  Jack- 
son  V.  Chard  (c),  it  was  held,  that,  where  the  defendant 
makes  the  affidavit,  his  addition  need  not  be  given,  the 
propriety  of  that  decision  was  much  doubted  in  Brooks 
V.  Farlar.  {d)  iMaule,  J.  In  Archbold{e),  Lawson  v.  Case 
is  said  to  be  a  solitary  case,  and  evidently  wrong.] 


(a)  Which  requires  that 
**  the  addition  of  every  person 
making  an  affidavit  shall  be 
inaerted  therein."  See  8  Bingh, 
289.,  \  M.6i  Scott,  4I().,  3  B. 
d(  Ad.  375.,  2  C.  cV  J.  I69., 
2  Tyrwh.  341.,  4  Bligh,  N.  S. 
69s.,  1  DowL  P.  a  1 84. 


(b)  I  a  Si  M.  481.,  3 
Tyrwh.  489.,  2  DowL  P.  C. 
40. 

(c)  2  Dowi  P.  C.  469. 

(d)  3  Scott,  654. 

\e)  Archb.  Pr.  7th  edit. 
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1847. 

Davies, 

Dem., 

Lowndes, 
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The  affidavit  of  the  demandant  being  that  of  a  person 
unacquainted  with  the  English  language,  and  a  mark$' 
woman,  the  jurat  ought  to  shew  that  it  was  explained  to 
her  at  the  time  of  swearing,  and  that  she  understood  it. 
[^MatdCf  J.    Would  that  which  you  suggest  be  neces- 
sary in  the  case  of  an  affidavit  made  by  a  Frenchman  i 
It  does  not  seem  to  supply  the  defect  of  literature.]    B 
rule  of  court,  of  31  G.  3.  (a),  it  is  provided,  that,  "  whe 
any  affidavit  is  taken  by  any  commissioner  of  the  King^^ 
Bench,  made  by  any  person  who,  from  his  signature^ 
appears  to  be  illiterate,  the  commissioner  shall  certJ/f 
or  state  in  the  jurat  that  the  affidavit  was  read  in  hii 
presence  to  the  party  making  the  same,  and  that  sucb 
party  seemed  perfectly  to  understand  it;  and  also  that 
the  said  party  wrote  his  signature  in  the  presence  of  the 
commissioner."     So,  by  rule  of  the  court  of  Exchequer, 
Hilary  term,  40  G.  3.  (i),  '*it  must  be  certified 'in  the 
jurat  of  affidavits  made  in  the  Exchequer  by  illiterate 
persons,  that  the  deponents  understood  the  affidavits, 
and  made  them  in  the  presence  of  the  commissioner 
taking  the  same."     \Matde,  J.    These  rules  apply  to 
affidavits  taken  by  commissioners,  not  to  those  made  in 
court  (c).]     It  would  seem  to  be  otherwise,  from  the 
rule  of  Trinity  term,  1  G.  4.  Exch.  ((/),  which  requires 
the  jurat  to  state  that  the  affidavit  was  read  to,  and  un« 
derstood  by,  the  deponent,  in  the  presence  of  the  officer 
of  the  court  {e\  or  person  administering  the  oath.    And 
in  Haynes  v.  PotweU  [g)  it  was  held,  that,  if  an  illiterate 
person  is  sworn  in  court,  or  before  a  commissioner,  the 


(a)  7  T.  R,  82. 
(6)  8  Price,  504. 
>)  Archh.  Pr.  1214. 

[d)  8  Price,  501. 

(e)  An  affidavit  of  a  marks- 
roan,  which  expresses  in  the 
jurat  that  A.  B»  had  been  first 
sworn  to  the  fact  that  be  bad 


i; 


read  over  and  explained  the 
affidavit  to  the  markimao,  and 
that  be  understood  it^  is  iotaf' 
ficient ;  the  officer  hiwdf 
ought  to  explain  it  ito  ▼• 
Anthony,  4  Dowl  P.  C.  7^* 
(p)  3  Dowl.  P.  C.  $99' 
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bet  of  the  aflSdavit  being  read  over  to  him,  and  his  un- 
derstanding it,  must  be  stated  in  the  jurat  The  court 
must  be  satisfied  that  the  party  is  duly  sworn.  iMaule,  J. 
The  court  is  satisfied  (a).] 

The  affidavits  do  not  by  any  means  shew  that  this  is 
really  the  application  of  the  demandant  herself. 

Mannings  Serjt.,  in  support  of  the  rule,  was  not  called 
upon. 


1847- 

Davibs, 
Deau 

JLtOWNDBS, 

Tea. 


Per  curiam*  We  think  it  now  sufficiently  appears 
Ihat  the  application  to  substitute  Richards  as  the  at- 
torney in  this  cause  in  lieu  of  Cook^  is  made  with  the 
knowledge  and  under  the  sanction  of  the  demandant, 
and  therefore  that  this  rule  should  be  made  absolute, 
■aving  any  lien  that  Cook  may  justly  have  for  costs  due 
to  him. 

Rule  absolute  accordingly. 

Jan,  15. 
Scoii^  on  behalf  of  Henry  Clarke^  one  of  the  former  The  lien  of 
attorneys  for  the  demandant  in  this  cause,  on  the  15th  ***  •ttomey 
instant,  obtained  a  rule  calling  upon  the  demandant  and  money  re- 
lenant  respectively,  upon  notice  of  that  rule  to  be  given  ceived  by  way 
lo  their  respective  attorneys  (A),  to  shew  cause  why  it  ^  ,^^^^^' 
ibould  not  be  referred  to  one  of  the  masters  to  ascer-  the  verdict 
lain  the  amount  of  the  lien,  if  any,  of  Clarke^  upon  the  ^^^  j^^g- 

mcnt  be 
nun  of  5000/.  agreed  by  the  rule  of  court  of  the  17th  of  against  his 

client. 

■    Upon  an 
Ipplication  to  give  effect  to  such  lien^  the  affidavit  should  shew  the  amount 
slaimed  by  the  attorney. 


(d)  The  jurat  was  signed  by 
^.  WiUiamSn  J.,  who  personally 
latisfied  himself  that  the  affi. 
Isvit  waa  properly  explained 
Ki,  and  the  nature  of  the  appli- 
!adon  understood  and  approved 
ij  the  demandant. 

3  G 


(a)  The  service  of  the  rule 
upon  Cook,  who  did  not  appear 
in  opposition  thereto^  was  held 
sufficient  to  call  upon  him  for 
an  aniiwcr. 
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1847. 

Davjbs^ 
Dem.y* 

LOWKDET^ 

Ten. 


December f  1846,  to  be  paid  by  the  tenant  to  Cook^ikt 
demandant's  then  attorney,  as  and  for  a  compromise  of 
this  action,  as  against  the  said  demandant ;  and  why  the 
tenant,  or  his  attorneys,  should  not  pay  to  Clarke  the 
amount  of  such  ]ien  when  so  ascei^ined  as  aforesaid; 
and  why,  in  the  mean  time,  the  tenant  and  his  attomejs 
should  not  be  restrained  from  paying,  and  the  demand- 
ant and  her  said  attorney,  Cook^  from  receiving,  the  said 
sum  of  5000/.,  or  any  part  thereof,  without  first  paying 
to  Clarke  the  amount  of  such  lien ;  or  why  tbe  teoaitt, 
or  hb  attorneys,  should  not  pay  the  5000/.  Jnto  the 
hands  of  the  masters  of  this  court,  to  abide  the  farther 
order  of  the  court. 

The  affidavit  upon  which  the  motion  was  (bunded, 
stated  that  Clarke^  was  on  the  22nd  of  October^  1844^ 
duly  retained  as  the  attorney  for  the  demandant  in  this 
cause,  in  the  place  of  Messrs.  Davits  &  Son,  who  bad 
for  some  time  had  the  conduct  of  the  suit ;  that  Clarke 
continued  to  act  as  the  attorney  for  the  demandant 
down  to  the  18th  of  March^  1846,  when  the  followiog 
order  was  made  by  Cresswellj  i.i—-^^ Davies  r.Lawndn, 
By  consent  of  Mr.  Henry  Clarke^  I  do  order  that  Mr. 
Gustard  be  appointed  attorney  for  the  demandant  here* 
in,  instead  of  the  said  Mr.  Clarke,  without  prejudice  lo 
the  said  Mr.  darkens  lien  for  costs,  &c.;''  that,  after 
the  cause  had  been  compromised,  Clarke  applied  to 
Cook  for  an  undertaking  to  pay  his  costs  out  of  the 
5000/.,  which  Cook  declined  to  give;  and  that  Clarke 
had  made  out  and  duly  delivered  his  bill  of  costs, 
charges,  and  disbursements,  to  the  demandant. 


Jan,  29.  Against  this  rule  cause  was  now  shewn  by  Martin^ 

and  Ckannelly  Serjt.,  on  behalf  of  the  tenant,  and  by 
Manning,  Serjt,  on  behalf  of  the  demandant.  The  op- 
position of  the  latter  was  founded  upon  the  affidavits  of 
Jo/in  Bowen  and  of  Cook. 
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Bamen^  in  his  affidavit,  stated,  that,  upon  the  order 
>eing  made  for  substituting  Gustard  as  the  demandant's 
ittornej  in  lieu  of  Clarke  {i\ie  ISlh  o(  March^  1846),  the 
alter  applied  to  Bawen^  as  agent  of  the  demandant, 
o  -accept  in  his  favour,  in  the  demandant's  name,  two 
>ill8,  dated  that  day,  one  for  1000/.,  the  other  for  1778/. 
Ii^  4d.,  payable  two  months  after  date ;  that  Bawen  ac* 
:epted  the  bills  under  the  power  of  attorney  held  by  him 
[dated  the  7th  oi  March^  1846)«  and  delivered  them  to 
Oiarke ;  that  it  was  agreed  between  Bowen^  as  such 
igent,  and  Clarke^  that  they  (the  bills)  should  be  taken 
md  accepted  by  Clarke  in  satisfaction  of  all  claims  of 
[Clarke  upon  the  demandant  for  or  in  respect  of  his  costs, 
charges,  expenses,  and  disbursements  as  attorney  in  this 
rouse ;  and  that  the  two  bills  so  taken  and  accepted  by 
Clttrke,  were  still  retained  by  him. 

Cook,  in  his  affidavit,  stated,  that  he  was  appointed 
ittorney  for  the  demandant  by  a  judge's  order,  dated  the 
28tfa  oi  October,  1846;  that  he  afterwards  received  the 
)ulk  of  the  papers  in  the  cause  from  Messrs.  Davies  & 
Son;  that  he  received  other  papers  from  Gustard;  that 
le  never  received  any  papers  from  Clarke,  nor  had  he  any 
lotice  of  Clarke's  lien  when  he  received  the  papers  from 
Davies  &  Son  and  Gustard ;  that  he  had  no  notice  of 
darkens  lien  until  the  17th  of  December,  1846,  after  the 
ranse  had  been  compromised  ;  that  one  Scott,  a  client  of 
Clarke's,  informed  him  (Cook)  that  he  (Scott)  had  paid 
Clarke  all  his  actual  expenses  in  the  cause,  receiving 
jilU  from  Bowen  at  the  rate  of  500/.  for  every  100/. 
idvanced  :  that  Clarke  Imd  informed  the  deponent  to  the 
lame  effect ;  and  that  it  was  his  intention  to  obtain  his 
*ull  costs,  in  order  to  repay  Scott;  that  the  payment  of 
the  5000/.  into  court  would  be  injurious  to  the  demand- 
mt,  by  reason  of  the  delay,  and  the  possibility  of  other 
liens  being  sought  to  be  attached  to  it ;  that  the  deponent 
had  laid  out   large  sums  in  conducting  the  cause;  that 


1847. 
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Dtm., 

Lowndes, 
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he  hnci  not  yet  made  out  his  bill,  and  was  therefore  un^ 
able  to  state  the  amount,  but  believed  it  would  consider* 
ably  exceed  1000/.  (a). 

Martin^  and  Channell^  Serjt.     By  the  rule  of  the  17th 
of  December^  1 846,  the  tenant,  for  whora  a  verdict  was 
found  by  the  grand  assize,  is  ordered  to  pay  5000/.,  to 
Cook^  the  demandant's  attorney,  within  a  month.    Since 
that  rule  was  made,  claims  have  been  made  on  behalf  of 
five   different   parties,   viz.   Gtisiard^   Davies  and  jbo, 
Clarke^  and  Cook^  who  had,  at  various  times,  acted  as  at- 
torneys for  the  demandant  in  the  cause,  and  Richards, 
her  present  attorney.     The  tenant  is  ready  to  pay  the 
money  into  court,  or  to  dispose  of  it  in  any  way  the  coart 
may  direct.   \^Wilde^  C.  J.    The  order  to  pay  the  money 
to  the  attorney  is,  prtmd  faciei  an  order  to  pay  it  to  the 
demandant.    At  the  present  moment,  all  we  have  to  deal 
with  is  the  application  of  Mr.  Clarke  that  his  lien  may 
have  effect.] 


Mannings  Serjt.,  for  the  demandant,  darkens  lien 
never  attached  to  the  fund  in  question  ;  and,  if  he  erer 
had  a  lien,  he  has  lost  it  by  receiving  negotiable  securi* 
ties  in  satisfaction  of  his  demand.  The  5000/.  is  not  a 
sum  recovered  in  the  cause.  It  is  a  mere  bonus  at 
gratuity  given  by  the  tenant,  who  has  obtained  a  verdict 
in  the  cause,  to  the  demandant :  and  the  mere  circum- 
stance of  the  payment  being  secured  by  a  rule  of  coort 
does  not  in  any  degree  alter  the  character  of  thetranf 
action.  [Matde^  J.  The  lien  of  the  attorney  arises  out 
of  an  implied  contract.  If  the  parties  had  entered  into 
a  special  contract)  the  attorney  would  of  course  have  sti- 
pulated for  payment  of  his  costs  out  of  any  fund  that 


(a)  This  affidavit  had  been 
made  by  Cooh  whilst  he  was 
attorney  in  the  cause^  and  was 


now  used   by   RUkardt,  ^ 
substituted  attorney. 
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might  be  realized,  whether  by  a  verdict  and  judgment  or 
by  a  compromise.  The  honesty  of  the  case  certainly  is, 
that  the  attorney's  lien  should  attach  upon  money  that 
is  the  fruit  of  his  labour  and  skill,  more  particularly 
where  he  has  taken  up  the  cause  of  a  poor  person. 

At  all  events,  the  lien  is  destroyed  by  the  taking  of 
security :  C&well  v,  Simpson,  {a)  Lord  Eldon  there  says : 
*^  Looking  through  the  general  doctrine  of  lien  as  ap- 
plicable to  all  cases  except  the  purchase  of  an  estate, 
with  reference  to  which  it  has  in  a  series  of  decisions 
been  extended,  it  may  be  described  aspn'mdjacie  a  right 
accompanying  the  implied  contract.  In  the  case  of  a 
fiictor,  who  has  a  lien  both  for  his  expenditure  upon  the 
goods  in  his  possession  and  his  general  balance  upon 
former  transactions,  entering  into  a  special  contract  for 
a  particular  mode  of  payment,  he  loses  his  lien/'  And 
in  Ckase  v.  Wesimore  (6),  Lord  Ellenboroitgh  says :  "  In 
Ccwell  V.  SimpsoHy  the  lord  chancellor  considers  a  lien 
as  a  right  accompanying  an  implied  contract;  and,  in 
one  passage  of  his  judgment,  he  is  reported  to  have  said 
—  *  If  the  possession  commences  under  an  implied  con- 
tract, and  afterwards  a  special  contract  is  made  for  pay- 
ment, in  the  nature  of  the  thing,  the  one  contract  destroys 
the  other:'  but  it  is  evident,  from  other  parts  of  the  re- 
port, that  the  lord  chancellor  was  there  speaking  of  a 
special  contract  for  a  particular  mode  of  payment.  Such 
a  contract  is  apparently  inconsistent  with  a  right  to  de- 
tain the  possession ;  and,  consequently,  will  defeat  a 
claim  to  the  exercise  of  such  a  right.  And  we  agree, 
tbat^  where  the  parties  contract  for  a  particular  time  or 
mode  of  payment,  the  workman  has  not  a  right  to  set  up 
a  claim  to  the  possession  inconsistent  with  the  terms  of 
his  contract."  iMauie^  J..  Does  Bowen  state  that  the 
bills  are  paid?]    He  does  not:  he  merely  states  that  they 
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are  still  retained  by  Clarke,  [IVilde^  C.  J.  They  are 
long  over-due:  of  course,  they  are' unpaid.]  A  ship- 
owner taking  bills  for  freight,  loses  his  liien.  [Wilde^  C.  J. 
A  landlord  does  not  lose  his  right  to  distrain  (br  arrears 
of  rent,  by  taking  a  bill  or  note  for  the  amofmt(ff).] 
The  right  of  distress  is  the  higher  secutity,  atid  tfaefefore 
does  not  merge  in  the  lesser.  [CresswdU  J.>  referred  to 
Dixon  V.  Yates,  {b)  There,  D.  bodght  of  Y.  forty-six 
puncheons  of  rum  lying  in  the  wareitouse  of  Y.  at  Uwr* 
pool^  and  sold  them  to  C,  who  was  a  clerk  of  Y.,  bat 
carried  on  business  for  himselC  D%  gave  C.  an  invoice^ 
specifying  the  marks  and  numbers  of  each  puncheon, oiuf 
took  his  acceptances  for  the  price.  The  rum,  and  the 
samples  which  had  been  taken,  remained  in  Y.'s  ware- 
house. 'I'he  invariable  mode  of  delivering  goods  soU 
while  they  are  in  warehouses  at  Liverpool^  is  by  the 
vendor's  giving  a  delivery-order  to  the  vendee.  2).  was 
asked  by  C.  for  delivery-orders,  but  declined  giving  any 
except  for  two  or  three  puncheons,  which  C  received. 
C  mark,  coopered,  and  gauged  the  casks.  While  the  bBIs 
were  running,  C.  sold  twenty-six  of  the  puncheons  to  £» 
who  paid  for  them,  and  who,  by  Cs  permission,  withoot 
the  knowledge  of  />.,  gauged  and  coopered  the  casks  in 
the  warehouse  of  Y.,  and  marked  them  with  his  Initials. 
C  gave  an  invoice  to  /iT.,  stating  the  marks  and  numberf 
of  the  casks,  and  by  whom  the  rum  was  bonded.  & 
also,  while  the  bills  were  runnings  sold  eighteen  puncheons 
of  the  rum  to  two  other  parties,  to  whom  be  gave  simitar 
invoices,  and  samples,  and  who  afterwards  obtained  three 
of  the  puncheonsi  on  a  delivery  order  signed  by  them- 
selves, but  not  by  Z>.  They  paid  C  for  the  whole.  Tic 
bills  given  by  C.  for  the  price  of  the  fortyfour  pvf 


(a)  See  Harris  v.  Shipway, 
BuU,  N.  P.  182. ;  Davis  v. 
Gyde,  2  Ad.  S^  E,  6^»,,  4  N. 


S;  M.  462. ;  Pdfreg  r.  BOif, 
3  Price,  572. 

(b)  5B.  Ss  Ad.  SlSu  ^  ^'' 
SS  M.  177. 
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tkecms^  'were  dishonoured.  And  it  was  held,  upon  a  special 
case, —  whereby  it  was  agreed  that  the  court  should  be 
ftt  liberty  to  draw  from  the  facts  any  inference  that  the 
)il^  might  have  drawn, —  that  C  never  had  acquired 
the  actual  possession  of  the  rum,  and,  on  his  dishonouring 
iisaccepttuices^  JX  had  a  lien  on  it  for  the  price  ;  and  that 
Cs  9ub«vendees  could  not  claim  against  />•  the  rum 
which  remained  undelivered  to  them.  Wilde^  C.  J.  The 
order  for  changing  the  attorney,  —  which  is  dated  on 
the  day  the  two  bills  are  alleged  to  have  been  drawn  and 
accepted, —  expressly  reserves  the  lien  of  Clarke.  That 
seems  to  negative  the  inference  drawn  by  Bowen.']  The 
order  would,  of  course,  be  drawn  up  in  the  ordinary 
iprm.  [Wilde^  C.J.  This  order  is  not  in  the  usual  form ; 
the  usual  order  provides  for  paymeiU  of  the  attorney's 
hiU.3 
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Scatty  in  support  of  his  rule,  relied  on  Stevenson  v. 
Blakelock  (a),  where  it  was  held  that  the  lien  of  the  at- 
torney is  not  extinguished  by  his  taking  acceptances, 
which  are  afterwards  dishonoured;  and  where  Lord 
JEUenborotigh  observed:  **It  is  unnecessary  to  canvass 
the  doctrine  in  Coweil  v.  Simpson^  inasmuch  as  there  is 
a  material  distinction  between  that  case  and  the  pre- 
sent; for  there  the  bills  were  running,  and  there  was 
no  reason  to  presume  that  they  would  not  be  duly  paid ; 
in  this  case,  the  bills  have  been  refused  payment.  As- 
saming,  then,  the  position  of  the  lord  chancellor  to  be 
correct,  here  there  is  the  further  circumstance  of  the 
bills  being  dishonoured  ;  w/tich  places  this  defendant  in 
his  original  situation  as  to  lien.^*  \^Wildej  C.  J.  We 
feel  no  doubt  that  darkens  lien  attaches  upon  the  fund 
in  question,  and  we  think  it  is  not  extinguished  by  the 
taking  of  securities  that  have  turned  out  to  be  worth- 


(d)   1  M.  S^  S.  535. 
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less.  We  think,  however,  the  affidavit  should  have 
shewn  the  amount  of  Clarke  s  claira  :  in  this  respect  it  is 
defective.]  It  is  sworn  that  the  bill  has  been  delivered: 
the  amount  cannot  be  material,  seeing  that  the  rale 
merely  asks  that  eflTect  may  be  given  to  Clart^s  lien, 
when  ascertained  by  taxation.  [fVilde^C^J.  You  ask 
to  have  the  whole  5000/.  paid  into  courL  Surely  joa 
cannot  be  entitled  to  that,  when  you  do  not  shew  that 
you  have  a  lien  to  the  extent  of  5/.  Mannings  Serjt., 
admitted  that  the  bill  had  been  delivered,  and  that  the 
amount  claimed  was  7187.  5s.  lOd'] 


WiLD£,  C.  J.  Let  that  sum  be  paid  into  court  hj 
the  tenant,  there  to  remain  to  abide  the  result  of  i 
taxation  of  Ciar/ce*8  bill,  Clarke  giving  credit,  on  such 
taxation,  for  any  sums  received  by  him  from  or  on  a^ 
count  of  the  demandant. 

Rule  absolute  accordingly. (a) 


(a)  See  Anonymous,  1  Salk, 
86.,  CaWA.412.,  Skinn.  67% 
Comb.  4S9 ;  Turwin  ▼.  Gibson 
3  Aik.  720 ;    Waldron,  In  re, 

2  Str.  1126;  JRcx  v.  Smollett, 

3  Burr.  1313;  Wilkine  v.  Car- 
michaelf  1  Dougl.  104 ;  Welsh 
V.  Hole,  1  Dougl.  238 ;  Griffin 
V.  Eyles,  1  H,  Bla.  122  ;  Mit- 
chell V.  Oldfield,  4  T.  R.  123  ; 
Read  v.  Dupper,  6  T.  R,  36 1  ; 
HoUis  V.  Claridge,  4  Taunt. 
807 ;  Cowell  y.  Betteley,  10 
Bingh.  432.,  4  M.  <V  Scott, 
265.,  2  Dowl.  P.  C.  780;  IFor- 
rall  V.  Johnson,  2  Jac.  6^  W. 
218;  Colegrave  y.  Manley,  1 
Turn.  6^  Russ.  400;  Fleury 
y.  The  EarlofMeath,  1  Alcock 
S;  N.88  ;  Newton  v.  Harland^ 
2  M.  Ss  G.  886.,  4  Scott,  N.  R. 
769;  Tidd*s  Practice,  C^i\i&3di., 
337,  338  ;  ArchbolcCs  Practice, 
7  th  edit.,  86,  87. 


The  rule  of  the  17th  of  De. 
cember,  1 846,  for  payment  of 
the  5000/.  to  Cook,  was  after, 
wards,  in  conseqnenoe  of  odxr 
claims  being  set  up  on  tbe 
fund,  amended  by  an  order  of 
Maule,  J.,  at  chamben,  tasik 
by  consent.  The  amended  rvk 
directed  *'  that  the  tenant  da 
and  shall  forthwith  pay  to  Gtt 
tard  the  sum  of  2.50/.,  to  Mosi 
Davies  &  Son  the  sum  of 
700/. ;  and  that  he  do  and  AA 
forthwith  pay  into  court  lb 
sum  of  1600/.  to  cover  die  fid 
claimed  by  Cook,  and  al«  Ae 
sum  of  7l8iL  5s.  lOd  to  cover 
the  lien  claimed  by  Ckfki: 
and  that,  out  of  the  said  ]s^ 
mentioned  sum,  there  be  fti 
out  of  court  to  Qarki  tkt 
amount  of  his  bill,  as  soon  11 
the  same  shall  have  been  a»* 
certained  by  the  master;  aa^ 
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Marthij  for  the  tenanty  asked  for  his  costs  of  shewing 
cause,  to  be  paid  out  of  the  fund. 

Wilde,  C.  J.     In  right,  no  costs  are  given. 


that  the  tenant  shall  for ih with 
pay  the  residue  of  the  said  sum 
of  5000/.,  amounting  to  the  sum 
of  1731/.  14^.  2(/.,  to  the  said 
demandant." 

Cook's  claim  was  afterwards 
satisfied  by  paying  him  800/., 


and  Clarke  s  bill  was  taxed  at 
about  400/.  Several  other  pay- 
ments having  been  made  in 
satisfaction  of  liabilities  in- 
curred by  the  demandant,  in 
the  result,  she  returned  to 
Wales  with  about  500/. 
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Pater  v.  Barker. 
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>  ASE,  for  words  in  the  nature  of  slander  of  title.         i^  ^^^^ 

The  declaration  stated  that  the  plaintiff,  before  against  a  suf'* 

and  at  the  time  of  the  committincr  of  the  grievances  by  ^^y^^^     S 

o  o  •'    ways,  ap- 

tbe  defendant   thereinafter   mentioned,  was  possessed,  pointed  under 

for  the  residue  of  a  certain  term  of  years  then  to  come  ^^f  7  &  8 

and  unexpired,  to  wit,  the  term  ot  twenty  •one  years,  of  ^^  jj,g  foUow- 

divers,  to  wit,  twelve  unfinished  houses,  with   the  ap*  ing  words  al- 
leged to  have 
been  spoken 
by  him  at  a  public  auction,  in  reference  to  certain  unfinished  houses  at  a  place  called 
Agar  Town,  which  the  plaintiff  had  put  up  for  sale  —  '*  My  object  in  attending 
this  sale  is,  to  inform  purchasers,  if  there  be  any  here  present,  that  I  shall  not 
allow  purchasers  ( meaning  persons  who  then  might  he  disposed  to  purchase  at  the 
Maid  sale  the  said  house  of  the  plaintiff,  so  exposed  for  sale  as  aforesaid),  to  be 
finished  or  occupied,  until  the  roads  are  made  good  in  Agar  Town»     I  have  no 
power  to  compel  any  one  to  make  the  roads  ;  but  I  have  power  to  stop  the  build** 
ings  until  the  roads  are  made.     If  there  shall  be  any  purchasers^  they  will  have 
to  keep  the  carcasses  in  their  unfinished  state  until  the  roads  are  made  " —  the 
judge  at  the  trial  allowed  the  declaration  to  be  amended,  under  the  3  Ct  4  JF.  4. 
c.  42.  s,  23.,  by  substituting  for  the  words  in  italic,  the  words  '*  the  houses  :  " — 
Held,  that  such  amendment  was  properly  allowed. 

In  such  a  case,  malice  is  not  to  be  inferred  from  the  circumstance  of  the 
defendant  having  acted  upon  an  incorrect  view  of  his  duty,  founded  upon  an 
erroneous  construction  of  the  statute. 
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184l>7.  purteiiances,  situate,  lying,  and  being  in  a  certain  place 
called  Agar  Torwn^  wherein  divers  roads  were  theo 
marked  out  and  unfinished,  which  said  place  then  was. 

Baker.       &" ^  "O^  '^9  parcel  of  the  parish  of  SL  PancraSy  in  the 
county  of  Middlesexy  and  then  did  and  still  does  form 
part  of  a  certain  division  or  district  for  the  administra* 
tion,  and  within  the  operation,  of  an  act  made  and  passed 
in  the  eighth  year  of  Her  Majesty  Victoria^  intituled 
^'  An  act  for  regulating  the  construction  and  use  of 
buildings   in   the  metropolis  and   its  neighbourhood," 
called  the  district  of  the  parish  o{  St.  Pancras^  and  which 
houses  then  were  approached   by,  and  adjoined  to,t 
certain  roadway,  of  the  width,  quality,  and  description, 
required  by  the  said  act,  that  is  to  say,  of  such  width  as 
would  admit  to  one  of  the  fronts  thereof,  of  a  scavenger's 
cart  of  the  ordinary  size  of  such  carts  ;  the  said  houses 
then  being  of  the  class  described  in  the  said  act  as  the 
first  class :  that  the  plaintiff,  before  and  at  the  time  of 
the  committing  of  the  grievances  thereinafter  mentioned, 
was  desirous  of  selling  his  said  estate  and  interest  in  the 
said  houses  by  public  auction,  and,  for  that  purpose,  the 
plaintiff,  before  and  at  the  time  of  the  committing  of  the 
said  grievances,  to  wit,  on  the  2nd  of  March^  1846, 
caused  his  said  estate  and  interest  therein  to  be  ad- 
vertised  for,  and  the  same  were  then  put  up  and  ez« 
posed  to,  sale  by  public  auction,  at  a  certain  house,  to 
wit,  the  Camden  ArmSj  within  the  said  parish  and  dis- 
trict of  St,  Pancrasy  by  one  James  Kennedj/y  as  the  auc- 
tioneer and  agent  of  the  plaintiff,  in  order  that  the  same 
might  be  then  sold  for  the  plaintiff:  that,  before  andtt 
the  time  of  the  said  putting  of  the  said  houses  up  for 
sale,  the  defendant  was,  and  filled  the  office  of^  one  of 
the  surveyors  appointed  in  pursuance  of  the  said  act,  for 
the  said  district  within  which  the  said  houses  then  were  so 
built:  yet  that  the  defendant,  well  knowing  the  premises, 
but  contriving,  and   falsely  and   maliciously  intendiog 
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to  injure  the  plaintiiFy  and  to  cause  and  induce  the 
persons  attending  the  said  exposure  to  sale,  to  believe 
and  apprehend  that  there  was  no  such  roadway  to  one 
of  the  fronts  of  the  said  houses,  as  required  by  the 
aaid  act,  and  to  interrupt  the  said  sale,  and  to  hinder 
and  prevent  the  plaintiff  from  selling  or  disposing  of  his 
said  estate  or  interest  in  the  same,  and  to  cause  the 
plaintiff  to  lose  and  be  deprived  of  divers  great  gains, 
which  he  might,  and  otherwise  would,'  have  reaped  and 
derived  from  the  said  sale,  and  to  lose  and  be  de- 
prived of  the  expenses  attending  the  said  exposure  to 
sale,  and  to  which  he  the  plaintiff  had  then  been  put 
io. procuring  the  said  estate  to  be  so  advertised  for 
and  exposed  to  sale,  and  to  cause  the  same  to  be  sold 
ibr  a  much  smaller  price  than  the  said  houses  otherwise, 
but  for  the  committing  the  grievances  thereinafter  men- 
tioned, would  have  realised  and  produced,  and  to  vex, 
harass,  and  oppress  the  plaintiff,  to  wit,  on  the  day 
and  year  aforesaid,  wrongfully,  injuriously,  falsely,  and 
maliciously,  and  without  any  reasonable  or  probable 
cause,  and  under  colour  of  his  said  office,  and  under 
the  false  and  malicious  pretence  of  executing  the  same, 
attended,  and  was  present  at,  and  upon,  sucli  exposure 
Co  sale  of  his  the  plaintiff's  said  estate  and  interest  of 
and  in  the  said  houses,  and  at  the  place  afbress^id, 
and  then,  upon  such  exposure  to  sale,  and  before  the 
aaid  estate  and  interest  had  been  put  up  for  sale,  falsely 
and  maliciously,  under  colour  and  pretence  of  exe- 
cuting his  said  office,  in  the  presence  and  hearing  of 
divers  liege  subjects  of  our  said  lady  the  Queen,  then 
and  there  assembled  and  present,  and  attending  the 
said  sale  for  the  purpose  of  bidding  for,  and  purchasing, 
the  said  houses,  spoke  and  published  of  and  concerning 
the  plaintiff,  and  of  and  concerning  the  said  houses 
with  the  appurtenances,  and  the  plaintiff 's||  said  estate 
and  interest  therein,  the  false,  scandalous,  slanderous, 
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and  malicious  words  foHowing — ^^  My  object  (mean- 
iiigy  his  the  defendant's  object)  in  attending  this  sale,  is, 
to   inform    purchasers,  if  there   be   any  here  preseot, 
that  I  (meaning,  the  defendant)   shall  not  allow  pur- 
chasers  {meanings  persons  who  then  mighl  be  dispoted 
to  purchase  at  the  said  sale  the  said  houses  of  the  plaiih 
tiff'  so  exposed  for  sale   as  aforesaid^)   to   be  finished 
or  occupied,  until  the  roads  are  made  good  in  Agar 
Town   (meaning,  the  said   district  called  Agar  7m 
aforesaid) :  I  (meaning  the  said   defendant,)   have  do 
power  to  compel  any  one  to  make  the  roads  (mesDing, 
the  roads  in  Agar  Towti  aforesaid) ;  but  i  (meaning  the 
defendant)  have  power  to  stop  the  buildings  (meaning, 
that  he,  the  defendant,  had  power,  under  and  by  virtue 
of  his   being   such   district  surveyor    under  the  said 
statute,  to  prevent  the  said  unfinished  houses  from  being 
finished,)  until  the  roads   (meaning  the  said  roads  in 
Agar  Towfi  aforesaid,)  are  made:  If  there  shall  beanj 
purchasers  (meaning,  purchasers. of  the  said  houses  of 
the  plaintifi*  at  the  said  sale),  they  will  have  to  keep  tbe 
carcasses  (meaning  the  said  houses  in   their  then  uo* 
finished  state,)  until  the  roads  (meaning  the  roads  afoK- 
said)  are  made."     And  the  plaintiff  further  said,  that 
the  defendant,  further  intending  as  aforesaid,  afterwardsi 
to  wit,  on  the  day  aforesaid,  at  the  place  aforesaid,  and 
just  before  the  commencement  of  the  said  putting  op 
for  sale  of  the  said  houses,  in  the  presence  and  hearing 
of  the  said  subjects  so  assembled  at  the  said  putting 
up  for  sale  for  the  purpose  of  bidding  for  and  pur* 
chasing  the  said  houses,  spoke  and  published  tbe  falser 
malicious,  and  slanderous  words  following  of  and  ooo- 
cerning  the  said  houses,  with  the  appurtenances,  and 
the  plaintiff's  said  estate  therein  —  *^  Gentlemen,  I  aa 
not  come  here  as  a  purchaser,  but  to  inform  the  ooo- 
pany   (meaning,  the  subjects  aforesaid  who  were  then 
there  assembled  at  the  said  intended  sale,)  that  tbe  roadf 
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(meaning  the  roads  aforesaid)  must  be  made  good,  or  I  1847. 
will  stop  the  communication  with  the  buildings  "  (mean- 
ing the  said  houses  of  the  pluiiitifT) :  That,  by  means  of 
the  committing  of  the  said  several  grievances  by  the  Bakbr. 
defendant  as  aforesaid,  one  John  Turner^  &c.  &c.,  and 
clivers  other  of  the  said  liege  subjects  of  our  said  lady 
the  Queen,  who  were  so  present  at,  and  upon,  the  said 
exposure  to  sale  as  aforesaid,  and  who  were  then  about 
to  be,  and  become,  purchasers  of  the  estate  and  interest 
of  the  plaintiff,  and  who  might,  and  would  otherwise, 
have  bid  for  and  purchased  the  same,  were  then  induced 
to  believe  and  apprehend  that  there  was  no  sufficient 
roadway  to  one  of  the  fronts  of  the  said  houses,  as  re- 
quired by  the  said  act ;  that  thereby,  and  by  means  of 
the  said  several  grievances,  the  said  several  persons 
and  last-mentioned  subjects  were  deterred  and  prevented 
from  bidding  for,  and  becoming  the  purchasers  of,  the 
said  estate  and  interest  of  the  plaintiff,  and  then  and 
from  thenceforward  had  respectively  wholly  declined  to 
purchase  the  same ;  that  thereby  the  plaintiff  was  then 
hindered  and  prevented  from  selling,  and  disposing  of, 
his  said  estate  and  interest,  and  had  thereby  not  only 
lost  and  been  deprived  of  all  the  advantages  and  emolu- 
ments which  he  might  and  would  have  derived  and  ac- 
quired from  the  sale  thereof,  but  had  been  forced  and 
obliged  to  pay,  lay  out,  and  expend  divers  large  sums 
of  money,  to  wit,  100/.,  in  and  about  the  said  exposure 
to  sale,  and  the  expenses  incidental  thereto,  &c« 

The  defendant  pleaded,  first,  not  guilty ;  secondly  — 
as  to  the  speaking  and  publishing  such  and  so  many  of 
the  words  in  the  declaration  mentioned,  as  alleged  and 
implied  that  the  said  roads  in  Agar  Tcram  aforesaid 
were  not  made  good,  and  that  there  was  no  such  road- 
way to  one  of  the  fronts  of  the  said  houses  of  the  plain- 
tiff as  required  by  the  said  act  of  parliament  in  the 
declaration  mentioned  —  that,  before   and  at  the  said 
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IM7.        sereral  times  when  &c  id  tbe  decioraiiiir 

Bentioned,   ihe  said  roads   in   Jigar  Tm 

vere  doc,  aod  had  oot  been,  made  gimd. 

tliereo^  vere  then  in  a  bad  aac  imHg-'gg  or- 

vcfii  far  ose  and  for  tbe  parpoaes  ic  zafic :  mi 

'iuTt  was  not  then  any  snch  Toadwar  ir  me  ^S  it 

imnisorthe  said  boo&es,  of  the  vridtL  aBBtri.ai4 

reqnired  bj  the  said  act  of  jmnmoKat:  mi 

the  defendant,  so  bang  sucii  mxwjmts 

at  the  several  times  when  &£.  je  ihe  «le- 

igifieujidj  mentioned,  spoke  m 

m  die  imrododanr  part  oT  tbe  zuea 

TdeTredlOyasbe  lawfnOr might,  iorikecaase 


TW  juBoatjoBBoi  isaoe  co  the  first  pks,  mi  re- 
ikltst  dr  3inni  id  the  secppd. 

ined  be&re  Erit,  J.,  at  die  sicings  ft 

Zf^  aber  laa  Trndty  term.     The  plabtiff  b  * 

1^  defendant  is  tbe  district  sniietor  fcr  tbe 

IT  Sl  ^merok.  mder  ihe  metropolitaD-baikls^ 

*  &  (  rcL  £.  M.     Tbe    plaintiff  bad  acted  » 

a  gentleman  named  Jgar^  ^^ 
lai^qlj  in  die  oei^booriiood 
A~  ."^aBM  rTiBi-  vindi  had  been  laid  oot  for  boiidni^ 
met.  «as  knpva  br  the  nanae  of  Agar  Tat^ 
ir  Btf  XKsiiiKS  cf  the  slatote  abore  referred  tO) 
2)«  luamxiF  nac  !■&.  amoi^si  others,  foor  houses  in  i 
idRTs  ^altfic  AraBBc  Srrri^  Agar  Tban  ;  and,  SQbs^ 
oanti^  ir  3ie  laasiac  cf  the  act,  he  commenced  tbe 
iMiiida^  IT  «^itc  morau  ia  a  pSaoe  called  ffinckestff 
rrrrmcr  al.  Hie  Jhvbcs  boi^  of  the  description  called 
u  :n«  ac:  imra^eaoe  hoaaes  of  the  first  class,  and  ill 
^dmaif  ^miur  :aie  &Gics  cfSf.  Aamrs. 

Jl>mc  iitf  imadie  ^  JbamBry^  1846,  the  piaintif  «'' 
^Qrn««ir  iir  ^sauf  4k  Xbr  :&&£  cl*  MarcA  his  interest  io  tk 
inir  jm»a«iL  mbks  ik  IkHmm  Sfrtetf  and  in  tbe  eigk 
Jt  mhmsitwsr  Tt 
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On  the  27th  of  February^  the  plaintiff  received  from 
the  defendant  the  following  notice :  -— 

^'  Metropolitan-buildings  act^ 
"  7  &  8  Vict.  c.  84.  s.  14.  sched.  (M.) 

"  To  Mr.  John  Patei\  and  to  whomsoever  else  it  may 
concern. 

"  ly  the  undersigned,  being  the  surveyor  appointed 
to  the  district  of  the  parish  of  S^.  Pancrasj  in  the  county 
of  Middlesex^  do  hereby  give  you  notice  that  the  eight 
fourth-rate  houses  now  in  progress,  and  belonging  to 
you,  situate  in  Winchester  Terrace^  Agar  Town,  are  not 
conformable  to  the  statute,  in  the  portions  thereof  under 
mentioned ;  and  I  require  you,  within  forty-eight  hours 
from  the  date  hereof,  to  amend  the  same.  Dated,  &c. 

(Signed)     «'  Hemy  Baker." 

'*  Irregularities  referred  to. 

*•  1.  The  ridge-pieces,  rafters,  and  other  timbers 
being  placed  within  three  inches  of  the  face,  side,  and 
back  of  the  flues,  where  the  substance  of  brickwork  is 
less  than  8^  inches. 

*^  2.  The  drains  not  having  been  properly  built  and 
made  good. 

**  3.  There  being  no  roadway  either  to  the  houses, 
or  to  the  inclosure  about  them,  of  such  widih  as  will 
admit,  to  one  of  the  fronts,  of  the  access  of  a  scavenger's 
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cart." 

On  the  morning  of  the  2nd  of  March^  just  before 
the  sale  commenced,  the  defendant,  addressing  the  per- 
sons present  in  the  auction-room,  spoke,  according  to  the 
evidence  of  the  first  witness,  the  following  words :  — 
*<  My  object  in  attending  the  sale,  is,  to  inform  pur- 
chasers, if  there  are  any  present,  that  I  shall  not  allow 
the  houses  to  be  finished  until  the  roads  are  made  good. 
I  have  no  power  to  compel  the  purchasers  to  complete 
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1 847.  ihe  roads ;  but  1  have  power  to  prevent  them  from  com- 
pleting  the  houses  until  the  roads  are  made  good."  A 
second  witness  stated  the  words  to  be  as  follow:  — 
''  I  came  here,  not  as  a  buyer,  but  to  tell  purchasers, 
if  there  beany  here,  that  I  will  not  allow  purchases  to  be 
completed,  till  the  roads  are  made  good  in  Agar  TownJ* 
And  a  third  witness,  who  was  the  plaintiff's  foreman, 
stated  them  to  be  in  substance :  —  'M  cannot  allow  the 
houses  to  be  finished  until  the  roads  are  made.^ 
Amendment.        It  being  conceded  that  the  declaration  was  insensible 

as  it  stood^  and  the  learned  judge  conceiving  that  it 
was  a  case  for  amendment  under  the  S  8c  4  fT.  4.  c.  42. 
5.  23.,  the  declaration  was  amended  by  striking  out  the 
words  in  italic^  anti^  p.  834,  and  substituting  <*tbe 
houses ; "  leave  being  reserved  to  the  defendant  to  more 
to  enter  a  nonsuit,  if  the  court  should  think  such 
amendment  not  warranted  by  the  statute. 

In  consequence  of  the  defendant's  interruption,  only 
two  of  the  houses  were  sold  ;  the  price  they  realised 
being  SSL  each,  whereas,  according  to  the  evidence  of 
the  auctioneer,  they  might  reasonably  have  been  ex- 
pected to  produce  651.  each.  The  only  witness  who 
stated  that  he  was  deterred  from  bidding,  was  one  of  the 
plaintiff's  tenants. 

On  the  7th  of  March  (which  was  two  days  after  the 
commencement  of  this  action),  the  following  informa- 
tion under  the  statute  was  laid  against  the  plaintiff  by 
the  defendant :  — 

"  Information.     Pater  ats.  Baker^  D.  S. 
*'  Metropolitan-buildings  act,  7  8c  8  Vict.  r.  84. 
•*  Information  oi  Henry  Baker^  district  surveyor  of  the 
parish  of  St.  Pana-asj  against  John  Pater^  for  irregultf 
building : 

^*  Whereas,  John  Pater^  of  &c.,  pursuant  to  notice 
duly  given  to  me,  the  undersigned,  and  dated  the  SOth 
day  of  October  now  last  past,  has  proceeded  to  baildi 
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and  has  built  and  covered  in^  eight  certain  buildings  of        1847. 

the  fourth   rate  of  the  first   or   dwelling-house   class,        

situate  in  Winchester  Terrace^  Agar  Tcmn,  in  the  said  J^-ater 
parish,  but  has  not  constructed  the  said  buildings,  and  Bakbr« 
used  the  ground  on  which  they  stand,  according  to  the 
provisions  and  regulations  of  the  7  &  8  Vict.  c.  84., 
called  the  Metropolitan-buildings  act:  And  whereas 
doe  notice  has  been  served  upon  the  said  John  Pater,  a 
copy  of  which  notice  is  hereunto  annexed,  dated  the 
27th  day  of  February  now  last  past:  And  whereas, 
titer  the  expiration  of  such  last-mentioned  notice,  I 
proceeded  to  inspect  the  work,  and  found  that  the  irre- 
gularities complained  of  had  not  been  wholly  amended. 
Particularly  as  to  the  want  of  a  roadway  to  the  said 
houses,  as  required  to  be  made  by  schedule  (K.)  of  the  said 
^ct:  Now,  I,  the  surveyor  duly  appointed  to  the  dis- 
^ict  of  the  parish  of  St.  Pancras,  in  the  county  of 
Middlesex,  do  hereby  give  information  of  such  irregular 
^ork  to  the  official  referees  appointed  under  the  said 
>ci,  and  request  them  to  proceed  to  hear  the  matter. 
^  witness  my  hand,  this  7th  day  of  March y  1846. 

(Signed)     «  Henry  Baker^ 
'  To  the  official  referees  of 
metropolitan  buildings." 

On  the  16th  of  March;  the  official  referees  attended 
>  view  the  premises.  They  found  that  the  first  objec- 
on  had  been  removed  by  the  plaintiff  within  the  forty- 
ght  hours;  that  the  second  objection  had  also  been 
Hce  removed  by  a  trifling  alteration  in  the  drains; 
id,  as  to  the  third,  they  were  of  opinion  that  the  terms 

schedule  (K.)  had  been  satisfied  by  leaving  a  space  of 
e  required  width,  and  that  it  was  not  necessary  that  it 
Quid  be  a  completely  made  road,  —  or,  in  the  Ian- 
age  of  their  award,  which  was  made  on  the  28th  of 
wrchy  **  that,  inasmuch  as  there  is  at  least  one  roadway 
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leading  fi'okn  the  Kin^s  Road  up  to  and  along  the  fronts 
of  the  houses  in  question,  which,  although  rough  and 
unfinished,  is  of  such  width  as  will  admit  to  such  houses 
of  the  access  of  a  scavenger's  cart,  the  said  houses  are 
not,  in  respect  of  the  roadway  thereto,  contrary  to  the 
said  act." 

The  defendant,  who  was  present  when  the  official 
referees  were  viewing  the  premises,  in  answer  to  ao 
inquiry  addressed  to  him  by  one  of  the  plaintift*s  wit- 
nesses, as  to  why  he  pursued  Mr.  Pater^  observed  — 
*'  I  pursue  Mr.  Pater  because  he  is  the  agent  of 
Mr.  Agar^  the  ground-landlord,  whom  I  cannot  get  at" 
And,  on  a  subsequent  occasion,  when  remonstrated  with 
for  the  course  he  had  adopted  with  regard  to  Mr.Po^, 
the  defendant  said :  **  Then,  let  him  withdraw  bb 
action." 

On  the  part  of  the  defendant,  it  was  insisted  tbit 
malice  was  the  gist  of  an  action  of  this  sort — SmM  t. 
Spooner  (a)  —  and  that  there  was  no  evidence  whatever 
to  go  to  the  jury,  that  what  had  been  done  by  the  de- 
fendant, was  done  with  a  malicious  intention  to  injure 
the  plaintiff;  but  that,  on  the  contrary,  all  the  evidence 
shewed  that  the  defendant  was  acting  in  the  honest  and 
bond  fide  belief,  though  it  might  be  an  erroneous  belief, 
that  he  was  doing  no  more  than  it  was  his  duty,  under 
the  bet,  to  do. 

The  learned  judge  was  inclined  to  think  that  the 
mere  leaving  a  space  of  the  required  width  for  a  road- 
way, was  not  a  compliance  with  the  direction  contained 
in  schedule  (K.)*  And  he  left  it  to  the  jury  to  saj, 
whether  they  thought  the  defendant  had  acted  in  the 
honSi  fide  belief  that  he  was  pursuing  his  duty  ander 
the  statute,  or  whether  they  would  infer,  from  his  sub- 
sequent declarations  and  conduct,  that  the  course  taken 


(a)  3  TaunU  24& 
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by  him  with  reference  to  the  sale,  was  dictated  by  a 
malicious  intention  to  inflict  an  injury  on  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
18/.  I2s,f  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that 
there  was  no  evidence  of  malice  to  go  to  the  jury. 

Channelif  Serjt,  in  Michaelmas  term  last,  accordingly 
obtained  a  rule  nisi  to  enter  a  nonsuit,  upon  the  two 
points  reserved,  (a) 

Keating  and  Dowdeswell  shewed  cause.  Enough  of 
the  words  charged  were  proved,  to  sustain  the  action, 
without  reference  to  the  amendment  made  at  the  trial. 
The  substance  of  the  slander  was,  that  the  plaintiff,  in 
erecting  the  houses  in  question,  had  so  conducted  him- 
self as  to  enable  the  defendant,  in  the  exercise  of  the 
powers  conferred  upon  him  by  the  statute  7  &  8  Vict. 
c.  84>.,  to  prevent  the  carcasses  being  finished ;  and  that 
was  proved.  The  defendant's  objection  pointed  to  the 
alleged  insufficiency  of  the  roadway  leading  to  the 
houses.  The  only  provision  of  the  act  as  to  roads,  is 
that  contained  in  schedule  (K.),  which  declares  that 
<*  with  regard  to  every  building  of  the  first  class,  every 
such  building  must  be  built  with  some  roadway,  either 
to  it  or  to  the  inclosure  about  it,  of  such  width  as  will 
admit  to  one  of  its  fronts  of  the  access  of  a  scavenger's 
cart  of  the  ordinary  size  of  such  carts."  This,  in  terms, 
requires,  not  a  perfect  roadj  that  shall  be  paved  or  laid 
with  gravel,  or  granite,  or  any  other  material  ordinarily 
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(a)  He  also  submitted  that 
the  defendant  was  entitled  to  a 
notice  of  action,  under  s,  108. 
of  the  7  &  8  Viet.  c.  84.  Upon 
this  point,  however,  the  rule 
was  not  granted,  the  defendant 


not  having  pleaded  not  guilty 
"  by  statute."  See  Neale  v. 
M'Kenzie,  I  C.  M.  S;  R,  6l., 
2  DowL  P.  C.  702. ;  Fisher  v. 
The  Tahmes  Junction  Railway 
Company^  5  DawL  P.  C.  773. 
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used  for  making  roads ;  but  merely  a  roadway^  a  space 
of  a  given  width  which  may  be  used  as  a  road.    The 
avowed  object  of  the  defendant  was,  not  to  cause  the 
particular  roadway  to  be  made  good,  but  to  apply  the 
screw  to  the  plaintiff*,  in  order  to  enforce  what  the  de* 
fendant  thought  fit  to  consider  a  due  construction  of 
all  the  roads  of  Agar  Town.     There  is  no  clause  pf  the 
act  giving  the  defendant  the  power  he  assumed  to  have. 
ICresswellj  J.      Might  not  the  surveyor  be  very  ex- 
cusable for  having  mistaken  the  nature  and  extent  of 
the  powers  given  to  him  by  this  complicated  act  of  par- 
liament?]    His  mistake  has  operated   a   very   serious 
injury  to  the  plaintiff:  and  the  language  used  by  him  at 
the  meeting  of  the  o£Bcial  referees,  and  also  when  sub- 
sequently remonstrated  with  for  his  persecution  of  the 
plaintiff,  clearly  shewed  that  he  was  not  solely  actuated 
by  a  bondjlde  and  honest  desire  to  perform  his  duty  as 
surveyor.     If  he  were  acting  hon&  Jide^  why  did  he 
suffer  the  plaintiff  to  incur  all  the  expense  of  the  sale 
before  he  gave  notice  of  his  objection  ?     There  clearly 
was  a  case  for  the  jury. 

The  amendment  was  pr«)perly  allowed.  It  consisted 
merely  in  substituting  '*  the  houses''  for  **  purchasers,'*  and 
striking  out  the  innuendo.  ICresswell^  J.  What  authoritj  is 
there  for  striking  out  an  innuendo  ?J(a)  The  alteration 
being  made,  the  innuendo  is  insensible.  The  statute 
3  &  4  W*  4.  c.  42.  5.  23.  authorizes  the  judge  to  allow  an 
amendment  **  when  any  variance  shall  appear  between 
the  proof  and  the  recital  or  setting  forth  on  the  record, 
writ,  or  document  on  which  the  trial  is  proceeding,  of 
any    contract,    custom,   prescription,   name,   or  other 


(a)  See  the  case  of  Prud- 
homme  v.  Froier,  1  Mood.  6i 
Rob,  435.>  where  Lord  Denman 
ruled  that  superfluous  aveiTuents 


and  innuendos  in  a  dedaratioD 
for  libel  ought  not  to  be  ttnuk 
out,  at  the  instance  of  tbe  plain- 
tiff, at  nisi  prius. 
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matter,  in  any  particular  or  particulars  in  the  judgment 
oF  such  court  or  judge  not  material  to  the  merits  of  the 
case,  and  by  which  the  opposite  party  cannot  have  been 
prejudiced  in  the  conduct  of  his  action,  prosecution^  or 
defence."     It  has  been  repeatedly  laid  down^  that,  in 
allowing  amendments  under  this   statute,   the  judges 
should  be  very  liberal,  as  otherwise  the  rules  of  Hilary^ 
4   fV.  4.,  which  restrict  parties    to    one  count  or  plea 
would  operate  with  undue  harshness,  {a)     In  Duckworth 
▼•  Harrison  (&),  the  declaration,  on  an  agreement  of  re- 
ference, stated  that  the  costs  of  the  reference  and  of  the 
award  were  to  abide  the  event :  at  the  trial,  however,  it 
appeared  that  the  agreement  also  provided  for  the  costs 
of  making  the  agreement  a  rule  of  court :  and  it  was 
held  that  the  variance  was  amendable,  notwithstanding 
it  was  urged  that  the  effect  might  be  to  get  rid  of  an 
objection  that  had  been  raised  by  a  demurrer,  upon  the 
judgment  on  which  (r)  the  defendant  mit^ht  have  had  a 
writ  of  error.     [^fVilde,  C.  J.     The  judge  at  nisi  prius 
bad  nothing  to  do  with  the  demurrer  :  all  he  could  deal 
with  was  the  issue  that  came  before  him  to  be  tried. 
Cressrmell^  J.     The  question  is,  whether  the  amendment 
is  in  a  matter  material  to  the  merits,  and  likely  to  pre- 
judice the  opposite  party.]     Every  amendment  must,  in 
a  certain  sense,  be  material  to  the  merits.     In  Whitwell 
T.  Sckeer  {d)   the  court  sustained  an  amendment  of  a 
declaration  on  a  charterparty,  striking  out  an  express 
promise  that  was  inconsistent  and  at  variance  with  the 
contract  declared  on,  and  substituting  a  correct  state- 
ment of  the  legal  effect.     So,  in  Beckett  v.  Dutton  {e)y 
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(a)  See^  amongst  others,  the 
dicta  of  Parke,  B.^  in  Sainsbury 
V.  Matthews,  4  M.  S^  W,  343., 
and  of  WiUiams,  J.,  in  Evans 
v.  Fryer,  10  Ad.  <J'  E.  6O9., 
2  P.SfD.  540. 


(6)  5  M.  Sf  W.  427.,  7 
Dowl.  P.  C.  463. 

(c)  See  4  M.  Si  W.  432. 

(rf)  8  Ad  ^  E.  301.,  3  AT. 
S^  P.  39»> 

(e)  7  M.  S^  W.  157.,  8 
DowL  P.  C,  865. 


844 


HILARY  TERM, 


1847. 

>  Pater 
Baker. 


the  plaiiitifF  declared  on  a  promissory  note  for  250/^ 
made  by  the  defendant,  dated  the  9th  of  November^  1838, 
payable  to  the  plaintiffs,  or  their  order,  on  demand; 
and  the  defendant  pleaded  that  he  did  not  make  the 
note :  the  proof  at  the  trial  was,  of  a  joint  and  several 
promissory  note  for  250/.,  made  by  the  defendant  and 
his  wife,  dated    the  6th    of  November^  1837,  payable 
twelve  months  after  date :  there  was  no  proof  of  any 
other  note  between  the  parties :   and  it  was  held  that 
this  was  a  variance  the  amendment  of  which  was  autho- 
rised by  the  statute,  {a)     That  is  an  extremely  strong 
case:   it  was  in  fact  substituting  an  entirely  different 
contract.     In  Sainsbury  v.  Matthews  (b\  the  defendant, 
in  the  month  o(June,  agreed  to  sell  to  the  plaintiff  the 
potatoes  then  growing  on  a  certain  quantity  of  land 
of  the  defendant,  at  25.  per  sack,  the  plaintiff  to  have 
them  at  digging  up  time  (October),  and  to  find  diggers : 
the  declaration,  —  which  stated  the  contract  to  be,  to 
deliver  the  potatoes  within  a  reasonable  time,  to  be  paici 
for  on  delivery,  —  was  amended,  and  a  new  trial  re-' 
fused.     So,  in  Evans  v.  Fryer  {c)y  in   assumpsit  on  ^ 
wager  that  a  railroad  would  be  completed^r  the  general 
conveyance  of  passengers  to  A.  and  B.  within  six  yearsy 
the  declaration  averred  that  the  railroad  was  completed 
Jbr  the  general  conveyance  of  passengers  to  A.  and  & 
within  six  years ;  and  that  averment  was  traversed  by 
the  plea :  it  was  held  that  the  judge  at  nisi  prius  was 
justified  in  amending  the  record  agreeably  to  the  eFh 
dence,  by  striking  out  the  words  "./or  the  general  coi' 
veyance  ofpassengerSj'*  in  the  declaration  and  plea.   Tk 
case  of  Smith  v.  Kmrnclden  {d)  approaches  very  close!/ 


{a)  And  see  Parks  v.  Edge, 
IC.^M.  429.,  S  Tyrwh.  S64s, 
per  nom.  Parker y.Ade,  1  Dawl. 
P.  C.  6^S. ;  Pullen  v.  Seymour, 
5  DowL  P.  C.  164. 


(b)  41f.<J^r.S45.,7/^ 
P»  C,  23. 

(c)  10  Ad.  J^E.  609-*^'^' 
S(  D.  540. 

N.  E.  657. 
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to  the  present.     That  was  an  action  of  slander,  in  which         X847. 
the  words  charged  to  have  been  spoken  by  the  defend-        — — 
ant  were,  •*  &  (the  plainti£P)  has  got  himself  into  trouble :        Patbr 
he  is  out  on  bail  for  100/.,  and  he  is  to  be  tried  at  the       Bakbr. 
Old  Bailey  on  Monday  for  buying  cocks  which  have 
been  stolen  from  P.  &  Co.  by  one  of  their  apprentices, 
who  sold  them  to  a  person  named  W.^  who  again  sold 
them  to  SJ*     The  words  proved  were  —  "  S.  has  got 
himself  into  trouble:  he  is  out  on  bail  for  100/.;  and 
/  have  heard  he  is  to  be  tried,"  &c. ;  and  it  was  held 
that  the  variance  was  one  which  the  judge  at  nisi  prius 
had  authority  to  amend  under  this  statute*     Mauley  J., 
there  said  :  **  The  object  of  the  legislature  in  conferring 
upon  the  court  or  judge  this  power,  was,  to  make  it  a 
substitute  for  the  right  a  plaintiff  formerly  had,  to  put 
in  his  declaration  several  counts  varying  the  statement 
of  his  complaint ;  therefore,  to  carry  into  effect  the  in- 
tention of  the  legislature,  the  courts  should  be  as  liberal 
in  amendments  as  the  pleader  formerly  was  in  the  mul- 
tiplicity of  his  counts.     With  respect  to  merits  —  the 
real  question   was,   whether   or   not   the  plaintiff  was 
damnified  by  the  uttering  of  words  by  the  defendant, 
imputing  to  him  that  he  was  out  on  bail  to  take  his 
trial  on  a  charge  of  having  received  stolen  goods*     If 
we  were  to  hold  that  every  thing  is,  within  the  meaning 
of  the  statute,  *  material  to  the  merits,'  which  may  have 
a   tendency   to   increase   or    diminish   the   amount  of 
damages,  we  might  be  led  to  the  exclusion  of  amend- 
ments in  very  many  cases.     The  statute,  however,  vests 
a  discretion  in  the  judge :  he  is  to  take  into  his  con- 
sideration, not  merely  that  which  appears   upon    the 
record,  but  also  the  facts  brought  out  at  the  trial,  and 
the  conduct  of  the  parties.     It  cannot  be  doubted  but 
the  defendant  here  intended  to  deny  that  he  used  any 
words  of  the  nature  of  those  which    the   declaration 
charged  him   with   having  used :    neither  party  could 
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have  expected  the  precise  words  to  be  called  in  ques- 
tion."    So,  here,  the  real  question  was,  whether  or  not 
the  plaintiff  was  damnified  by  the  uttering,  by  the  de- 
fendant, of  words  having  a  natural  tendency  to  depreciate 
the  property  offered  for  sale,  and  to  deter  persons  present 
from  bidding  for  it :  and  therefore  the  amendment  could 
not  in  any  degree  have  prejudiced  the  defendant  in  hb 
defence  to  the  action.     \_Maule^  J.     I  do  not  see  why 
this  amendment  should  not  have  been  made.     In  Hem^ 
ming  v.  Parry  [a)y  where  the  plaintiff  declared  on  a 
general  warranty  of  soundness  of  a  horse,  and  the  proof 
was  of  a  warranty  ^*  except  in  a  foot,"  the  real  dispute 
between  the  parties  being  whether  the    horse  was  a 
roarer,    the    judge    allowed     the    declaration    to    be 
amended.  (6)]     Even  an  avowry  in  replevin  has  been 
amended.     In  Guest  v.  Elwes  (c),  in  an  action  against 
the  sheriff  for  allowing  a  defendant  to  escape  after  be 
had  been  arrested  on  mesne  process,  it  was  proved  at 
the  trial  that  an  opportunity  only  had  offered  itself  of 
making  the  arrest,  but  that  the  sheriff  had  not  availed 
himself  of  it  by  arresting  the  party :  the  judge,  on  an 
application  for  leave  to  amend  the  declaration,  directed 


(a)  6  C.S^  P.  580. 

(6)  And  see  Mash  v.  Den- 
sham,  1  M.  S^  Rob.  442.  That 
was  an  action  for  a  fraudulent 
misrepresentation  that  a  certain 
horse  was  *'  sounds  and  a  good 
worker  : "  the  proof  was^  that 
tlie  defendant  said  he  warranted 
the  horse  ''  sound  in  the  wind :  " 
and  Alderson,  B.,  said^  *'  The 
variance  relied  upon  hy  the 
defendant  is  not  material  to 
the  merits.  The  merits  are^ 
whether  or  no  the  defendant 
made  a  fraudulent  misrepre- 
sentation. It  is  proved  that 
he  did ;  and,  though  the  terms 


of  the  misrepresentation  are  not 
quite  accurately  stated  in  die 
declaration,  it  is  clear  that  the 
defendant  cannot  have  been 
misled  by  the  suteroent  If 
he  had  been,  I  would  not  amend. 
But  he  comes  here  to  defend 
himself  from  the  chaige  of 
having  made  a  fraudulent  rati- 
representation  on  the  occasioB 
of  this  sale ;  and,  whether  be 
represented  the  horse  to  be 
wholly  sound,  or  merely  sound 
in  the  wind,  makes  no  dif&reooe 
in  the  merits.** 

(c)  5Ad.4E.  118.,  2N. 
S^  P.  230. 
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the  jury  to  find  the  facts  specially,  reserving  the  ques-  184-7* 
tion  of  the  plaintiff's  right  to  amend,  for  the  opinion  of 
the  court ;  and  the  court,  holding  that  the  variance  was 
immaterial  to  the  merits  of  the  case,  and  that  the  mis-  Bakkr. 
statement  could  not  have  prejudiced  the  defendant  in 
the  conduct  of  his  defence,  gave  judgment  for  the  plain- 
tiff according  to  the  finding  of  the  jury,  pursuant  to  the 
twenty-fourth  section  of  the  3  &  4  /F«  4.  c.  42. 

Channell  and  Byles^  Serjts.,  and  Badelet/j  in  support  J^^n.  13.  \5, 
of  the  rule.  In  order  to  sustain  this  action,  it  was 
necessary  for  the  plaintiff  to  prove  actual  malice :  Har^ 
grave  v.  IjC  Breton  {a) ;  Pitt  v.  Donovan  (b) ;  Smith  v. 
Spooner{c) ;  Toogood  v.  Spi/ring  (d) ;  Malachi  v.  Sloper.  {e) 
In  this  the  evidence  clearly  failed.  The  conduct  of  the 
defendant  had  reference  solely  to  his  official  character, 
and  evinced  nothing  more  than  a  desire  properly  to 
discharge  the  onerous  and  complicated  duties  which  the 
act  imposes  upon  him.  All  he  meant,  was,  that,  until 
the  roads  were  made  as  he  conceived  the  act  required 
that  they  should  be,  he  would  withhold  his  official  sanc- 
tion to  the  houses  being  considered  finished.  And  it  is 
not  by  any  means  surprising  that  he  should  mistake  the 
nature  and  extent  of  his  duties,  seeing  that  the  legis- 
lature has  already  found  it  necessary  to  explain  and 
amend  this  statute  (g),  and  that  the  learned  judge  who 
presided  at  the  trial  himself  hesitated  to  put  a  construc- 
tion upon  it.  In  Starkieon  Evidence  (^),  the  rule  is  thus 
laid  down :  — "  Where  it  appears  that  the  words  were 
spoken,  or  libel  published,  on  an  occasion,  and  under 
circumstances,  which  the  law  regards  as  privileged,  that 

(a)  4  Burr.  9,^9,2.  (e)  3  N.  C.  371.,  3  Scott, 

lb)  \  M.  4-  S.  639.  723. 

(c)  3  Taunt,  246,  (g)  By  the  9  &  10  FUt.  c.  5. 

(rf)   I  CM.  Si  R.  181.,  4          [h)  Vol.  II.  pp.  630,  631. 

Tgrfoh.  582.  3rd  edit. 
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■  ■  in  the  bon&  fide  discharge  of  some  legal  or  moral  duty 

Pateb  ^  society,  or  even  in  the  fair  and  honest  prosecution  of 
Baker.  the  rights  of  the  party  himself,  or  the  protection  of  his 
interests,  the  plaintiff  will  fail,  unless  he  can  establish 
the  malicious  intention,  by  means  of  the  words  or  libel, 
or  by  sufficient  extrinsic  evidence,  and  shew  that  the 
defendant  used  the  occasion  as  a  mere  colour  and  pre- 
text for  venting  his  malice.  In  some  instances,  indeed, 
where  the  publication  occurs  in  the  performance  of  a 
legal  duty,  which  the  defendant  is  bound  to  perform, 
the  occasion  of  publication  is  not  merely  evidence  to 
rebut  the  inference  of  malice,  but  is  an  absolute  bar  to 
the  action ;  as,  where  the  party  was  acting  in  the 
capacity  of  a  judge,  or  witness,  or  party  in  the  cause. 
And  in  such  cases  the  malice  of  the  party  is  immateriaL 
In  other  cases,  where  the  publication  arises  in  the  course 
of  discharging  any  duty  the  performance  of  which  is 
required  by  the  ordinary  exigencies  of  society,  although 
the  party  was  under  no  absolute  legal  obligation  to  per- 
form it,  the  occasion  operates  in  the  nature  of  evideace, 
and  supplies  a  primd  facie  justification."  {a)  Whether 
the  obligation  is  imposed  by  the  common  law  or  by 
statute,  can  make  no  difference  in  principle.  To  render 
the  defendant  liable,  there  must  be  clear  and  unequivocal 
proof  of  actual  malice. 

The  amendment  made  at  the  trial  was  altogether 
unwarranted  by  the  statute :  it  was  clearly  in  a  matter 
material  to  the  merits,  and  likely  to  prejudice  the  de- 
fendant in  hih  defence  to  the  action.  It  is  true  thatao 
amendment  was  allowed  in  slander,  in  the  case  of  Saiik 
v.  Kncrmelden :  but  there  the  amendment  was  not  in  a 
matter  that  could,  in  any  sense,  be  material  to  the  merits; 


(a)  See  Coxhead  y.  Richards,      ham  y,  Pugh^  76.611.;  Bm- 
anti,  Vol,  II.,  p.  569. ;  Black-      nett  v.  Deacon,  lb.  628. 
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the  words  were  actionable  per  se.  In  a  case  of  this 
sort,  the  slightest  alteration  in  the  words  may  be  most 
material :  and  Tindalj  C  J.,  in  the  case  last  referred 
to,  (a)  observes  that  it  is  difficult  to  give  a  precise  mean- 
ing to  the  words  **  merits  of  the  case,"  when  applied  to 
an  action  of  slander.  At  all  events,  the  amendment 
can  only  have  reference  to  the  words  proved.  There 
can  be  no  amendment  to  interfere  with  the  innuendos ; 
for,  there  is  nothing  by  which  they  can  be  amended ; 
which  Aldersofif  B.,  in  fVood  v.  Duncan  (&),  seems  to 
have  thought  an  essential  condition.  Upon  this  subject, 
it  is  laid  down  in  Chitty  on  Pleading  (c),  ^'  whenever  an 
inducement,  or  prefatory  statement  of  some  extrinsic 
fact,  to  which  the  libel  or  words  referred,  is  essential, 
the  omission  is  fatal ;  and  there  must  also  be  an  in- 
nuendo expressly  referring  to  such  inducement."  [Wil- 
liams^}. The  innuendo  is  not  material,  if  the  colloquium 
be  sufficiently  explanatory.  Here,  the  colloquium  states 
the  words  to  have  been  spoken  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  said  houses.]  An 
amendment  is  not  allowed  where  it  will  affect  the  de- 
fendant's right  to  move  in  arrest  of  judgment  {d) 
[Maule^  J.  Is  every  ground  of  motion  in  arrest  of 
judgment  material  to  the  merits  of  the  case  ?]  Primd 
Jucie  it  must  be  so  assumed.  Where  the  whole  is  one 
conversation,  and  all  is  material  to  make  up  the  charge, 
the  whole  must  be  proved :  Flower  v.  Pedley.  {e)  To 
try  it  by  the  test  of  pleading  —  suppose  the  defendant, 
professing  to  justify  the  whole  charge,  omitted  to  justify 
this  particular  part,  his  plea  would  clearly  be  demur- 
rable:    Ingram  v.  Lawson{g)  ;    Cooper  v.  Lawson{h) 


[a)  2M.S^G.  561. 

[b)  1  DowUP.  C.  91. 
[e)  Vol.  I.  p.  407. 
(d)  Per  Lord  Denman,  C.J. , 

and  Patteson,  J,,  in  Atkinson 
▼.  Raleigh,  3  Q.  B.  79- 

VOL.  III.  —  C.B. 


re)  2  Esp.  N.  P.  C.  491. 

(g)  5  N.  C,  66.,  6  Scotl, 
775. 

(A)  8  Ad.  S^  E.  746.,  1  P. 
S^  D.  15. 
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In  David  v.  Pr€ece{a\  to  an  action  on  a  promissoiy 
note,  the  defendant   pleaded  that  the  holder  accepted 
another  note,  with  an  additional  party,  in  satisFaction  of 
the  first.     It  appeared  in  evidence  that  this  other  oote 
had  been  given  and  accepted  in  satisfaction,  not  of  the 
note  declared  on,  but  of  an  intermediate   note  wbidi 
had  been  given,  without  the  additional  party,  in  satis- 
faction of  the  note  declared  on :  and  it  was  held  that 
this  was  a  variance,  and  that  the  judge  at  nisi  prios 
had  no  power  to  amend  the  plea  by  substituting  a  de- 
scription of  the  intermediate  note.     In  Boucher  v.  Mw" 
ray{b\  a  declaration  on  a  guarantee  stated,    that,  in 
consideration  that  the  plaintiff  would  make  advances  of 
money  by  way  of  loan,  to  £.,  the  defendant  promised 
to  repay  the  plaintiff'  such  sums  as  he  should  so  a^ 
vance^  if  B.  should  make  default ;  breach,  that  JB.  made 
default,  and  that  the  defendant  did  not  pay  the  plaifh 
tiff.     The  defendant  pleaded  that  the  plaintiff  did  not 
make  the  said  advances  to  i5.,  in  manner  and  form,  Sec. 
Issue  thereon.     The  judge  at  the  trial  ordered  the  de- 
claration and  plea  to  be  amended  under  the  statute  S& 
4;  W,  4.  c.  42.  5. 23.,  by  stating  in  the  count,  that,  in  con* 
sideration  that  ihe^XddnixS  ^NoyjM  procure  the  British-ani' 
Australian  Bank^  in  which  the  plaintiff' was  a  partner^  to 
make  advances  &c.  to  ^8.,  defendant  promised  the  plain- 
tiff to  repay  the  said  bank  such  sums  as  the  plaiotiff 
should  so  cause  to  be  advanced^  &c. ;  and,  in  the  pleai 
that  the  plaintiff  did  not  procure  the  said  bank  to  make 
the  said  advances.      And   the   court   held    that  sodi 
amendment  was  not  warranted  by  the  statute.     In  Gvr- 
ford  V.  Bayley  (c),  where  the  promise  declared  on  waS) 
that  the  defendant  should  lay  out  a  sum  of  money  in 
the  purchase  of  a  government  annuity^  and  the  proof 


(a)  5  Q.  B.  440. 
(6)  6  Q.  B,  $62. 


N.  R.  S9S. 
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was,  that  it  was  intrusted  to  him  to  be  invested  in  a        1847. 

government  security^  the  variance  was  held  to  be  amend-        

able  by  the  judge  at  nisi  prius ;  Tindal^  C.  J.,  observing  Pater 
that  **  whatever  would  be  available  to  the  defendant  as  Bakbr. 
a  defence  under  the  declaration  as  it  originally  stood, 
would  be  equally  so  after  the  alteration  was  made.**  In 
Guest  V.  ElweSy  the  judge  refused  to  allow  the  amend- 
ment; and  the  alteration  was  afterwards  made  under 
the  special  finding  of  the  jury  pursuant  to  s.  24.,  the 
distinction  between  which  and  the  amendment  at  nisi 
prius  under  s.  23.,  is  pointed  out  by  Lord  Denman 
in  the  course  of  the  argument.  The  principle  of  that 
decision  is  wholly  inapplicable  here ;  for,  it  is  extremely 
difficult  in  many  cases  to  ascertain  whether  that  which 
has  taken  place,  amounts  to  an  escape  or  not  The 
amendments  allowed  in  Duckworth  v.  Harrison^  Beckett  v. 
Outtorij  and  Exmns  v.  Fryen,  did  not  in  any  degree  aifect 
the  merits  of  the  question  the  parties  went  down  to 
try.  The  evident  inclination  of  the  courts  latterly  has 
been  rather  to  restrict  than  to  extend  the  doctrine  of 
amendments. 

Cur.  adv.  vult. 

Wilde,  C.J.  The  rule  in  this  case  prays  that  a 
nonsuit  may  be  entered  or  a  new  trial  granted.  At  the 
trial  before  my  brother  Coltmany  certain  objections  were 
taken,  which,  if  well  founded,  entitled  the  defendant  to 
a  nonsuit  Leave  was  accordingly  reserved  to  him  to 
move  that  a  nonsuit  might  be  entered ;  and,  though 
some  doubt  has  been  entertained  as  to  the  precise 
groands  upon  which  such  leave  was  reserved,  it  appears 
to  us  that  it  must  be  taken  to  have  been  co-extensive 
with  the  objections  that  properly  went  to  a  nonsuit. 

The  action  i^  in  the  nature  of  an  action  for  slander  of 
title.  The  declaration  alleges  that  the  plaintiif  was  pos- 
sessed of  an  unexpired  term  in  certain  unfinished  houses 
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situate  in  a  place  called  Agar  Town,  wherein  divers  roads 
were  then  marked  out  and  unfinished ;  that  the  place  in 
question  was  part  of  a  certain  district  for  the  administra- 
tion, and  within  the  operation,  of  the  building  act,  7  &  8 
VicL  c.  84*. ;  that  the  said  houses  were  approached  by,  and 
adjoined  to,  a  certain  roadway  of  the  width,  quality,  and 
description  required  by  the  act;  that  the  plaintiff  wis 
desirous  of  selling  bis  interest  in  the  houses  by  public 
auction,  and  had  accordingly  advertised  and  put  up  aad 
exposed  the  same  to  sale ;  and  that  the  defendant,  who 
filled  the  oflBce  of  surveyor  for  the  district  within  which 
the   houses    were   situate,  contriving,   and  falsely  and 
maliciously  intending,  to  injure  the  plaintiff,  and  to  cause 
and  induce  the  persons  attending  the  sale' to  believe  and 
apprehend  that  there  was  no  such  roadway  to  cme  of 
the  fronts  of  the  said  houses  as  required  by  the  act,  and 
to  interrupt  the  sale,  and  t^  hinder  and  prevent  the 
plaintiff  from  selling  or  disposing  of  his  said  estate  or 
interest  in  the  same,  and  to  cause  the  plaintiff  to  lose 
and  be  deprived  of  divers  great  gains  which  he  might, 
and  otherwise  would,  have  reaped  and  derived  from  the 
said  sale,  and  to  lose  and  be  deprived  of  the  expenses 
attending  the  said  exposure  to  sale,  &c.,  and  to  cause  the 
said  estate  to  be  sold  for  a  much  smaller  price  than  the 
said    houses    otherwise,   but    for   the   committing  the 
grievances  thereinafter  mentioned,  would  have  realised 
and  produced,  and  to  vex,  harass,  and  oppress  the  plain- 
tiff, vyrongfully,  injuriously^  falsely,  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  and  under 
colour  .of  his  said  office,  and  under  the  false  and  ma- 
licious pretence  of  executing  the  same,  attended,  and 
was  present  at,  and  upon,  such  exposure  to  sale  of  his 
said  estate  and  interest  in  the  said  houses,  and  then, 
upon  such  exposure  to  sale,  and  before  the  said  estate 
and  interest  had  been  put  up  for  sale,  falsely  and  ma- 
liciously, under  colour  and  pretence  of  executing  his 
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said  office,  in  the  presence  and  hearing  of  divers  liege 
subjects  present  and  attending  the  said  sale  for  the  pur- 
pose of  bidding  for  and  purchasing  the  said  houses, 
spoke  and  published  certain  words,  to  the  effect  that  he 
had  authority,  as  such  district  surveyor,  to  prevent  the 
houses  from  being  finished  until  the  roads  in  Agar  Town 
were  made  pursuant  to  the  act  The  defendant  pleaded 
not  guilty,  and  a  justification  as  to  a  portion  of  the 
words,  on  the  ground  that  there  was  not  such  roadway 
to  one  of  the  fronts  of  the  said  houses,  of  the  width, 
quality,  and  description  required  by  the  act.  At  the 
trial,  witnesses  were  called,  who  proved  that  the  houses 
were  put  up  fo^  sale ;  that  the  defendant  had,  before  the 
day  of  sale,  told  certain  persons  that  he  would  attend 
for  the  purpose  of  warning  buyers  that  they  must  pur- 
chase subject  to  the  inconveniences  that  resulted  from 
the  non-completion  of  the  roads ;  and  that  the  defendant 
accordingly  did  attend  the  sale,  and  there  used  expres- 
sions to  the  eiFect  that  he  had  power  to  prevent  the 
houses  from  being  finished  or  occupied,  until  the  roads 
were  completed.  It  appearing  that  there  was  a  variance 
between  the  evidence  given  and  the  words  set  out  in 
the  declaration,  the  plaintiff  asked  leave  to  amend  the 
statement  The  learned  judge  was  of  opinion  that  he 
'  had  power,  under  the  statute,  to  allow  the  amendment : 
and,  he  accordingly  did  so,  by  substituting  for  the  words 
in  italic  in  the  first  count,  the  words  *^  the  houses,"  — 
reserving  it  to  the  court  to  say,  whether  or  not  the 
amendment  was  one  that  was  authorised  by  the  statute ; 
and  the  cause  proceeded  upon  the  footing  of  the  record 
having  been  so  amended. 

It  is  not  necessary  to  the  decision  of  this  case  that  we 
should  enter  upon  the  discussion  of  this  point  But,  at 
the  same  time,  having  considered  the  matter,  it  may  be 
convenient  to  state  my  view  of  it.  In  order  to  ascertain 
whether  the  variance  between  the  record  and  the  evi- 

3  I  S 


1847. 

•■^"^^"■^» 

Pater 
Baker. 


854 


HILARY  TERM, 


1847. 

Pater 
Baker. 


dence  is  within  the  statute  which  gives  the  judge  at  nisi 
prius  power  to  amend,  it  is  requisite,  in  each  case,  to  look 
at  the  facts  offered  in  evidence,  and  at  the  matter  that  b 
sought  to  be  amended,  in  order  to  see  whether  or  not 
the  proposed  amendment  will  affect  the  merits  of  the 
case,  or  prejudice  the  opposite  party  in  the  conduct  of 
the  action  or  defence.     In  one  sense,  every  amendment 
by  which  the  plaintiff  seeks  to  avoid  a  nonsuit,  is  mate- 
rial :  but  it  is  not  always  so  in  the  sense  intended  by  the 
legislature.     The  judge  must,  in  each  case,  determine, 
whether,  regard  being  had  to  the  state  of  the  record 
and  the  evidence  adduced  before  him,  justice  is  likely  to 
be  advanced  or  defeated  by  the  amendment  proposed; 
justice  being  that  the  cause  should  go  to  the  jury  freed 
from  all  technical  objections.     It  appears  to  me  that  the 
amendment  in  the  statement  of  the  words  charged,  might 
properly  be  made,  provided  such  amendment  did  not 
affect  the  substantial  merits  to  be  tried.     The  snbstaDtial 
question  here  was,  whether  the  defendant  used  words 
asserting  power  in  himself  to  control  and  prevent  the 
completion  of  the  plaintiff's  houses  until  the  roads  in 
^gar  Town  should  have  been  made ;  or,  in  other  words, 
whether  the  plaintiff's  {itle  to  sell  the  houses  was  subject 
to  the   infirmity  suggested.     The  gravamen  was,  the 
slander  of  the  plaintiff's  title.     It  was  necessary  that  the 
slander  should  be  set  out.     I  am  of  opinion  that  the 
words  as  originally  laid,  did  in  fact  assert  that  the  de* 
fendant  had,  as  district  surveyor,  power  to  prevent  the 
completion  of  the  houses,  for  the  reason  alleged ;  and 
that  the  amendment  only  introduced,  in  other  words,  an 
assertion  to  the  same  effect ;  and,  therefore,  that  the  al- 
teration proposed  was  in  a  particular  not  material  to  the 
merits  —  the  substantial  question  the  parties  went  dowa 
to  try.     The  defendant  could  not  have  ofiered  any  de- 
fence as  to  one  set  of  words,  which  would  not  have  been 
equally  an  answer  to  the  other  set.     The  amendment, 
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therefbrei  in  my  judgment,  was  one  which  it  was  compe-        1847. 
tent  to  the  judge  to  order  to  be  made.  — — 

Looking  at  the  record  in  its  amended  shape,  the  next        Pater 
question  is.  whether  there  was  evidence  that  was  proper       Ba«b. 
to  be  submitted  to  the  jury  to  shew  that  the  defendant 
had  acted  maliciously.    It  seems  to  have  been  admitted, 
—  and,  indeed,  it  could  not  well  have  been  denied, — 
that   proof  of  adtud  malice  was  requisite   to  sustain 
the  action.     The  declaration  is  framed  with  reference 
to  that  view  of  the  law.     On  the  part  of  the  defendant 
it  has  been  insisted,  that,  not  only  was  there  no  evi- 
dence that  would  warrant  the  jury  in  inferring  actual 
malice,  but  that  there  was  none  that  the  judge  was  war- 
ranted  in   submitting   to  them.     In  determining   this 
]aestion,  regard  must  be  had  to  the  situation  of  the 
iefendant     He  was  not  a  mere  volunteer,  impertinently 
md  intrusively  interfering  with  another  man's  concerns, 
laving  no  duty  or  obligation  of  any  sort  imposed  upon 
iim.     He  was  a  surveyor  appointed  under  an  act  of 
larliament  to  perform  duties  of  a  very  important  cha- 
acter,  —  to  see  that  all  persons  employed  in  construct* 
iig  buildings  in  the  district  for  which  he  acted,  duly 
onformed  to  the  provisions  of  the  act.     In  considering 
lis  point,  it  will  be  necessary  to  refer  to  several  parts 
r  the  statute.     It  is  intituled  ^^  An  act  for  regulating 
le  construction  and  the  use  of  buildings  in  the  metro- 
olis  and  its  neighbourhood."     The  preamble  recites, 
Bongst  other  things,  that,   ^^  forasmuch  as  in  many 
irts  of  the  metropolis,  and  the  neighbourhood  thereof, 
je  drainage  of  the  houses  is  so  imperfect  as  to  endanger 
te  health  of  the  inhabitants,  —  it  is  expedient  to  make 
■ovision  for  facilitating  and  promoting  the  improve- 
ent  of  such  drainage;"  that,  ^^  forasmuch  as  by  rea- 
n  of  the  narrowness  of  streets^  lanes,  alleys,  and  the 
int  of  a  thoroughfare  in  many  places,  the  due  venti- 
tion  of  crowded   neighbourhoods  is  often  impeded, 
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1847.        and  the  health  of  the  inhabitants  thereby  endangered^ 
—        and,  from  the  close  contiguity  of  the  opposite  houses, 
Pateb        ^j^g  risk  of  accident  by  fire  is  extended,  —  it  is  expe- 
Baker.       dient  to  make  provision  with  regard  to  the  streets  and 
other  ways  of  the  metropolis^  for  securing  a  sufficient 
width  thereof;"  and  that  "  forasmuch  as  great  diversity 
of  practice  has  obtained  among  the  officers  appointed  io 
pursuance  of  the  said  acts  (a)  to  superintend  the  execu- 
tion thereof  in  the  several  districts  to  which  such  acts 
apply,  and  the  means  at  present  provided  for  determio- 
ing  the  numerous  matters  in  question  which  constantly 
arise,  tend  to  promote  such  diversity,  to  increase  the 
expense,  and  to  retard  the  operations  of  persons  en- 
gaged in  building,  —  it  is  expedient  to  make  further 
provision  for  regulating  the  office  of  surveyor  of  such 
several  districts,  and  to  provide  for  the  appointment  of 
officers  to  superintend  the  execution  of  this  act  through- 
out all  the  districts  to  which  it  is  to  apply,  and  also  to 
^         determine  sundry  matters  in  question  incident  thereto, 
as  well  as  to  exercise,  in  certain  cases,  and  under  cer- 
tain checks  and  control,  a  discretion  in  the  relaxation  of 
the  fixed  rules,  where  the  strict  observance  thereof  is 
impracticable,  or  would  defeat  the  object  of  this  act,  or 
would  needlessly  affisct  with  injury  the  course  and  opera- 
tion of  this  branch  of  business.^     The  first  section  then 
provides  that  the  act  shall  come  into  operation,  as  to 
the  districts  and  the  officers  to  be  appointed  in  pursu- 
ance thereof,  on  the  1st  of  September^  1844*,  and  as  to 
the  buildings,  streets,  and  other  matters,  on  the  1st  of 
Ja7iuary^  184*5.     The  second  section  gives  a  definition 
or  statement  of  the  sense  in  which  certain  terms  and 
expressions   used   in   the  act  are   to   be   understood; 
amongst  others,  the  word  "  ^reet "  is  to  include  "  eveiy 
square,  circus,  crescent,  street,  road^  place,  row,  mews, 

(a)  t.  e,  the  statutes  wholly      viz.  the  14  G.  3.  e.  78.,  50  G.S» 
or  in  part  repealed  by  that  act^      c  75.,  and  3  &  4  VieL  c  S5. 
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laoe,  or  place  along  which  carriages  can  pass,  or  are        1847. 
intended  to  pass,  and  that  whether  there  be  or  be  not,        ■ 
in  addition  to  the  carriage-way,  a  foot-way,  paved  or        Patbr 
otherwise;"  the  words  ^^  already  built, '^  used  in  refer-       Bak'bb 
ence   to  buildings,  are   to  apply   to  ^'  buildings  built 
before  the  1st  of  January,  1845,  or  commenced  before 
that  day,  and  covered  in  and  rendered  fit  for  use  within 
twelve  months  thereafter,"  and,  used  in  reference  to 
streets,  and  alleys,  to  *^  all  streets  or  alleys  made  or 
laid  out  before  that  day,  and  which  shall  be  formed 
and  rendered  fit  for  use  within  twelve  months  there- 
after ; "  and  the  words  ^^  hereafter  to  be  built,"  used 
in  reference  to  buildings,  are  to  apply  to  ^^  all  build- 
ings to  be  built   or  commenced  after   the  1st  of  Ja-- 
nuary,  1845,  or  which,  being  commenced,  shall  not  be 
covered  in  within  twelve  months  thereafter,"  and,  used 
in  reference  to  streets  and   alleys,   to  ^^  all  streets  or 
alleys  not  laid  out  before  the  said  1st  of  January,  or 
which,  being  laid  out,  shall  not  be  rendered  fit  for  use 
within  twelve  months   thereafter."      It  is  within    the 
latter  description   that   the  property   now  in   question 
hlls,  neither  the  houses  nor  the  road  having  been  com- 
pleted within  the  prescribed  period.     The  eighteenth     Section  18. 
lection,  for  the  purpose  of  more  effectually  enforcing 
lie  observance  of  the  provisions   of  the  act,  enacts, 
with  regard  to  any  buildings,  drains,  &c.,  which  shall 
yt  hereafter  built,  rebuilt,  enlarged,  or  altered  within 
he  limits  of  this  act,  contrary  to  the  provisions  hereof, 
ID  far  as  relates  to  the  removal  thereof,  —  that,  if  the 
lame  be  not  built,  rebuilt,  enlarged,  or  altered  in  the 
nanner  and  of  the  materials,  and  in  every  other  re- 
pect  according  to,  and  in  conformity  with,  the  several 
nles  and  directions  which  are  in  this  act  particularly 
pecified,  and  if  any  person  build  or  begin  to  build, 
ta,  or  alter,  &c.,  or  use  or  cause  to  be  used,  any  part 
if  any  ground  or  building,  projection,  drain,  or  other 
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1 847.  thing,  contrary  thereunto ;  and  if  in  either  of  such  cases  it 
'  so  appear  by  the  certificate  of  the  official  referees,  then 
the  said  building,  projection,  drain,  or  other  thing, 
or  such  part  thereof  so  irregularly  built  or  begun  to  be 
built,  or  so  irregularly  altered  or  begun  to  be  altered, 
or  so  used,  shall  be  deemed  a  nuisance ;  and  thereupon 
it  shall  be  the  duty  of  the  surveyor,  and  he  is  hereby 
directed,  to  summon  the  builder  before  any  two  justices 
of  the  peace : "  and  the  clause  goes  on  to  provide  for 
the  mode  of  proceeding,  and  the  removal  of  buildings, 
&C.,  so  declared  nuisances.  By  section  52.,  for  the 
purpose  of  making  provision  concerning  streets  and 
other  ways  of  the  metropolis,  it  is  enacted,  **  with  re- 
gard to  such  streets  and  other  ways  hereafter  formed, 
so  far  as  relates  to  securing  a  sufficient  width  thereof, 
that,  from  the  passing  of  this  act,  all  the  conditions, 
regulations,  and  directions  contained  in  the  schedule 
(I.)  to  this  act  annexed,  shall  be  duly  observed  and 
performed ;  and  that,  if  any  person  ofiend  in  respect 
thereof,  he  shall  be  liable  to  all  the  penalties  and  for- 
feitures by  this  act  imposed  in  respect  of  any  buildings 
either  built  contrary  thereto  (a),  or  without  due  notice 
to  the  surveyor  appointed  in  pursuance  of  this  act  to 

Schedule (L)    inspect  such  buildings."  (b)      By   the  schedule  which 

is  here  referred  to,  "  every  street  (excepting  any 
mews)  must  be  of  the  width  of  forty  feet  at  the  least; 
but,  if  the  buildings  fronting  any  streiet  be  more  than 
forty  feet  high  from  the  level  of  the  street,  then  such 
street  must   be  of  a  width  equal   at  the  least  to  the 

Schedule  (K.)  height  of  the   buildings  above   such  level."     And  in 

schedule  (K.)  is  the  following  provision  with  r^ard  to 
buildings  of  the  first  class :  —  *^  Every  such  buildnig 
must  be  built  with  some  roadway^  either  to  it  or  to 
the  inclosure  about  it,  of  such  width  as  will  admit,  to 


(a)  See  Section  18. 


(6)  See  Section  13. 
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one  of  its  fronts,  of  the  access  of  a  scavenger's  cart,  of        1847. 
the  ordinary  size  of  such   carts/'    What  is  meant  by        — — 
*•  roadway  "  here,  —  whether  it  means  a  road  properly        *^^tbb 
formed  and  capable  of  being  used  as  such,  or  whether       Bavbr. 
this  provision  would  be  complied  with  by  building  on 
the   edge  of  a  ploughed   field,  —  may   be   matter   of 
doubtful  speculation.     The  68th    section,  which   pro-  Section  68. 
fesses  to  enumerate  the  functions  and  duties  of  the  sur- 
veyor,  requires  him   ^'  to  see  that  all  the  rules  and  di- 
rections of  the  act  are  well  and  truly  observed  in  and 
throughout  his  district."     By  section  71.  he  is  required  Section  71. 
to  make  a  solemn  declaration  of  official  fidelity,  before 
entering  upon  the  duties  of  his  office.     The  seventy-  Sectoon  77. 
seventh  section,   which  regulates   the   surveyor's  fees, 
provides,  that,  *'  if  the  work  in  respect  of  which  such 
fee  shall  become  payable,  have  not  been  done  in  every 
respect  agreeably  to  the  directions  of  this  act,  then  it 
shall  not  be  lawful  for  any  surveyor  to  receive  such  fee. 
By  receiving  his  fee,  therefore,  the  surveyor  in  effect 
certifies  that  in  his  judgment  the  buildings  are  com- 
pleted in  conformity  with  the  act.     Section  79.  imposes  Section  79- 
penalties  on  the  surveyor,  if  he  shall  be  guilty  of  ex- 
tortion, or  ^^  if  at  any  time  he  wilfully  neglect  his  duty, 
)r  behave  himself  negligently  or  unfaithfully  in  the  dis- 
charge thereof."     Under  this  provision,    the   surveyor 
voald  undoubtedly  be  liable  to  a  penalty  for  suffering 
iny  bouses  in  his  district  to  be  built  otherwise  than  in 
aooforroity  with  the  act     Sections  80,  81,  and  82.  re-  Sections  80^ 
pectively  relate   to   the    appointment   of   the   official       ' 
eferees,  their  functions,  and  the  course  of  proceeding 
0  put  them  in    motion.      The    1 08th  section,   which   Section  108. 
egolates  actions  against  persons  acting  under  the  act, 
ODtains  words  not  usually  found  in  acts  of  parliament : 
V  begins  —  '^  and  for   regulating  proceedings  against 
ersons  acting  in  pursuance  of  this  act,  be  it  enacted, 
^ith  regard  to  any  action  or  suit  against  any  person  in 
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1847.        respect  of  any  act  or  thing  done  or  intended  to  he  done 

in  pursuance  of  this  act,  so  far  as  relates  to  the  limita- 

Pateb  ^Jqj^  thereof,  and  to  the  notification  thereof  to  the  of- 
Bakbb.  fending  party,  and  to  the  venue  thereof,  and  to  the 
pleadings  therein,  and  to  the  evidence  of  the  matters 
thereof,  and  to  the  verdict  therein,  and  to  the  judgment 
of  the  court  thereon,  and  to  the  costs  of  such  action, 
and  to  the  recovery  of  such  costs,"  —  and  then  it  goes 
on  to  provide  that  no  such  action  shall  be  brought  after 
the  expiration  of  six  months  next  after  the  fact  com- 
mitted, that  the  defendant  shall  have  twenty-one  days' 
notice  of  action,  that  the  venue  shall  be  laid  in  London 
or  Middlesex^  and  that  the  defendant  may  plead  the 
general  issue,  and  give  the  act,  and  the  special  matter, 
in  evidence. 

It  appears  that  the  defendant,  in  his  capacity  of  sor* 
veyor  under  this  act,  insisted  that  the  houses  in  course 
of  building  by  the  plaintiff,  were  not  constructed  in 
conformity  with  the  act,  inasmuch  as  there  was  no 
finished  roadway  of  the  width  required  by  schedale 
(K.),  and  asserted  that  he  had  power  under  the  statute 
to  stop  the  completion  of  the  buildings  until  such  road- 
way was  properly  constructed.  The  learned  judge  was 
of  opinion  that  the  mere  leaving  a  space  of  the  required 
width  was  not  a  due  compliance  with  that  provision, 
but  that  there  must  be  a  formed  road.  Whether  this 
be  or  be  not  the  true  construction,  it  is  not  necessary  to 
determiner  The  charge  against  the  defendant  is,  that 
he  asserted  a  right  to  prevent  the  completion  of  the 
buildings.  In  cases  of  this  sort,  there  is  always  much 
danger  of  mistake  on  the  part  of  those  who  are  called 
to  prove  the  words  spoken.  Here,  there  was  some  dis* 
crepancy  in  the  evidence  of  the  three  witnesses  who 
were  examined :  but,  looking  at  the  whole  of  it,  I  in- 
cline to  think  the  defendant  must  be  taken  to  have 
meant  this  —  that,  inasmuch  as  the  houses  were  subject 
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to  inspection,  and  could  not  be  considered  completely        184<7. 

finished  unless  so  certiBed  by  him  as  district  surveyor,        

he  would  not,  by  receiving  his  fee,  allow  or  admit  that  Patbb 
they  were  completed,  until  a  propei*  roadway  was  made  Baker. 
thereto  in  conformity  with  the'  act.  Even  assuming 
that  he  meant  to  assert  a  right  to  stay  the  actual  pro- 
gress of  the  builder,  —  and  some  of  the  expressions 
used  by  him  seem  to  be  consistent  with  that  view,  — 
still  the  question  is  whether  there  was  any  thing  in  it 
that  could  properly  be  submitted  to  the  jury  as  evidence 
of  malice;  whether  the  defendant  was  actuated  by  a 
malicious  intention  to  injure  the  plaintiiF,  and  was  not 
acting  under  a  mere  misconception  of  the  power  and 
authority  vested  in  him  by  the  statute. 

One  of  the  leading  authorities  upon  this  subject,  and 
one  that  has  never  been  upon  any  occasion  impugned, 
is  the  case  of  Pitt  v.  Donovan.     That  was  an   action 
for  slander  of  title,  conveyed  in  a  letter  to  a  person 
about  to  purchase  an  estate  of  the  plaintiff,  imputing 
insanity  to  Y.,  from  whom  the  plaintiff  purchased  it, 
and  stating  that  the  title  would  therefore  be  disputed, 
per  quod  the  pro|X)sed  purchaser  refused  to  complete. 
It  appeared  at  the  trial  that  the  defendant  was  a  trustee 
under  the  marriage  settlement  of  Y.,  and  had  married 
his  sister ;  that,  under  the  marriage  settlement,  a  term  of 
years  in  the  estate  in  question  was  vested  in  the  de- 
fendant as  trustee  for  securing  to  Mrs.  Y.  her  jointure; 
and  that  the  defendant's  wife  was  heir-at-law  to   her 
brother  Y.,  in  the   event  of  his   dying   without   issue. 
After  a  lengthened  inquiry  into  the  sanity  of  the  plain- 
tiff   and    his  competency   to  execute  a  conveyance, 
Graham^  B.,  left  the  question  to  the  jury  upon  the  evi- 
dence, stating  to  them,  in  the  course  of  his  summing 
up,  ^*that,  in  order  to  maintain  the  action,  some  malice 
must  be  fixed  on  the  defendant,  that  is,  the  act  must  be 
injurious,  and  proceeding  from  an   improper  motive; 
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IS^?.        that,  if  the  evidence  satisfied  them  as  men  of  good  sense 

and  good  understanding,  that  Mr,  Y.  was  insane,  or  if 

Fater  ^i^g  defendant  entertained  a  persuasion  that  he  was  iih 
Baker.  sane,  upon  such  grounds  as  would  have  persuaded  a 
man  of  sound  sense  and  knowledge  of  business,  then 
the  defendant  would  be  entitled  to  a  verdict."  A  ver- 
dict having  been  found  for  the  plaintiff.  Lord  Elien- 
boroughf  in  making  absolute  a  rule  for  a  new  trial,  on 
the  ground  of  misdirection,  says  :  '*  I  cannot  help 
thinking  that  the  point  which  was  peculiarly  for  the  con* 
sideration  of  the  jury,  and  on  the  event  of  which  thb 
case  ought  to  depend,  was  not  left  to  them  correctlj, 
and  that  it  ought,  therefore,  to  be  presented  to  the  ooo- 
sideration  of  another  jury ;  and  that  point  is,  whether 
the  defendant  made  the  statement  bonajidei  ^^^  tinder 
an  honest  impression  of  its  being  the  truth,  or  whether 
he  made  it  maliciously,  and  for  the  purpose  of  slander- 
ing the  title  of  the  person  that  was  about  to  convey  his 
estate.  The  learned  judge  has  given  us  the  termsin  which 
he  left  the  case  to  them  —  ^  that  they  were  to  consider 
the  question,  and  to  judge  on  the  whole  of  the  efi- 
dence.'  No  doubt  of  that,  ^  That  the  gist  of  the 
action  was  malice/  Undoubtedly  it  was  so.  *  Not  malice 
in  the  worst  sense  :  but  it  was  enough  that  the  act  done 
was  wrongful,  and  done  under  circumstances  that 
marked  an  intention  to  do  an  injury :  and  that  wooU 
depend,  not  on  the  circumstance  whether  he  believed  it 
to  be  true,  but  whether  his  belief  was  such  as  a  mao 
of  sound  mind,  or  a  man  of  sense  and  knowledge  of 
business,  would  have  formed.'  Now,  that  is  what  he 
was  not  justified  in  saying;  for,  with  reference  to  (k 
competency  or  incompetency  of  Mr.  Y.,  certainly  the 
question  in  this  cause  does  not  depend  on  that  (a);  fcr, 
if  what  the  defendant  has  written  be  most  untrue^  bitf 

(a)  Alluding  to   a   part  of     Lord  EUenbontugfi)^  which  kft 
the  summing  up  (omitted  by      the  fact  of  inaaoity  to  thejof^ 
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Patsr 


levertheless  he  believed  it,  if  he  was  acting  under  the        1847* 
wst  vicious  of  judgments^  yet,    if  he   exercised   that 
^A^exiX,bon&Jide^  it  will  be  a  justification  to  him  in 
his  case.     Whether  his   belief  be  such  as  a  man  of       Baker. 
ound   sense  and   knowledge   of  business  would  have 
brmed,  is  not  the  question ;  the  opinion  which  a  rational 
nan  would  have  formed  on  such  a  subject  might  be 
hat  Mr.  Y.  was  competent;  but  that  the  jury   must 
irrive   at  their    conclusion  in   this   case   through  the 
nedium  of  malice  or  no  malice  in  the  defendant."     His 
ordship  afterwards  adds :  ^^  I  am  aware  that  there  are 
nany  things  reprehensible  in  the  letters,  but  they  are 
lo  slander  of  the  title,  if  the  defendant  believed  them, 
rhey  contain  disrespectful  and  improper  passages,  such 
IS  may  perhaps  be  libellous  on  the  person  of  the  party 
vhom  they  concern  ;  but  they  are  rather  a  confirmation 
>r  bis  belief  that  there  was  an  objection  existing  against 
iie  man,  on  the  ground  of  his  incompetency  to  do  the 
ict,  and  that  it  was  proper  to  make  it  to  the  person 
jvith  whom  he  was  corresponding.     I  should  be  very 
lorry  if  it  were  supposed,  from  the  result  of  this  mo- 
tion, that  there  is  the  least  imputation  on  the  gentleman 
nrho  is  the  plaintiff  in  this  cause.     There  is  not  any 
^ound  for  saying  that  he  has  conducted  himself  with 
ioy  view  to  his  own  interest  in  this  transaction ;  on  the 
contrary,  he  has   conducted  himself  rather  delicately 
gind  nicely.     But  the  question  does  not  turn  upon  his 
;x>Dduct ;  and  this  is  a  case  the  decision  of  which  is  to 
g^overn  other  cases  where  the  question  of  slander   ot 
dtle  may  occur ;  in  which  case  the  bona  fides  of  the 
communication,  and  not  whether  a  man  of  rational  un- 
derstanding would  have  done  so  and  so,  is  the  question 
to  be  canvassed.     A  man  of  intemperate  passions,  or  of 
ireak  understanding,  or  a  man  acting  under  an  erroneous 
impression,  may  be  carried  further  than  a  man  of  more 
mature  judgment ;  but  still  he  would  not  be  liable  to 
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1847.        an  action  of  slander  of  this  sort."     Every  sentence  of 

that  judgment  is  deserving  of  the   utmost   attention: 

^'"^       and  Bayley  and  Dampiefy  JJ.,  delivered  opinions  to  the 
Bakbr.       same  effect^  —  holding  the  proper  question  to  be,  malice 
or  no  malice,  and  that  the  defendant  bad  such  a  degree 
of  interest  in  the  subject-matter  as  to  prevent  his  being 
looked  upon  in  the  light  of  a  stranger. 

Let  us,  then,  see  whether  there  was  any  ground  upon 
the  evidence,  whence  it  might  or  ought  to  have  been 
left  to  the  jury  to  infer  that  the  defendant  made  the 
statement  he  did  under  the  influence  of  malice,  in  the 
sense  necessary  to  sustain  the  action.  In  the  first  place, 
the  defendant  was  not  a  mere  intruder :  he  was  a  per- 
son to  whom  was  confided  the  duty  of  seeing  the  pro- 
visions of  a  most  important  act,  properly  attended  to. 
The  sale  had  been  advertised  for  six  weeks;  and  it  is 
said  that  the  defendant,  therefore,  had  ample  time,  and 
was  bound,  to  intimate  his  objection  earlier  than  he  did. 
Suppose  he  might,  does  the  fact  of  his  omission  to  do 
so  furnish  any  ground  for  inferring  malice?  Bat  it  ap- 
peared, that,  on  the  27th  of  February,  which  was  three 
days  preceding  the  day  of  sale,  the  defendant  did  give 
the  plaintiff  notice  of  what  he  considered  to  be  infrac- 
tions of  the  act.  It  is  to  be  observed,  too,  that  all  the 
witnesses  appeared  to  be  more  or  less  connected  with 
the  plaintiff;  that  two  of  the  houses  were  sold;  and  that 
the  only  witness  who  stated  that  he  was  deterred  by  the 
defendant's  threat  from  bidding  at  the  sale,  was,  at  the 
time  of  the  trial,  a  tenant  under  the  plaintiff.  Next, 
it  appears  that  the  only  objection  stated  by  the  defend- 
ant in  the  sale-room,  was,  as  to  the  insuBSciency  of  the 
roadway.  If  maliciously  disposed,  he  might  then  have 
urged  another  objection,  viz.  as  to  the  insufficieocy  of 
the  drains;  for,  it  appeared,  that,  between  the  date  of 
the  notice  and  the  16th  of  March,  the  day  on  which  the 
defendant's   information  was  heard  before  the  odiciil 
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referees,  the  plaintiff  had  caused  that  defect  to  be  re-        J847. 

medied.     The  only  other  piece  of  evidence  that  was        

relied  on  as  shewing  malice,  was  the  remark  made  by  '*^'* 

the  defendant  in  the  presence  of  the  official  referees.        Baker. 
When  asked  by  a  friend  of  the  plaintiff's,  "  Why  do 
you  pursue  Mr.  Pater  ?  "  adopting  the  language  of  the 
question,   the  defendant  answered  —  **  The  reason   I 
pursue  him,  is,  because  he  is  steward  and  collector  for 
Mr.  Agar;  and,  as  I  cannot  attack  Mr.  Agar^  I  attack 
Mr.  Pater"     What  was  a  proper  motive  on  the  part 
of  a  person  in  the  defendant's  position  ?    Why,  to  ob- 
tain a  -due  and  faithful  observance  of  the  act.     What 
is  the  motive  the  defendant  assigns  ?    He  says,  in  effect, 
**  I  am  desirous  of  getting  the  roads  in  Agar  T(/am 
completed :  I  have  but  one  mode  of  enforcing  that,  viz. 
by  stopping  the  buildings :  and  you,  Mr.  Pater^  being 
:he  agent  of  Mr.  Agar^  the  ground-landlord,  are  the 
•nost  proper  person  for  me  to  pursue  for  that  purpose." 
[t  is  not  shewn  that  the  defendant  had,  or  could  have, 
my  feeling  of  personal  hostility  against  the  plaintiff: 
ind  the  ground  assigned  by  him  for  selecting  the  plain- 
iff,  is  perfectly  consistent  with  good  faith.     What  was 
aid  afterwards  as  to   the   plaintiff's  withdrawing  his 
ction,  can  hardly  be  relied  on  as  shewing  that  the  de- 
sndant  was  acting  from  personal  and  vindictive  motives. 
A'hether,  therefore,  the  roadway  was  or  was  not  pro- 
erly  set  out  within  the  meaning  of  the  act,  whether  it 
'as  the  defendant's  duty  to  take  steps  to  get  the  road 
at  into  an  efficient  state,  or  whether  he  had  any  power 
r  authprity  under  the  act  to  interfere  at  all,  is  not  the 
iiestion  here.     We  must  be  satisfied  that  there  was 
gal  evidence  to  warrant  the  jury  in  inferring  malice. 
*he  absence  of  authority  in  the  defendant  to  act  as  he 
id,  is  relied  on  by  the  plaintiff  as  a  circumstance  from 
hich  the  jury  might  be  justified  in  inferring  malice. 

VOL.  III.  —  C.  B.  3  K 
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184.7. 
Patbr 

V, 

Baker. 


But,  was  it  so  clear  that  the  act  did  not  warrant  the 
assumption  of  right  claimed  by  the  defendant?     I  must 
confess  I  have  entertained  some  doubt,  though  I  incline 
to  think  that  the  buildings  might  be  held  to  be  com- 
pleted, although  the  roadway  were  left  in  an  unfinished 
state.      It  is  to  be   observed,  however,    that  the  act, 
which  had  but  recently  passed,  had  not  been  the  sub- 
ject of  any  judicial  decision ;  and  that  the  defendant  is 
not  a  lawyer.     I  am  unable,  therefore,  to  bring  myself 
to  the  conclusion  that  the  defendant  had  no  probable 
cause  for  adopting  the  construction  he  did,  though  it 
might  not  be  a  strictly  correct  one.     But,  even  if  be 
had  no  probable  cause  for  so  construing  the  act,  I  am 
clearly  of  opinion  that  the  circumstances  were  not  such 
as  to  warrant  an   inference  of  malice.     There  was  an 
entire  absence  of  any  expressions  of  ill-will  towards  the 
plaintiff,  or  of  any  remarks  unconnected  with  the  sup- 
posed performance  of  the  defendant's  duty  under  the 
act.     All  seems  to  have  been  done  in  the  honest  and 
bonajide  belief  that  it  was  in  pursuance  of  his  duty. 

For   these   reasons,  I  am  of  opinion  that  the   rule 
for  entering  a  nonsuit  should  be  made  absolute. 


As  to  the 
amendment. 


Maule,  J.  I  concur  with  the  lord  chief  justice  in 
thinking  that  the  amendment  made  at  the  trial  was 
properly  made,  and  that  (the  declaration  being  so 
amended)  there  was  no  case  to  go  to  the  jury  for  the 
plaintiff.  His  lordship  having  gone  so  fully  into  the 
matter,  and  having  stated  so  clearly  the  way  in  which 
the  question  arises,  it  is  scarcely  necessary  for  me  to 
add  a  word. 

The  twenty-third  section  of  the  S  &  4  fF.  4.  r.  42.— 
reciting  that  **  great  expense  is  often  incurred,  and  de- 
lay or  failure  of  juspce  takes  place  at  trials  by  reason  of 
variances  as  to  some"  particular  or  particulars  between 
the  proof  and  the  record  or  setting  forth  on  the  record 
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or  document  on  which  the  trial  is  had,  of  contracts,        184?. 

customs,   prescriptions,  names,   and   other   matters  or        

circumstances  not  material  to  the  merits  of  the  case,  ^^^* 

and  by  the  misstatement  of  which  the  opposite  party  Bakbb. 
cannot  have  been  prejudiced,  and  that  the  same  could 
not  in  any  case  be  amended  at  the  trial,  except  where 
the  variance  was  between  any  matter  in  writing  or  in 
print,  produced  in  evidence,  and  the  record  {a)*'  —  gives 
power  to  the  judge,  if  he  shall  see  fit  so  to  do,  *^  to 
cause  the  record,  &c.,  when  any  variance  shall  appear 
between  the  proof  and  the  recital  or  setting  forth  on 
the  record,  &c.,  of  any  contract,  custom,  prescription, 
name,  or  other  matter,  in  any  particular  or  particulars 
in  the  judgment  of  such  court  or  judge  not  material  to 
the  merits  of  the  case,  and  by  which  the  opposite  party 
cannot  have  been  prejudiced  in  the  conduct  of  his  ac- 
tion, prosecution,  or  defence,  to  be  forthwith  amended, 
&c.,  on  such  terms,  as  to  payment  of  costs  to  the  other 
party,  or  postponing  the  trial,  to  be  had  before  the  same 
or  another  jury,  or  both  payment  of  costs  and  post- 
ponement, as  such  court  or  judge  shall  think  reason- 
able ;  and,  in  case  such  variance  shall  be  in  some  parti- 
cular or  particulars  in  the  judgment  of  such  court  or 
judge  not  material  to  the  merits  of  the  case,  but  such 
as  that  the  opposite  party  may  have  been  prejudiced 
thereby  in  the  conduct  of  his  action,  prosecution,  or  de- 
fence, then  such  court  or  judge  shall  have  power  to 
cause  the  same  to  be  amended,  upon  payment  of  costs 
to  the  other  party,  and  withdrawing  the  record  or  post- 
poning the  trial  as  aforesaid,  as  such  court  or  judge 
shall  think  reasonable,"  &c.  The  words  of  the  act 
assume  that  the  variance  must  be  in  a  matter  that  is 
material ;  the  restriction  is  as  to  its  materiality  to  the 
merits  of  the  case^  that  is,  material  with  reference  to  the 

(fl)  By  the  9  6/.  4.  r.  14. 
3  K  2 
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1847.        pleadings  and  the  course  of  the  cause  at  the  trial.    Was 
■        the  variance  here  in  a  matter  material  to  the  merits  of 
Pater       ^j^^  case?     For  the   purpose  of  ascertaining  this,  an 
Baker.       inspection  of  the  record   is  material,  not  conclusive. 
The  record  is  evidently  defective  in  consequence  of  a 
mistake  in  copying  the  declaration  from  the  pleadei^s 
draft  —  some  omission  or  transposition  of  words.    The 
amendment  does  not  substantially  alter  the  charge,  and 
could  not  possibly  prejudice  the  defendant  in  his  de- 
fence.    If  the  statute  did  not  apply  to  such  a  case,  it 
would  not  have  the  beneficial  operation  contemplated. 
Ai  to  malice.        The  remaining  question  is,  whether  there  was  evidence 

to  go  to  the  jury  upon  the  general  merits  of  the  case,*- 
any  evidence  of  express  malice.     This  is  an  action  for 
slander  of  tille,  which  is  a  sort  of  metaphorical  expres* 
sion.     Slander  of  title  may  be  of  such  a  nature  as  to 
fall  wilhin  the  scope  of  ordinary  slander.     Slander  of 
title  ordinarily  means  a  statement  of  something  tending 
to  cut  down  the  extent  of  title,  which  is  injurious  only 
if  it  is  false.     It  is  essential,  to  give  a  cause  of  action, 
that  the  statement  should  be  false;  and  therefore  false- 
hood is  given  in  evidence  under  not  guilty,  since  the 
new  rules.     It  is  essential  also  that  it.  should  be  mali- 
cious :  not,  as  Lord  EllenborougA  observes  in  Pitt  v. 
Donovan^  malicious  in  the  worst  sense ;  but  with  intent 
to  injure  the  plaintiiT.     If  the  statement  be  true,  if  there 
really  be  the  infirmity  in  the  title  that  is  suggested,  no 
action  will  lie,  however  malicious  the  defendant's  inten- 
tion might  be.     The  jury  may  infer  malice  from  the 
absence  of  probable  cause ;  but  they  are  not  bound  to  do 
so.     The  want  of  probable  cause  does  not  necessarily 
lead  to  an  inference  of  malice;  neither  does  the  exist* 
ence  of  probable  cause  aiTord  any  answer  to  the  action. 
Suppose  one  having  an  infirm  title  to  property  which 
he  is  going  to  sell,  or  to  make  the  subject  of  a  settle- 
ment, and  another,  moved  by  spite  and  malice,  discloses 
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what  he  believes  to  be  a  defect,  though  the  information        1847. 

afterwards  turns  out  to  be  untrue,  and  injury  results  to        

the  former ;  in  that  case,  an  action  would  lie,  the  slate-  "^ter 
ment  being  false  and  malicious,  and  injurious  to  the  Baker. 
plaintiff.  Unless  he  shews  falsehood  and  malice  and 
an  injury  to  himself,  the  plaintiff  shews  no  case  to  go  to 
the  jury.  If,  therefore,  we  are  of  opinion  that  there 
was  no  evidence  of  malice,  it  is  unnecessary  to  decide 
whether  or  not  the  defendant's  statement  was  false,  and 
consequently  unnecessary  for  us  to  determine  what  is 
the  proper  construction  of  the  act.  We  must  assume 
that  the  defendant  thought  he  had  power  to  stop  the 
buildings.  If  he  had  such  power,  however  malicious 
his  conduct,  no  case  could  be  made  against  him.  If  he 
bad  no  such  power,  then  alone  can  the  question  of 
malice  become  material.  The  construction  I  should 
put  upon  the  act,  is,  that  the  defendant  bad  not  the 
power  he  assumed  to  have,  and  that  a  **  roadway  ^  does 
not  necessarily  mean  a  complete  or  made  road.  The 
act,  however,  is  not  free  from  doubt.  Assuming,  then, 
that  tlie  defendant  had  not  the  power  he  said  he  pos- 
sessed, I  agree  with  the  lord  chief  justice  in  thinking 
that  there  was  no  evidence  to  go  to  the  jury  that  he 
was  actuated  by  malice.  He  was  not  a  stranger  to  the 
transaction.  It  was  his  duty  to  interfere.  He  is  to 
decide  on  the  nature  and  extent  of  his  powers ;  and  he 
must  take  care  that  he  does  not  stop  short  of  his  duty. 
It  must  be  borne  in  mind,  that,  of  all  questions  that  are 
presented  for  judicial  decision,  none  are  so  difficult  as 
those  that  arise  upon  acts  of  parliament.  Surely,  then, 
in  dealing  with  a  statute  of  confessedly  doubtful  and 
difficult  construction,  malice  is  not  to  be  inferred  from 
mere  mistake.  Where  a  man  has  no  pecuniary  motive, 
and  the  act  is  equivocal,  the  charitable  presumption  is, 
that  he  is  not  actuated  by  bad  motives. 

3  K  3 
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1847.  T^oY  these  reasons,  I  am  of  opinion  that  the  rale  for 

entering  a  nonsuit  raust  be  made  absolute. 

Pater 

Bakeh.  Cresswell,  J.     I  am  entirely  of  the  same  opinion. 

The  amendment  made  at  the  trial,  being  of  a  matter 
not  material  to  the  merits  of  the  case,  was  properly 
made.  Whether  the  words,  as  they  originally  stood  in 
the  declaration,  or  the  words  deposed  to  by  the  witnesses} 
were  those  actually  spoken,  could  make  no  difTerence  as 
to  the  defence.  The  defendant  could  sustain  no  pre- 
judice by  the  amendment.  No  new  plea  could  be 
necessary.  l*he  two  conditions  required  by  the  statute, 
therefore,  concur  in  favour  of  the  amendment. 

With  respect  to  the  other  point,  it  may  be  doubtful 
whether  the  defendant  took  a  correct  view  of  the  doty 
imposed  upon  him  by  the  7  &  8  VicL  c.  84.  But  there 
is  nothing  in  the  evidence  to  shew  that  he  did  not 
honestly  and  bond  fide  believe  his  construction  of  the 
act  to  be  a  correct  one.  There  is  nothing  at  all  to 
justify  an  inference  of  malice.  No  reasonable  man  coaM 
infer  it :  and  therefore  there  was  nothing  to  be  left  to 
the  jury. 

V.  Williams,  J.  I  am  of  the  same  opinion.  I  think 
we  should  materially  infringe  upon  the  rule  that  requires 
a  plaintiff  in  an  action  of  this  sort  to  give  evidence  of 
malice,  if  we  were  to  hold  that  there  was  any  thing  bere 
that  could  properly  be  submitted  to  the  jury.  I  never 
saw  a  case  so  utterly  bare  of  circumstances  to  wamot 
an  inference  of  malice. 

Rule  discharged. 
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Jan.  ig. 

T^EBT,  for  penalties  under  the  dramatic  copyright  jn  an  action 

act,  3  &  i  PF.  4.  c.  15.  (a)  "Pon  the 

The  declaration  stated,  that,  after  the  passing  of  the*  nr  ±*^    15 

3  &  4  f K  4.  c.  15.,  intituled    *^  An  act   to  amend  the  «.  2.  for  pe- 

laws  relating:  to  dramatic  literary  property,"  the  plaintiff  "^1^*^^  for  the 

^  .  J  r     r      j^  r  representation 

was  the  author  of,  and  did  compose,  a  certain  dramatic  ^f  ^  dramatic 

mtertainment  called  "  Princess  Battledore^  or  Harlequin  piece  of  the 

Vaiiilecock^*^  and  that  he  was  and  still  is  the  proprietor  ^  ^^\\^q1o^ 

hereof,  and  as  such  had  and  has  the  sole  liberty  of  re-  dramatic  en- 

)resenting  the  said  dramatic  entertainment;  and  that,  tertainment, 

vithin  twelve  calendar  months    next  before  the  com-  consent  it  is 

oencement  of  the  suit,  and  whilst  the  plaintiff  was  such  sufficient  to 

uthor  and  proprietor,  the  defendant,  on  twenty-three  t.  ^     .     , 

everal  occasions,  to  wit,  on  &c.  &c.,  and  without  the  words  of  the 

onsent  in  writing  of  the  plaintiff,  so  being  such  author  ^^^- 

nd  proprietor  as  aforesaid,  did  cause  the  said  dramatic  Auction  to  a 

Dtertainment  to  be  represented  at  a  certain  place  of  pantomime, 

ramatic   entertainment^   called    the    "  Theatre   Royal,  "".^  *  **'  ^  ^ 

dvayooli*  in  the  county  of  Lancaster^  contrary  to  the  part  of  the 

irm  of  the  statute  &c. ;  whereby  he  the  defendant  be-  entertain- 
ment, —  is 

^vithin  the 

protection  of  the  act. 

To  constitute  the  offence,  it  is  not  necessary  to  shew,  nor  need  the  declaration 

fTy  that  the  defendant  knowingly  invaded  the  plaintiff's  right. 

To  satisfy  an  undertaking  in  such  a  case  to  give  material  evidence  in  Mid' 

fsex,  the  plaintiff,  having,  in  order  to  prove  the  authorship,  first  shewn  himself 

Messed  of  the  manuscript  in  the  county  of  Surrey^  proved  that  it  was  by  his 

rection  offered  for  representation  or  sale  in  Middlesex^  to  the  proprietor  of  a 

»atre  there  :  —  Held,  that  this,  as  evidence  in  confirmation  of  the  previous 

3of  of  authorship,  was  sufficient  evidence  in  Middlesex  to  satisfy  the  under- 

dng. 

(a)    Extended    to    dramatic      ations,  by  the  5  &  6  Vict,  c.  45. 
!ces  and  dramatic  represent-      8S^9.0,  SI. 

3  K  4 
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J  847.  came  and  was  liable  to  pay  to  the  plaintiff,  for  each  such 
representation,  not  less  than  405.,  or  the  amount  of  the 
benefit  or  advantage  arising  from  each  of  such  represent- 
Simpson.  ations,  or  the  injury  sustained  by  the  plaintiff  thereupon, 
whichever  should  be  the  greater  damages  :  and  the 
plaintiff  averred  that  405.  was  the  greatest  damages 
recoverable  by  him  according  to  the  statute,  in  respect 
of  each  of  such  representations,  &c. 

Plea,  nil  debet^  "  by  statute." 

The  cause  was  tried  before  Coltmarij  J.,  at  the  first 
sitting  at  Westminster  in  this  term. 

The  venue,  which  was  originally  laid  in  Middlesex^ 
had  been  changed  to  Liverpool^  and  restored  to  MiddU" 
sex  upon  the  ordinary  undertaking  on  the  part  of  the 
plaintiff  to  give  material  evidence  in  that  county. 

It  appeared,  that,  in  the  year  1838,  the  plaintiff  wrote 
an  introduction  to  a  pantomime  called  *^  Princess  Battle^ 
dore,  or  Harlequin  Shuttlecock,**  The  work  was  com- 
posed at  the  plaintiff's  residence  in  Swrey.  It  existed 
only  in  manuscript.  The  representation  by  the  defend* 
ant  took  place  at  a  theatre  at  Liverpool^  where  it  was 
performed  twenty-three  nights.  The  defendant  had 
purchased  the  pantomime  in  1843  from  one  De  Hays^ 
in  the  bondjide  belief  that  De  Hays  was  the  author  of  it 
The  evidence  relied  on  by  the  plaintiff  as  satisfying  his 
undertaking  to  give  material  evidence  in  Middlesex j  was 
as  follows :  — 

The  plaintiff's  brother  proved,  that  he  had  seen  the 
manuscript  of  the  pantomime  in  question,  in  the  posses- 
sion of  the  plaintiff  in  the  years  1838  and  1839;  that, 
in  October y  1842,  he  received  the  manuscript  from  the 
plaintiff  in  Surrey^  and,  by  his  direction,  took  it  to  one 
Gomersallj  the  manager  of  the  Garrick  Theatre,  in  Good' 
man's  Fields^  in  the  county  of  Middlesex  ;  that  Gomer* 
sail  did  not  accept  it ;  and  that  he,  the  witness,  there- 
upon returned  it  to  the  plaintiff. 
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Another  witness,  named  Forrester^  also  proved  tliat        184>7. 
he,  in  1841,  heard  the  plaintiff  read,  apparently  from  a         ■ 
manuscript,  two  lines  of  a  pantomime  bearing  the  same  ^^^ 

title  as  the  one  in  question,  at  the  plaintiff's  house  in       Simpsoit. 
SwTey ;    and  that  he,  the  witness,  suggested  to  him 
another  character,  which  now  stood  as  a  part  of  the 
plaintiff's   production;   but   he  did  not   identify  that 
manuscript  with  the  one  produced. 

On  the  part  of  the  defendant,  it  was  submitted  that 
this  evidence  did  not  satisfy  the  plaintiff's  undertaking. 

For  the  plaintiff,  it  was  insisted  that  the  evidence 
offered  was  material,  not  to  prove  the  authorship  of  the 
piece  in  question,  but  to  shew  an  act  done  with  the 
manuscript  in  the  county  of  Middlesex^  before  the  time 
of  the  defendant's  alleged  purchase  from  De  Hays. 

The  learned  judge  ruled  that  the  plaintiff  had  given 
sufficient  evidence  to  satisfy  the  undertaking. 

It  was  further  objected,  on  the  part  of  the  defendant, 
that  the  statute  3  &  4  fK  4.  c.  15.  did  not  extend  to  the 
protection  of  pantomimes,  which  are  not  dramatic  enter" 
tainments  as  ordinarily  understood ;  that  it  did  not  apply 
to  the  performance  of  a  part  of  a  work ;  and  that,  to 
render  the  defendant  liable  to  the  penalties  imposed  by 
the  act,  it  was  incumbent  on  the  plaintiff  to  shew  that 
the  offence  was  knowingly  committed. 

The  learned  judge  overruled  these  objections;  and 
the  jury  returned  a  verdict  for  the  plaintiff  for  46/., 
being  405.  for  each  performance. 

M.  D.  Hill  now  moved  for  a  nonsuit,  on  the  ground 
that  the  undertaking  to  give  material  evidence  in  Mid^ 
dlesexj  had  not  been  complied  with,  or  for  a  new  trial,  on 
the  other  grounds  urged  at  the  trial ;  and  also  to  arrest 
the  judgment,  on  the  ground  that  the  declaration  did 
not  allege  the  performances  complained  of  to  have  been 
public  performances. 
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1847.  '^^^  construction  of  the  undertaking  contained  in  the 

rule  to  bring  back  the  venue,  underwent  considerable 

^*^  discussion  in  the  recent  case  of  Oark  v.  Dimsfbrd{a\ 
SimoN.  where  all  the  authorities  are  cited,  and  where  the  ma- 
jority of  the  court  held  such  undertaking  to  be  satisfied 
by  proof  of  any  fact  which  materially  conduces  to  the 
establishing  of  matter  which  may  be  in  issue,  arising  in 
the  county  to  which  the  cause  is  restored,  or  tending  to 
enhance  the  damages.  It  was  an  action  brought  agtinst 
the  defendant  for  criminal  conversation  with  the  plain- 
tiff's wife ;  and  an  act  done  in  Middlesex^  in  furtherance 
of  a  plan  for  hiring  lodgings  at  Bath  for  the  purpose  of 
facilitating  the  commission  of  adultery  there,  was  held 
to  be  a  sufficient  compliance  with  an  undertaking  to 
give  material  evidence  in  Middlesex.  Assuming  that 
case  to  lay  down  the  correct  rule,  here  was  no  evidence 
whatever  in  Middlesex  that  was  material  to  any  matter 
in  controversy  between  these  parties.  [_Maule,  J.  Was 
it  matter  of  controversy  at  the  trial  whether  the  plaintiff 
was  the  author  of  the  pantomime,  or  De  Hays?']  It  was 
the  main  question.  [^fVilde^  C.  J.  The  undertaking  is 
satisfied  by  evidence  tending  to  confirm  evidence  already 
given.  The  dealing  with  the  manuscript  in  Middleseif 
in  October^  1842,  was  strong  confirmation  of  its  prior 
existence.]  No  doubt  this  might  have  been  made  mate- 
rial, if  offered  as  the  first  link  of  a  chain  of  proof  to 
corroborate  the  evidence  of  the  plaintiff's  brother  as  to 
the  authorship.  But  the  question  is,  whether,  standing 
alone,  it  satisfies  the  undertaking. 

The  first  section  of  the  S  &  4  W,  4.  c.  15.  gives  the 
author  of  any  tragedy,  comedy,  play,  opera,  farce,  or 
any  other  dramatic  piece  or  entertainment,  the  sole 
liberty  of  representing  it,  or  causing  it  to  be  represented, 
at  any  place  of  dramatic  entertainment  in  any  part  of 

(a)  Ante,  Vol.  1 1,  p.  724.    And  see  Hall  v.  Story,  \6M,i\  W. 
63. 
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the  Briiisk  dommious :  and   the  second  section  enacts,        184-7. 

that,  "  if  any  person  shall,  during  the  continuance  of       

such  sole  liberty  as  aforesaid,  contrary  to  the  intent  of  this  ^^^ 

act,  or  right  of  the  author  or  his  assignee,  represent,  or  Simpsoi?. 
cause  to  be  represented,  without  the  consent  in  writing 
of  the  author  or  other  proprietor  first  had  and  obtained, 
ai  any  place  of  dramatic  entertainment  within  the  limits 
aforesaid,  any  such  production  as  aforesaid,  or  any  part 
thereof,  every  such  offender  shall  be  liable,  for  each  and 
every  such  representation,  to  the  payment  of  an  amount 
not  less  than  40s.,  or  to  the  full  amount  of  the  benefit 
or  advantage  arising  from  such  representation,  or  the 
injury  or  loss  sustained  by  the  plaintiff  therefrom,  which- 
ever shall  be  the  greater  damages,  to  the  author  or 
other  proprietor  of  such  production  so  represented 
contrary  to  the  true  intent  and  meaning  of  this  act,  to 
be  recovered,  together  with  double  costs  of  suit,  by 
such  author  or  other  proprietors,  in  any  court  having 
jurisdiction  in  such  cases  in  that  part  of  the  said  united 
kingdom,  or  of  the  British  dominions,  in  which  the 
offence  shall  be  committed  ;  and,  in  every  such  proceed- 
ing, where  the  sole  liberty  of  such  author  or  his  assignee 
as  aforesaid  shall  be  subject  to  such  right  or  authority 
as  aforesaid,  it  shall  be  sufficient  for  the  plaintiff  to 
state  that  he  has  such  sole  liberty,  without  stating  the 
same  to  be  subject  to  such  right  or  authority,  or  other- 
wise mentioning  the  same."  Pantomimes  are  not  men- 
tioned in  this  act,  though  they  are  mentioned  in  the 
twenty-third  section  of  a  statute  which  Is  in  pari  materidj 
viz.  the  6  &  7  Vict.  c.  68.:  and  they  clearly  do  not  fall 
within  the  desoi'iption  of  ^^  dramatic  entertainments." 
The  act,  being  penal,  is  to  be  construed  strictly.  In 
Tke  King  v.  Handy^  [a)  the  defendant  having  been  con- 
victed in  the  penalty  of  50/.,  under  the  statute  10  G.  2. 

(a)  6  T,  R.  286. 
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c,  28.  (a)  for  '*  acting,  representing,  and  perfbrming  a 
certain  entertainment  of  the  stage  called  tumbling/'  &c., 
at  Birmingham^  in  an   amphitheatre   erected   for  that 
purpose;  the  conviction  was  removed   to  the  court  of 
King's  Bench  by  certiorariy  in  order  to  take  the  opinion 
of  the  court  on  the  question,  whether  the  offence  came 
within  the  statute.     In  the  course  of  the  argument  was 
cited  a  case  of  Gallini  v.  Laborie  {b\  where  Lord  Kemfon 
had  held  that  the  statute  extended  to  dancing  and  ^'eveij 
other  species  of  stage  entertainment."    The  same  learned 
judge,  however,  said :  ^^  The  decision  in  the  case  alluded 
to,  of  Gallini  v.  Laborie^  was  perfectly  right,  because 
that  clearly  came  within  the  statute  25  G.  2.  c.  86.    Bat, 
if  I  expressed  myself^  as  has   been  now    represented, 
that  the  statute    10  G.  2.  extended  to  every  species  of 
stage-entertainment,  I   think   I  was  mistaken:   in  that 
case  it  was  not  necessary  to  consider  that  act  so  par- 
ticularly as  it  is  in  the  present  case ;  and,  our  immediate 
attention  being  now  called  to  it,  I  do  not  think  that 
tumbling  is  an   entertainment  of  the  stage  within  the 
meaning  of  that  act  of  parliament;  it  might  equally  be 
said  ihvX  fencing  on  a  public  stage  is.    By  the  8rd  section 
of  this  act,  a  copy  of  the  piece  to  be  represented  is  re- 
quired to  be  sent  to  the  Lord  Chamberlain  for  his  ap- 
probation previous  to  the  acting :  but  no  copy  could 
have  been  given  of  this  entertainment.     This  is  a  penal 
act  of  parliament ;  and  we  cannot  extend  it  to  enter- 


(a)  By  fiect  2.  it  is  enacted^ 
that^  if  any  person^  &C.4  with- 
out such  authority  or  licence  as 
aforesaid  (which  is  explained 
by  f.  1.  to  mean  letters  patent 
from  the  king,  or  licence  from 
the  lord  chamberlain)^  shall  act^ 
represent^  or  perform,  for  hire 
&c.,  any  interlude,  tragedy, 
comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stagey 


or  any  part  or  parts  therein,  be 
shall  forfeit  for  every  sodi 
offence  the  sum  of  502.  And 
sect.  3.  enacts  that  no  persoa 
shall  act,  &c,  for  hire,  any  nev 
interlude,  &c.,  unless  a  true 
copy  thereof  be  sent  to  the  lord 
chamberlain  fourteen  days  be- 
fore the  acting,  &c 
(/i)  5  T.  R.  242. 
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tainments   that   did   not   exist    when    the   statute   was        1847. 

made."     This  act  only  protects  integral  and  complete        

works.     Suppose  a  dramatic  piece,  the  joint  production  '^'^^ 

of  two  dramatists,  —  lilce  the  works  of  Beaumont  and       Sjupsok. 
Fletcher^  —  were   represented    without   authority,    how 
would  the  penalty  be  divided  ? 

The  intention  of  the  act  was,  to  protect  authors 
against  qffendefs.  Can  a  man  be  an  offender^  who 
honestly  buys  an  article  that  is  not  purchasable  in 
market  overt?  The  same  construction  must  be  put 
upon  this  act  as  if  the  penalty  had  been  500/.,  or  trans- 
portation. Actus  nonfacit  reuntj  nisi  mens  sit  tea.  {a)  In 
The  King  v.  Marsh  (&),  which  was  an  information  on 
the  5  Ann.  c.  14.  s.  2.  against  a  carrier  for  having  game 
in  his  possession  as  carrier^  it  seems  to  have  been  as- 
sumed that  the  defendant  would  have  been  excused  if 
he  could  have  shewn  that  the  alleged  offence  was  un- 
knowingly committed.  In  Paley  on  Convictions  (c),  it 
is  said,  that,  '^  If  one  of  the  ingredients  required  by  the 
statute  be  the  knowledge  of  the  party,  nothing  short  of 
a  direct  averment  to  that  eflect,  is  sufficient.  Thus,  in  a 
conviction  on  the  S6  G.  S.  c.  60.  s.  2.,  which  prohibits 
persons  from  putting  the  word  gilt  upon  metal  buttons, 
knowing  the  same  not  to  be  gilt^  the  information  charged 
that  the  defendant,  on  the  day  and  at  the  place  therein 
mentioned,  did  unlaxvfulh/  and  fraudulently  put  and  place 
for  sale  a  certain  number  of  metal  buttons,  having 
stamped  thereon  the  word  gilt^  the  said  metal  buttons 
not  being  gilt,  &c.,  contrary  to  the  statute.  The  con- 
viction was  quashed,  on  the  ground  that  the  defendant 
was  not  charged  with  having  exposed  to  sale  the  buttons 
marked  gilt^  knowing  that  they  were  not  gilt.  The  court 
considered  the  fact  of  knowledge  as  an  essential  con- 

(a)  3  InsU  107.  .     (c)  «rd  edit.  p.  93. 

(6)  9.B.Si  C.717.,  4  2).  «^ 
R.  260. 
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1847<        stituent  of  the  offence,  and  not  supplied  by  the  words 
unlawfidly^  fraudulently^  and  against  the  Joim   of  the 
^^  statute;  which  were  not  deemed  equJTalent  to  '  know- 

SiMFsoK.  ingly.'  It  seems  indeed,  to  have  been  the  opinion  of 
Lawrence^  J.,  that,  if  the  words  used  had  been  so  equi- 
valent, the  conviction  might  have  been  supported,  (a) 
But,  where  the  word  '  knowingly '  is  not  introduced 
into  the  statute  creating  the  offence,  there  the  scienter 
need  not  be  alleged  in  the  information ;  but  it  lies  on 
the  defendant  to  shew  such  a  degree  of  ignorance  as  will 
excuse  him."  {b)  In  Earl  Spencer  v.  Swannell(c\  it  was 
held  that  an  action  of  debt  for  penalties  for  not  setting 
out  tithes,  on  the  stat  2  &  S  Ed.  6.  c.  13.  is  a  pens! 
action  within  the  21  Jac.  1.  c.  4.  s.  4.,  and  therefore 
the  new  rules  as  to  pleading  do  not  apply  to  such  a 
case,  and  that  nil  debet  is  still  a  good  plea  to  such  io 
action,  {d)     So,  this  act  is  a  penal  one. 

As  to  the  arrest  of  judgment.  There  are  many  cases 
in  which  a  description  of  the  alleged  offence,  in  a  de* 
claration  or  a  conviction,  in  the  precise  words  of  tbe 
statute  creating  the  offence,  will  not  be  enough.  Id 
Fletcher  v.  Calthrop  {e\  the  defendant  justified  in  tres- 
pass for  assault  and  false  imprisonment,  under  a  con- 
viction which  set  forth  that  C  did,  by  night,  **  unlav* 
fully  enter  certain  inclosed  land,  with  a  net,  for  tbe 
purpose  of  taking  game,  to  wit,  partridges  and  pheasants, 
contrary  to  the  statute,  &c. ;  and  the  conviction  was  held 
bad,  for  not  stating  the  intent  to  be  to  take  game  there. 
Lord  Denmany  in  delivering  the  judgment  of  the  court, 
observes :  ^^  The  rule  laid  down  in  Paley  on  Con- 
victions (g),  that  it  is  sufficient  to  follow  the  words  of 
the  act  unless  the  offence  be  of  a  complicated  nature,  is 

(a)   The  King  v.  Jukes,  8     .     (rf)  And  see   7   M.  ^  G. 
T,  R.  036.  482  (a). 

(6)    Citing     The    King  v.  (e)  6  Q,B.  S80. 

Marsh,  ubi  suprd.  (/)  3rd  edit.  p.  108. 

(c)  3M.Si  ^.154. 
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open  to  two  objections.  It  does  not  rest  on  any  aa-  1847. 
thority ;  nor  does  it  furnish  any  criterion  by  which  the 
jastice  of  peace  or  this  court  can  discover  what  cases 
are  thus  complicated.''  And,  after  referring  to  The  Suipson. 
King  V.  Marsh  and  Jttmes  v.  Phelps  (a),  he  adds :  "  But 
Megina  v.  Corden  {b)  is  a  distinct  and  pointed  authority 
for  the  proposition  that  the  words  of  the  act  are  not  uni- 
versally all  that  must  appear  on  a  conviction.  There, 
the  charge  was  for  fishing  in  a  pond.  It  was  held 
naught,  for  want  of  negation  of  the  owner's  consent.  The 
same  argument  which  is  here  resorted  to  would  have 
supplied  that  defect,  and  was  pressed  on  the  court ;  who 
said,  however,  ^  The  offence  intended  in  this  conviction, 
is,  fishing  in  the  fishery  of  Mr.  Hayne^  being  private 
property.  But  all  tills  might  be  done,  for  aught  that 
appears  upon  this  conviction,  with  the  consent  of  the 
owner.  The  fact  ougiit  to  appear,  so  that  the  court 
may  be  able  to  judge  whether  the  conviction  be  agree- 
able to  law.  If  the  owner  had  been  the  complainer, 
that  would  have  shewn  his  dissent  (c) :  but  this  conviction 
is  upon  the  complaint  of  Martha  Buxton ;  and  it  does 
not  appear  that  the  defendant  has  been  guilty  of  fishing 
in  any  water  being  private  property,  without  the  con- 
sent of  the  owner.'  As  in  that  case  the  consent  of  the 
owner  was  required  to  be  negatived  in  the  conviction, 
so,  in  the  present,  the  necessity  of  its  alleging  an  intent 
to  kill  game  there,  is  deduced  from  the  enormous  conse- 
quences which  would  otherwise  follow."  And,  in  con- 
clusion, his  lordship  says :  *^  This  principle  is  well 
expressed  on  a  similar  though  not  exactly  the  same 
occasion,  in  Hex  v.  Baines  {d)  *  And  proceedings  in 
cases  of  this  nature,  which  are  to  deprive  a  man  of  his 
freehold  in  a  summary  way,  without  letting  him  be  tried 

(a)   11  A.S^  E.  483.,    3  P.  (c)  At   the    time    of  com- 

^  i>.  231.  plaining. 

(6)  4  5tfrr.2279.  (d)  2  Lord  Raym,   126.5. 

1269. 
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1847.  by  bis  peers,  are  always  construed  strictly,  and  never 
supplied  by  intendment  of  matter  which  don't  appear  on 
the  face  of  them/'  The  representation  spoken  of  in  the 
SiMPioM.  2nd  section  of  the  act,  clearly  means  a  public  repre- 
sentation. And  the  circumstance  of  its  being  averred 
to  have  taken  place  at  ^*  a  certain  place  of  dramatic  en- 
tertainment," makes  no  difference.  Consistently  with 
the  statement  here,  the  representations  may  have  been 
mere  rehearsals.  In  Chaney  v.  Payne  (a),  it  was  held 
that  a  conviction  under  the  70tb  section  of  the  pilot  act, 
6  G.  4.  c.  125.,  for  **  continuing^  in  charge  of  a  ship 
ader  a  duly  licensed  pilot  had  offered  to  take  charge  of 
her,  is  bad,  if  it  do  not  shew  that  the  offer  was  made  to, 
or  in  the  presence  of,  the  party  in  cliarge  of  the  vessd, 
or  that  it  otherwise  came  to  his  knowledge.  See  also 
the  cases  cited  in  Ransom  v.  Dundas  {b\  to  the  same 
effect. 

Wilde,  C.  J.  The  court  is  of  opinion  that  no  role 
should  be  granted  in  this  case.  The  first  point  made, 
is,  that  the  plaintiff*  ought  to  have  been  nonsuited,  inas- 
much as  he  had  failed  to  comply  with  his  undertaking 
to  give  material  evidence  in  the  county  of  Middlesex. 
The  evidence  given  was,  that  the  composition  the  re- 
presentation of  which  is  the  subject  of  this  action,  was, 
in  October 9  1842,  offered  in  Middlesex  to  the  proprietor 
of  a  theatre  there,  for  sale,  on  the  part  of  the  plaintiff 
It  is  true  there  was  something  like  evidence  previously 
given  of  authorship  in  Surrey ;  and  one  of  the  plaintiff's 
witnesses  deposed  to  his  having  heard  him  there  repeat 
two  lines,  as  if  reading  from  a  paper  which  he  beldio 
his  hand,  which  paper  was  not  produced  or  identified. 
It  is  said,  however,  that  this,  coupled  with  the  previous 
evidence  of  the  plaintifi*'s  brother,  that  he  had  seen  the 

(a)  1  Gale  <^  D.  348.  (6)  3  Seott,  4^2.  4^ 
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work  in  the  plaintiff's  possession  in  Surrey  in  the  years        1847. 

1888  and  1839,  clearly  established  his  authorship.    The        

plaintiff  might,  undoubtedly,  ifhe  had  pleased,  have  gone  ^'^ 

to  the  jury  on  that  evidence.  But  he  was  not  bound,  nor  Simeon. 
do  I  think  it  would  have  been  prudent,  so  to  do.  He 
was  perfectly  justified  in  seeking  to  confirm  it,  by  shew- 
ing, in  Middlesex^  a  person  in  possession  of  a  manuscript 
containing  the  lines  which  the  other  witness  had  heard 
repeated  in  Surrey.  Can  there  be  a  doubt  that  that  was 
strong  evidence  in  confirmation  of  what  had  gone 
before  ?  It  clearly  was  relevant  and  material  to  the 
maintenance  of  the  issue.  It  is  now  admitted,  that,  to 
satisfy  this  undertaking,  it  is  not  necessary  that  the 
evidence  should  be  essential  to  the  maintenance  of  the 
action :  but  it  must,  in  some  material  degree,  conduce  to 
the  establishing  the  matter  in  issue,  or  to  shew  the  ex- 
tent of  the  injury.  The  courts  have  never  considered 
these  undertakings  as  very  material  to  the  merits  of  the 
case.  Many  of  the  cases  have  been  made  to  turn  upon 
very  nice  and  subtle  distinctions.  Evidence  which  is 
not  necessary,  may,  in  many  ways,  be  material.  If  it  in 
my  material  degree  confirms  evidence  arising  elsewhere, 
t  is  enough. 

The  next  point  insisted  on  was,  that  the  production 

D  question, — a  pantomime, — is  not  within  the  protec- 

ian  of  the  act     Tlie  statute  professes  to  protect  **  any 

ragedy,  comedy,  play,  opera,  farce,  or  any  other  dra- 

latic  piece  or  entertainment,  composed,  and  not  printed 

nd  published  by  the  author  or  his  assignee."     It  is 

lid  that  pantomimes  are  not  expressly  mentioned  in 

le  act,  and  that  this  Is  not  an  entire  work ;  and  a  diffi- 

lity  has  been  suggested  as  to  the  recovery  and  appor- 

pnment  of  penalties  for  representing  a  play,  the  joint 

roduction  of  two  dramatists.     That,  however,  is  not 

m  case  now  before  us :  for,  it  is  not  correct  to  say  that 

e  work  in  question  is  not  an  entire  piece.     It  does  not 
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ftppemr  that  the  aotbcMr  proposed  to  add  anj  thing  to  it 
Ic  wasoompteteas&rashewas  coDoemed:  andyindced, 
so  Eir  perfect  was  it,  that  the  defendant  pkyed  it  pre- 
ciaelT  as  the  plaintiff  had  composed  it.  It  was  intended 
merel  J  as  an  introdoction  to  what  is  called,  in  theatriad 
pariancr,  *^  the  comic  business,"  the  tricks  of  the  pairti^ 
mime.  That  it  was  Taloable  propertjrt  ■>  shewn  fay  the 
defendant's  buying  it.  As  fer  as  we  can  collect  the 
nwaning  of  the  statute,  it  seems  to  us  to  be  a  dramatic 
piece,  of  the  description  the  act  was  meant  to  protect 

Then,  it  is  said,  that  the  defendant,  who  appeared  to 
hare  boma  fide  purchased  the  work  from  one  De  H^ 
in  ignorance  <if  the  plaintiff's  right,  is  not  an  offemkr^ 
and  consequently  b  not  liable  in  this  penal  actioa 
Whether  the  act  b  penal  or  not,  it  has  bat  one  object 
in  Tiew,  TiL  to  protect  the  author,  by  inflicting  a  far- 
feitore  on  persons  guilty  of  piracy.  The  second  sectioo 
enacts  that,  ^  if  any  person  shall,  contrary  to  the  intent 
of  the  act,  or  right  of  the  author,  &c.,  represent,  or  amse 
to  be  represented,  without  the  consent  in  writing  of  the 
author  or  other  proprietor  first  had  and  obtained,  it 
any  place  of  dramatic  entertainment  within  the  limits  of 
the  act,  any  such  production  as  aforesaid,  or  any  port 
thereof,  every  such  offender  shall  be  liable,  for  each  and 
cTcry  such  representation,  to  the  payment  of  an  aBKHmt 
not  less  than  401.,  *or  to  the  full  amount  of  the  benefit 
or  advantage  arising  from  such  representation,  or  the  in* 
jury  or  loss  sustained  by  the  plaintiff  therefrom,— wkidh 
ever  shall  be  the  greater  damages,  —  to  the  author  or 
other  proprietor  of  such  production  so  represented  ooo* 
trary  to  the  true  intent  and  meaning  of  the  act,  to  be 
recovered,  together  with  double  costs  of  suit,  by  todi 
author  or  other  proprietors,  in  any  court  having  jinw* 
diction  in  such  cases  in  that  part  of  the  united  knigdoVi 
&c.,  in  which  the  offence  shall  be  committed."  Tbt 
difficulty  of  taking  the  account  at  nisi  priusi  of  the 
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fit  arising  to  the  one  party,  or  the  loss  to  the  other,        1847. 

from  the  representation,  would  render  the  act  altogether       

illusory  if  the  penalty  were  to  be  regulated  solely  by  ^^^ 
that:  therefore  the  statute  has  very  wisely  given  the  Simpson. 
author  the  option  of  suing  for  the  405.  penalty.  The 
object  of  the  legislature  was,  to  protect  authors  against 
the  piratical  invasion  of  their  rights.  In  the  sense  of 
having  committed  an  offence  against  the  act^  of  having 
dbne  a  thing  that  is  prohibited,  the  defendant  is  an 
cffender.  The  plaintiff's  rights  do  not  depend  upon 
the  innocence  or  guilt  of  the  defendant.  It  seems  to  us, 
therefore,  that  this  pantomime  is  within  the  protection 
of  the  act,  that  the  now  defendant  is  an  offender,  and 
that  the  allegation  and  proof  of  a  scienter  were  not  ne- 
cessary to  entitle  the  plaintiff  to  such  protection.  The 
statute  would  altogether  fail  to  effect  its  object,  if  it 
were  necessary  to  shew  that  the  defendant  had  a  know- 
ledge of  the  plaintiff's  right  of  property. 

The  motion  in  arrest  of  judgment  is  equally  without 
foundation.  The  statute  prohibits  the  representation, 
without  the  consent  of  the  author  or  proprietor,  *^  at  any 
place  of  dramatic  entertainment."  The  legislature 
dearly  meant  places  where  dramatic  entertainments  are 
represented  to  which  the  public  are  admitted.  And 
what  the  legislature  meant  in  the  statute,  the  plaintiff 
mast  be  taken  to  have  meant  in  his  declaration.  The 
declaration  substantially  alleges  that  the  defendant,  in 
violation  of  the  statute,  has,  without  his  consent,  caused 
hia  piece  to  be  exhibited  at  a  place  of  dramatic  enter- 
tainment ;  and  that  allegation  is  sustained  by  shewing  a 
public  representation  in  a  licensed  theatre.  There  is 
no  suggestion  now  that  the  evidence  did  not  sustain  the 
charge.  Several  cases  were  cited  for  the  purpose  of 
shewing  that  it  is  not  always  sufficient  to  describe  an 
offence  in  the  words  of  the  statute  creating  it.  They 
ally  however,  were  cases  of  summary  convictions  by 
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courts  of  limited  jurisdiction.  I  apprehend  that  the  rule 
which  governs  cases  of  that  description  has  no  appli- 
cation here. 

For  these  reasons  we  think  that  the  defendant  is  not 
entitled  to  a  rule  upon  either  of  the  grounds  upon  which 
he  has  relied. 

Rule  refused,  (a) 


Nov,  6. 
1846. 

Id  an  action 
by  A;  an 
agent  em- 


(a)  Pabratt  tr.  Benassit. 


AbsumpsiTj  by  an  advertising 
agent,  against  a  member  of  the 
managing  committee  of  a  pro- 
ployed  by  B.  Jected  railway  company.  The 
to  cause  ad.  venue,  which  had  been  removed 
vertisements  f^<^™  Warwickshire  to  London 
to  be  inserted  ^P^"  ^^  ordinary  affidavit, 
in  newspa-  '^^  restored  to  the  county  of 
pers,  evi-  Warwick  upon  an  undertaking 

dence  that         ^>y  ^he  plaintiff  to  give  material 
A,  gave  orders   evidence  there, 
to  C.  to  insert       ^^   ^he  trial   before   Patte^ 

son,  J.,  at  the  last  assises  for 
Warwick,  the  plaintiff,  in  or- 
der to  satisfy  his  undertaking, 
proved  that  he,  being  employed 
by  the  company  to  cause  ad- 
vertisements to  be  inserted  in 
certain  newspapers,  employed 
one  nomas,  in  Warwick,  to 
satisfy  an  un.  Procure  one  to  be  inserted  in  a 
dertaking  newspaper    circulating  in   the 

upon  bring-       county  of  Warwick. 
ing  back  the  venue. 


such  adver- 
tisements, is 
material  evi- 
dence  in  the 
county  in 
which  such 
orders  were 
given,  to 


A  verdict  having  been  firand 
for  the  plaintiff,  damages  1  lOOL, 

WhiUhurst  now  moved,  par- 
suant  to  leave  leicivcd  to  Iub, 
to  enter  a  nonsnit,  on  the  ground 
that  tht  evidence  so  given,  did 
not  satisfy  the  ondertakiB^ 
He  submitted  that  the  new  con- 
tract made  by  the  plaintidrwith 
Thomas^  was  not  material  to 
the  issue  between  these  partiei 
and  that  any  thing  done  \if 
Thomas,  could  not  be  a  eon* 
pliance  with  the  undertakiiifi 

Per  curiam.  We  are  deirij 
of  opinion  that  the  evidnee 
given  did  satiaf j  the  plaintif' i 
undertaking. 

Rnkietad. 
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Chadwick  v.  Herapath.  «/«».  27. 

'^  ASE,  for  a  libel.  By  the  late 

Plea,  that  the  plaintiff  ought  not  further  to  main-   j  jq^    qr 
lin  his  said  action,  because  the   defendant   says  that    t.  2.,  a  de- 

16  libel  in  the  declaration  mentioned,  was,  before  and    ^^'^^^^J  ^^J 

,,.^,  ..  i-1  1.  •  Pl«"*  "**t  the 

t  the  time  ot  the  committmg  of  the  several  grievances    iji^i  ^^g  |q. 

I    the   declaration  mentioned,    and   after   the  passing   serted  in  a 

id   cominir  into   operation   of  an   act  passed  in  the   ^®.]^"P*P®' 

or  r  without  actual 

h  year  of  the  now  Queen,  to  amend  the  law  respecting   malice^  and 

tfieunatory   words    and    libel,    contained  in   a   public    without  gross 

nesliirence  • 
twspaper,    to   wit,  in  HerapatVs  Railway  and  Com^    ^nd  £at  he    • 

vcial  Journal ;  that  the  said  libel  was  then  inserted    inserted  a  full 

the  said  newspaper  without  actual  malice,  and  with-   ^^^fSJi  *nd 

*^  '^  '  may  pay 

t  gross  negligence :  And  the  defendant  further  says,  money  into 

It,  after  the  publication  thereof,  and  after  the  com-  ^^^  ^7  ^»y 

tting  of  the  same  grievances,   and   before   the  com*  jj,g  clause 

sDcement   of  this    action,    to    wit,   on   &c.,    he   duly  further  enacts 

erted  in  a  public  newspaper,   to   wit,  another  part  i* ^^*h 

publication   of  the    said    newspaper   called   Hera"  action^  it  shall 

*A's  JRailwatf  and  Commercial  Journal^  a  full  apology  ^  competent 

the  said  libel,  according  to  the  form  of  the  said  ^^  reply ^"ne- 

tute  in  such  case  made  and  provided :  And  the  de-  rally^  denying 

dant  now  brinirs  into  court  here  the  sum  of  5/.  ready    ^^/'^"J^l®  ^^ 

.     .  -  .        s'lch  plea :  — 

be  paid  to  the  plaintiff  by  way  of  amends  for  the  in-    Held^  that^ 

^  sustained  by  the  publication  of  the  said  libel  as    under  that 
*esaid,  and  the  causes  of  action  in  the  declaration    pii^ntiffisat 

itioned :  And  the   defendant   further  says  that   the    liberty  to 

deny  the 
whole,  or  any 
of  such  a  plea ;  and  that  a  replication  which  admitted  that  the  libel  was 
rted  in  a  newspaper,  and  the  payment  of  money  into  court,  and  traversed  the 
tion  of  the  libel  without  actual  malice,  and  widiout  gross  negligence^  and  the 
siencj  of  the  money  paid  into  court  as  amends^  was  good. 
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plaintiff  has  not  sustained  damages  to  a  greater  amount 
than  the  said  sum  of  money  last  mentioned  in  respect  of 
the  said  publication,  and  the  causes  of  action  in  the  de- 
claration mentioned  —  verification. 

Replication,  that  the  said  libel  was  not  inserted  without 
actual  malice,  and  without  gross  negligence,  in  manner 
and  form  as  in  the  plea  alleged ;  nor  did  the  defendant 
insert  a  full  apology  for  the  said  libel  according  to  the 
form  of  the  said  statute  in  such  case  made  and  provided, 
in  manner  and  form  in  the  said  plea  in  that  behalf 
alleged ;  that  the  plaintiff  had  sustained  damage  to  a 
greater  amount  than  the  said  sum  of  5L  in  respect  of 
the  said  publication,  and  the  causes  of  action  in  the  de- 
claration mentioned  —  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  repli- 
cation was  bad  at  common  law,  because  it  was  como- 
lative,  double,  and  multifarious,  in  traversing  conjointlj 
three  distinct  and  separate  allegations,  viz.  that  the  said 
libel  was  inserted  without  actual  malice,  and  without 
gross  negligence,  that  the  defendant  inserted  a  k& 
apology  for  the  said  libel  according  to  the  form  of  the 
said  statute  in  such  case  made  and  provided,  and  that 
the  plaintiff  had  sustained  damages  to  a  greater  amount 
than  the  said  sum  of  5L  paid  by  the  defendant  into 
court;  that  the  replication  traversed  in  the  negative^ 
matter  which  ought  to  have  been  traversed  in  the  affirm- 
ative, in  this,  that  it  alleged  that  the  said  libel  was  not 
inserted  without  actual  malice,  and  without  gross  n^ 
ligence,  which  several  negative  allegations  made  an 
informal,  improper,  and  argumentative  pleading  and 
issue,  and  the  aforesaid  negative  allegations  in  the  said 
plea  should  have  been  denied  by  positive  affirmative 
matter,  and  this  whether  the  replication  was  to  be  con- 
sidered one  at  common  law,  or  was  framed  under  and 
by  virtue  of  the  statute  in  such  case  made  and  pro- 
vided ;  that,  if  the  replication  was  intended  to  be  pleaded 
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according  to  the  provisions  of  the  said  statute  in  that        1847. 

behalf  then  it  was  bad,  because  it  should  have  been        

so  pleaded  in  express  terms,  and  it  should  have  been     Chadwiok 
alleged  therein  that  it  was  so  pleaded ;  that  this  repli-    Hbrapath. 
cation   was  not  the  general  replication   given   by  the 
statute ;  that,  if  the  same  was  pleaded  by  virtue  of  the 
provisions  of  the  statute  in  that  behalf^  it  was  insui&cient« 
in  this,  that  it  did  not  deny  the  tnAo/^  of  the  plea,  but 
admitted  a  part  thereof,  that  is  to  say,  that  the  libel  was 
contained  in  the  public  newspaper  therein  mentioned, 
Sic. 
Joinder  in  demurrer. 

BaaiUj  in  support  of  the  demurrer.  The  question  is 
IS  to  the  validity  of  the  replication.  The  plea  is  framed 
0  accordance  with  the  provisions  of  the  2nd  section  of 
he  late  libel  act,  6  &  7  Vict.  c.  96.  (a)  The  replication 


(a)  Which  enacts,  "  that,  in 
n  action  for  a  lihel  contained 
1   any   puhlic    newspaper    or 
ther  periodical  publication,  it 
uJl  be  competent  to  the  de- 
sndant  to  plead  that  such  libel 
as  inserted  in  such  newspaper 
r  other  periodical  publication 
ithout  actual  malice,  and  with- 
it  gross  negligence,  and  that, 
sfinre   the    commencement  of 
e  action,   or  at   the  earliest 
tportonity  afterwards,  he  in- 
rted   in   such   newspaper   or 
ber  periodical  publication,  a 
Q  apology  for  the  said  libel ; 
,  if  the  newspaper  or  periodi- 
l   publioation   in   which   the 
id  libel  appeared,  should  be 
linarily  published  at  intervals 
oeeding  one  week,  had  offered 
publish  the  said  apology  in 
f   newspaper    or    periodical 
blication  to  be  selected  by 
s  plaintiff  in  such  action ; 


and  that  every  such  defendant 
shall,  upon  filing  such  plea,  be 
at  liberty  to  pay  into  court  a 
sum  of  money  by  way  of  amends 
for  the  injury  sustained  by  the 
publication  of  such  libel ;  and 
such  payment  into  court  shall 
be  of  the  same  effect,  and  be 
available  in  the  same  manner 
and  to  the  same  extent,  and  be 
subject  to  the  same  rules  and 
regulations  as  to  payment  of 
costs  and  the  form  of  pleading, 
except  so  far  as  regards  the 
pleading  of  the  additional  facts 
hereinbefore  required  to  be 
pleaded  by  such  defendant,  as 
if  actions  for  libel  had  not  been 
excepted  from  the  personal  ac- 
tions in  which  it  is  lawful  to 
pay  money  into  court,  under  an 
act  passed  in  the  session  of 
parliament,  held  in  the  fourth 
year  of  his  late  Majesty,  in- 
tituled  '  An  act  for  the  further 


3  L  4 


888 


HILARY  TERM, 


1847. 

Cbadwiok 
Hbrapath. 


is  clearly  bad  at  common  law  for  duplicity ;  but,  by  that 
section,  the  plaintiff  may  *'  reply  generally,  denying  the 
whole  of  such  plea."  It  is  submitted,  however,  that,  \vl 
order  to  avail  himself  of  that  power,  a  plaintiff  most  ad* 
here  to  it  strictly,  and  he  ought  in  this  case  to  have 
traversed  the  whole  of  the  matters  alleged  in  the  plea, 
and  it  is  not  competent  for  him  to  deny  only  part. 
Here,  there  are  two  allegations  in  the  plea,  namely,  that 
the  libel  was  contained  in  a  public  newspaper,  and  the 
bringing  of  the  5/.  into  court,  which  are  not  denied  in  the 
replication  (a).  In  Leafs.  Robson  (b)  the  court  of  Ex- 
chequer held  a  plea  to  be  bad,  under  the  insolvent  act 
5  9i  6  Vict.  c.  116,  that  did  not  strictly  pursue  the 
form  given  by  that  statute.  [^Matde^  J.  In  that  case  the 
act  virtually  prescribed  the  form  of  the  plea :  here,  the 
statute  by  no  means  gives  a  form.  The  point  raised  in 
Lteiif  V.  Robson  came  before  this  court  in  Crillon  ▼. 
Deare  (c).]  Under  the  express  words  of  this  act,  the 
plaintiff  is  bound  to  deny  the  whole  of  the  plea.  [Mavk^  J. 
Is  not  the  meaning  of  the  act,  that  the  plaintiff  may 
deny  the  whole  or  any  part  of  the  plea  ?  I  have  no 
doubt  as  to  the  construction  of  the  act.  The  words,  ''it 
shall  be  competent  to  the  plaintiff  to  reply  generally, 
denying  the  whole  of  such  plea,"  mean,  that  he  shall  be 
at  liberty  to  deny  the  whole,  if  he  thinks  proper.]  To 
depart  from  the  plain  words  might  lead  to  great  incon* 
venience.  The  next  point  is,  whether  the  plaintiff,  in 
denying  the  plea,  must  not  pursue  the  correct  form  of 
pleading.  Here,  the  allegation  of  malice  is  denied  in  the 
form  of  two  negatives.  The  plaintiff,  in  order  to  sns* 
tain  his  action  for  libel,  is  bound  to  make  out  malice. 

amendment  of  tbe  law,  and  the  (a)  QtMWV,  whether  the  oiB' 

better  advancement  of  justice ; '  temporaneoua    recording  — dw 

and  that  to  auch  plea  to  aach  proceBM^verbal —  of  the  aet  cf 

action,   it  shall  be  competent  paying  money  into  ooort,  ii< 

to   the  plaintiff  to  reply  ge-  traveraable  aOa^aHon. 
nerally,  denying  the  whole  qf         (6)  13  If.  ^  IT.  651. 
euch  plea:'  (e)  Anii,  Vol  II.  p.  309. 
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iMatdey  J.  It  is  clear  that  the  malice  mentioned  in  the 
declaration  is  not  that  malice  which  is  negatived  by  the 
plea.  Cresswell,  J.  The  object  of  your  demurrer  is,  to 
change  the  burthen  of  proof  from  the  defendant  to  the 
plaintiff.  Mauley  J.  The  plea  does  contain  an  affirm- 
ative, and  the  replication  a  negative,  —  as  to  the  insertion 
of  the  libel  without  actual  malice,  and  without  gross  neg- 
ligence.] The  insertion  of  the  libel  is  admitted  on  both 
sides ;  the  traverse  relates  to  the  malice  and  gross 
negligence.  IfVilde,  C.  J.  The  traverse  is  on  the  in- 
sertion of  the  libel  in  a  qualified  manner.  It  is  a  com- 
pound proposition.] 

Per  curiam^ 

Judgment  for  the  plaintiff. 
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RiCKETTS  and  Others  v.  Jane  Bowhay,  Exe- 
cutrix of  John-Haye  Bowhay,  deceased,  and 
Others. 


Jan.  20. 


TUDGMENT  having  been  obtained  by  the  plaintiffs  xhe  ftct  of  a 
for  8045/.  2s.  9rf.,  in  an  action  yagainst  one  Jonathan  9cire facias,  to 
douter^   one  of  the  registered  public  oi&cers  of   The  ^  a  member 

of  a  banking 
eo-partneTBhip^  under  the  7  G,4h  c,  46. 1. 13.,  having  been  inued  without  leave 
of  the  court,  in  a  case  where  such  leave  is  necessary,  or  being  ambiguous  on  the 
ikoe  of  it^  is  a  mere  irregularity^  to  be  taken  advantage  of  on  motion^  and  promptly. 

But,  where  the  writ  stated  that  A.  B.  and  C*D.  "  were  at  the  time  of  thejudg^ 
ment  and  HiU  are  "  members  of  the  co-partnership,  and  prayed  execution  against 
them  ;  and  the  declaration  recited  a  scire  facias,  charging  them  as  executrix  and 
administrator  respectively  of  persons  who  were  members  at  the  thne  qf  their  re- 
epeetive  deaths  (which  took  place  before  the  judgment),  and  praying  execution  of 
tiie  goods  and  chattels  of  the  deceased  in  the  hands  of  A,  B,  and  C  D,  as  exe- 
cutrix and  administrator  to  be  administered :  —  Hdd^  that  this  misrecital  was  a 
•abstantial  variance,  the  right  to  take  advantage  of  which  was  not  waived  by  the 
garnishees'  obtaining  orders  for  time  to  plead. 

Qiuere  whether  under  this  statute  recourse  can  be  had  to  the  estates  of  de- 
ceased members  of  the  co-partnership. 
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Western  -  District  -  Bankings  Company  -^for  -  Dexxm^and- 
Cornwall^  a  scire  facias  was  sued  out  pursuant  to  the 
7  G.  4.C.  46.5. 13.  (a)  in  order  to  obtain  execution  against 
Jane  Bawhay^  James^Bennett  Job^  and  Richard'Oman 
Jobj  tested  the  20th  o(  April,  1846.  The  writ  was  as  fol- 
lows :  — 


*^  Victoria,  &c.,  to  the  sheriffs  of  London,  greeting: 
Whereas  F,  Ricketts,  T.  James,  and  H.  J.  Entham, 
lately,  to  wit,  on  the  7th  of  January,  1845,  in  Our  court, 
before  Sir  N.  C.  Tindal,  knight,  our  chief  justice,  and 
his  companions,  Our  justices  of  the  bench  at  fVestminster, 
under,  and  by  virtue  of,  the  statute  in  such  case  made 
and  provided,  by  the  judgment  of  the  same  court  re- 
covered against  Jonathan  Clouter,  one  of  the  present 
registered  public  officers  of  certain  persons  united  in 


(a)  Which  enacts,  *'  that 
execution  upon  any  judgment 
in  any  action^  obtained  against 
any  public  officer^  for  the  time 
beings  of  any  such  corporation 
or  co-partnership  carrying  on 
the  business  of  banking  under 
the  provisions  of  this  act^  whe- 
ther as  plaintiff  or  defendant^ 
may  be  issued  against  any  mem- 
ber or  members^  for  the  time 
beings  of  any  such  corporation 
or  co-partnership ;  and  that^  in 
case  any  such  execution  against 
any  member  or  members  for 
the  time  being  of  any  such 
corporation  or  co-partnership^ 
shall  be  ineflfectual  for  obtain- 
ing payment  and  satisfaction 
of  the  amount  of  such  judg- 
ment, it  shall  be  lawful  for  the 
party  or  parties  to  having  ob- 
tained judgment  against  such 
public  officer  for  the  time  being, 
to  issue  execution  against  any 
person  or  persons  who  was  or 
were  a  member  or  members  of 


such  corporation  or  copartDe^ 
ship  at  the  time  when  the  con- 
tract or  contracts,  or  eogsg^ 
ment  or  engagements,  in  [on] 
which  such  judgment  may  htie 
been  obtained,  was  or  were  en- 
tered into,  or  became  a  mesiber 
or  members  at  any  time  before 
such  contracts  or  engagementi 
were  executed,  or  was  a  mem- 
ber at  the  time  of  the  judgment 
obtained :  provided  always,  dut 
no  such  execution  as  last  men- 
tioned shall  be  iagned  witfaoat 
leave  first  granted,  on  motion 
in  open  court*  by  the  eovrt  in 
which  such  judgment  sbsH  hue 
been  obtained,  and  wbca 
[which]  motion  alian  be  made 
on  notice  to  the  peraon  or  per. 
BOOB  sought  to  be  charged;  mt 
after  the  expindon  of  thm 
years  next  after  any  audi  penos 
or  persona  shall  have  etmi  ^ 
be  a  member  or  members  of  MK^ 
corporation  or  co-partnenliip>" 
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co-partnership  and  carrying  on  the  trade  and  business 
of  bankers  in  England^  in  the  name  of  T?ie  Western" 
Distrtct'Banking'Compam/^or'Devofv^nd-Cornwallf  un- 
der and  by  virtue  of  and  according  to  the  form  and 
eflTect  of  an  act  of  parliament  made  and  passed,  &c.,  in- 
tituled, &c.,  and  that  the  said  Jonathan  Clouter  had  been 
then  duly  nominated,  appointed,  and  registered  as  such 
public  officer,  and  was  then  sued  for  and  on  behalf  of 
the  said  company,  according  to  the  form  and  effect  of 
the  said  act  of  parliament  in  such  case  made  and  pro- 
vided, S0^5L  2&  9(/.,  for  their  damages  which  they  had 
sustained,  as  well  on  occasion  of  the  not  performing  of 
certain  promises  then  lately  made  by  the  said  company 
to  the  said  Ricketts^  James^  and  Enthoroeny  as  for  their 
costs  and  charges  by  them  about  their  suit  in  that  be- 
half expended,  whereof  the  said  J.  Clouter  is  convicted, 
frond  patety  &c. :  and  now,  on  behalf  of  the  said  RickettSj 
JameSy  and  Enthoveny  in  our  same  court,  we  are  informed, 
that,  although  judgment  was  thereupon  given,  yet  exe- 
cution of  the  damages  aforesaid,  still  remains  to  be  made 
to  them ;  and  we  are  also   informed  on  behalf  of  the 
said  Ricketts,  Jamesj  and  Enthoven^  in  our  same  court, 
that  Jane  Bamhayy  exeaitrix  of  the  last  will  and  testament 
^  John-Haye  Bowhay,  deceased,  and  James-Bennett  Job 
uid  Richard- Osman  Job,  administrators  with  the  will  an-- 
nexed  of  the  effects  ^Hugh  Job,  deceased^  before  and  at 
fhe  time  of  the  recovering  and  giving  of  the  said  Judgment 
were,  and  from  thence  hitherto  have  been  and  still  are, 
members  of  the  said  co-partnership;  wherefore  the  said 
Jticketts,  James,  and  Enthoven  have  humbly  besought 
18  to  provide  them  a  proper  remedy  in  this  behalf; 
md  We,  being  willing  that  those  things  which  in  Our 
Ame  court  are  rightly  done,  should  be  duly  carried  into 
sxecution,  and  that  what  is  just  in  this  behalf  should  be 
lone,  command  you,  that,  by  honest  and  lawful  men  of 
rour   bailiwick,   you   make   known   to   the   said  Jane 
Bowhay,  executrix  as  aforesaid,  and  J.  JB.  Job,  and  R.  O. 
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18i7.        Job^  administrators  as  aforesaid,  that  they  and  each  of 
them  be  before  our  justices  at  Westminster^  on  the  8th  of 
Afoy,  1846,  to  shew  cause,  if  they  have  or  know,  or  if 
BowHAT.      any  or  either  of  them  has  or  knows,  of  anything  to  say 
for  themselves,  himself,  or  herself,  why  the  said  Bickelts, 
JameSf  and  Enthooen^  ought  not  to  have  execution  against 
the  said  Jane  Baaohay^  executrix  as  aforesaid^  and  J.  £ 
Job,  and  tL  O.  Job,  administrators  as  aforesaid,  of  the 
damages  aforesaid,  according  to  the  force,  form,  and 
efiect  of  the  said  recovery,  and  of  the  statute  in  such 
case  made  and  provided,  if  it  shall  seem  expedient  for 
them  so  to  do,  and  further  to  do  and  receive  what  cor 
said  court  shall  then  and  there  consider  of  them  in  this 
behalf,"  &c 

On  the  24th  of  October,  in  the  same  year,  a  declara* 
tion  was  delivered  to  the  respective  parties,  as  follows:  — 

*^  London,  to  wit.  The  sheriffs  of  London  were  com- 
manded, whereas,  F.  Bicketts,  T.  James,  and  H.  J. 
Enthaven,  lately,  in  the  court  of  our  lady  the  Qaeen 
here,  to  wit,  on  the  7th  of  January^  1846,  before,  &c, 
under  and  by  virtue  of  the  statute  in  such  case  made 
and  provided,  by  the  judgment  of  the  same  court,  re- 
covered against  «/.  Clouter,  one  of  the  then  present 
registered  public  officers  of  certain  persons  united  in 
co-partnership  and  carrying  on  the  trade  and  business 
of  bankers  in  England,  in  the  name  of  7^r  Westent- 
District'  Bankings  Company  •  for-  Devon*  and  *  Cornwall, 
under  and  by  virtue  of,  and  according  to  the  form  and 
efiect  of,  nn  act  of  parliament  made  and  passed,  &&, 
intituled,  &c.,  and  which  said  J.  Clouter  had  been  then 
duly  nominated,  appointed,  and  registered,  as  such 
public  officer,  and  was  then  sued  for  and  on  behalf  of 
the  said  company,  according  to  the  form  and  efiect  of 
the  said  act  of  parliament  in  such  case  made  and  pro- 
vided, 3045/*  2s.  9d.,  for  their  damages,  &€•,  whereof 
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the  said  «7.  douter  was  convicted,  prout  patet,  &c. ;  and 
then,  on  behalf  of  the  said  Ricketts,  James,  and  Enthoven, 
in   Her  Majesty's   same   court,   Her  Majesty  was  in- 
formed, that,  although  judgment  was  thereupon  given, 
yet  execution  of  the  damages  aforesaid  then  still  re- 
mained to  be  made  to  them ;  and  Her  Majesty  was  also 
then  infbrmedj  on  behalf  of  the  said  Ricketts,   James, 
and  Enthoven,   in   her  same  court,   that    John-Haye 
Bowhay,  and  Hugh  Job,  since  deceased,  before  and  at 
the  time  of  the  recovering  and  giving  of  the  said  Judg- 
ment, were,  and  each  of  them  was,  andjrom  thence  con- 
tinuaUy  up  to  and  until  and  at   the  time  of  their  re* 
qiective  deaths  hereinafter  mentioned,  remaitied,  members 
t^ the  said  co-partnership;    and  Her  Majesty  was  also 
then  informed,  on  behalf  of  the  said  Ricketts,   James^ 
and  Enthoven,  in  Her  same  court,  that  afterwards,  and 
e^er  the  giving  and  recoveritig  of  the  judgment  cfore^ 
saidj  and  whilst  the  said  John-Haye  Bowhay  remained 
and  continued  such  member   of  the  said  co-partnership, 
and  before  execution  made  upon  the  said  judgment  so  re^ 
covered  as  ctforesaid,  to  wit,  on  the  21st  of  October, 
1840,  the  said  John-Haye  Bowhay  died,  having  ^st 
duly  made  and  published  his  last  will  and  testament,  and 
thereby  constituted  and  appointed  Jane  Bowhay  executrix 
thereof,  after  whose  death,  and  before  any  execution  made 
upon  the  said  judgment   so  recovered  as  ctforesaid,   the 
und  Jane  Bowhay  duly  proved  the  said  last  will   and 
testament  of  the  said  John-Haye   Bowhay,   and  took 
tpoii  herself  the  burthen  of  the  execution  of  the  same  s 
tnd  Her  Majesty  was  also  then  informed,  on  behalf  of 
*ie  said  Ricketts,  James,   and  Enthoven,  in  her  same 
twrt,  that  afterwards,  and  ctfter  the  giving  and  recover^ 
'ng  the  judgment  aforesaid,  and  whilst  the  said  Hugh 
Fob  remained   and  continued  such  member  of  the  said 
thpartnership,  and  before  execution  made  upon  the  said 
udgment  so  recovered  as  ctforesaid,  to  wit,  on  the  22iid 
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of  October^  1844,  the  said  Hugh  Job  diedj  q/ier  who$e 
deaths  and  before  execuiion  upon  the  said  judgment  so 
recovered  as  q/oresaid^  to  wit^  on  the  I2th  ^'September, 
1845,  administration  of  all  and  singular  the  goods^  chat' 
telSf  and  credits  which  were  of  the  said  Hugh  Job,  de- 
ceased,  at  the  time  of  his  death,  hy  William,  by  Divine 
Providence  Archbishop   of  Canterbury,  primate  of  dl 
England,  and  metropolitan,  in  due  form  of  lam  was  granted 
to  James-Bennett  Job  and  Richard-Osman  Job,  with  the 
last  wiU  and  testament  of  the  said  Hugh  Job  annexed; 
as  by  the  information  of  the  said  Ricketts,  James,  and 
Enthoven,  in  Her  said  Majesti/s  court.  Her  said  Ma- 
jesty had  been  given  to  understand;  wherefore  the  said 
Ricketts,  James,   and   Enthoven  had  huihbly  besought 
Her  said  Majesty  to  provide  them  a  proper  remedy  in 
that  behalf,  and  Her  Majesty,  being  willing  that  those 
things  which  in  her  same  court  are  rightly  done  shoald 
be  duly  carried  into  execution,  and  that  what  was  just 
in  that  behalf  should  be  done,  commanded  the  said 
sheriffs  of  Lotidon,  that,  by  honest  and  lawful  men  of 
their  bailiwick,  they  should  make  known   to  the  said 
Jane  Bawhay,  executrix  of  the  said  John-Haye  Baalunf 
as  aforesaid,  and  the  said  J*  B.  Job  and  fi.  O.Jcb,  ad- 
ministrators of  the  said  Hugh  Job  as  aforesaid,  that  they 
and  each  of  them  should  be  before  Her  Majesty's  justices 
at  Westminster,  on  the  Ist  of  May,  1846,  to  shew  if  they 
had  or  knew,  or  if  any  or  either  of  them  had  or  knew, 
of  anything  to  say  for  themselves,  himself,  or  herself 
why  the  said  Ricketts,  James,  and  Enthoven  ought  not 
to  have  execution  against  the  said  Jane  Bawhm^,  execu- 
trix of  the  said  John^Haye  Bawhay  as  aforesaid,  and 
J.  B»  Job,  and  R.  O.  Job,  administrators  of  the  said 
Hi^h  Job  as  aforesaid,  of  the  damages  as  aforesaid,  to 
be  levied  of  the  goods  and  chattels  which  were  if  tie 
said  John-Haye  Bowhay  and  Hugh  Job  respedivefy,  et 
the  time  of  their  deaths  respectively,  in  the  hands  of  fik 
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uiid  Jane  Bowhay  as  executrix  as  aforesaid^  and  of  the 
said  J.  B.  Job  and   R.  O.  Job,  as  administrators  as 
aforesaidj  to  be  administered^  according   to   the  force, 
form,  and  effect  of  the  said  recovery,  and  of  the  statute 
io  such  case  made  and  provided,  if  it  should  seem  ex« 
pedient  for  them  so  to  do ;  and  further  to  do  and  re- 
ceive what  Her  Majesty's  said  court  should  then  and 
there  consider  of  them  in  that  behalf,  &c.     And  now 
here  at   this  day  come  the   said  RickettSj  JameSf  and 
Enthaoen^  by  F.  £.,  their  attorney,  and  offer  themselves 
on  the  fourth  day  against  the  said  Jane  Bowhay^  execu- 
trix as  aforesaid,  and  the  stkiHi  J. B.  Job  BXiAR.O.Joby 
administrators  as  aforesaid,  in  the  plea  aforesaid;  and 
the  sheriffs   of  London^  to   wit,  «7*  L.   and   W.  J.  C, 
Esquires,  sheriffs  of  London  aforesaid,  now  here  return 
that  the  said  Jane  Bowhayy  executrix  as  aforesaid,  and 
the  said  «7.  B.  Jcb  and  R*  O.  Job^  administrators  as  afore- 
said, have  nothing  in  their  bailiwick  whereby  or  by 
which  they  can  make  known  to  them  as  by  the  said 
writ  they  are  commanded,  nor  is  the  said  Jane  Bamhay^ 
executrix  as  aforesaid,  nor  are  the  said  J.  B.  Job  and 
IL  O.  Job^  administrators  as  aforesaid,  nor  are  any  nor 
b  either  of  them,  found  in  the  same*     And  the  said 
Jane  Bowkai/j  executrix  as  aforesaid,  being  solemnly 
demanded,  by  H.  fV.  &,  her  attorney,  comes,  and  the 
said  «/•  B.  Job  and  JR.  O.  Job^  administrators  as  aforesaid, 
being  also  demanded,  by   G.  JF*.,  their  attorney,  also 
come.     And  thereupon   the  said  Ricketts^  James^  and 
Enikovefti  pray  that  execution  may  be  adjudged  to  them 
against  the  said  Jane  Bowhay^  as  such   executrix  as 
aforesaid,  and  against  the  said  J.  B.  Job  and  22.  O.  Job^ 
as   such  administrators   as   aforesaid,  of  the  damages 
aforesaid,  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  said  John- Hay e  Bowhay  and  Hugh  Job, 
respectively^  at  the  time  of  their  deaths  respectively^  in 
their  hands  to  be  administered,  according  to  the  force, 
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form,  and  effect  of  the  said  recovery,  and  of  the  statutes 
in  such  case  made  and  provided,"  &c. 

This  declaration  was  indorsed  with  a  notice  to  plead 
thereto  in  eight  days,  and  with  a  demand  of  plea.  On 
the  2nd  of  Naoember^  1846,  an  order  was  obtained  on 
behalf  of  J.  B.  Job  and  R.  O.  «7o6,  for  ten  days'  time 
to  plead,  *'  pleading  issuably,  rejoining  gratis,  and 
taking  short  notice  of  trial;"  and,  on  the  ISth,  a  second 
order  was  obtained  by  them  for  a  week's  further  time 
to  plead,  ^^  pleading  issuably,  without  prejudice  to  anj 
application  to  set  aside  the  declaration,  as  being  incon- 
sistent with  the  writ"  Three  orders  for  time  to  plead 
had  also  been  obtained  on  behalf  of  Jane  BaaJuyi  the 
last  being  <^  without  prejudice  to  any  application  to  set 
aside  the  proceedings  for  irregularity." 

John-'Haye  Bawhay^  the  testator,  died  on  the  21st  of 
October  J  1840;  and  Hugh  Job^  the  intestate,  on  the  S!Otli 
of  October^  1844;  both  having  been  members  of  the  co- 
partnership at  the  time  of  their  respective  deaths. 

It  did  not  appear  when  the  debt  was  contracted.  But 
the  co-partnership  was  dissolved  on  the  14th  ot  Augnsiy 
1844,  and  the  judgment  against  Clouter^  one  of  the  public 
oi&cers,  was  obtained  on  the  7th  of  January^  1845.  No 
execution  had  issued  against  any  of  the  shareholders. 

Upon  affidavits  detailing  these  facts,  and  alleging  tint 
the  scire  facias  was  sued  out  without  leave  of  the  court) 
and  without  any  previous  notice  to  the  parties, 


Non,  14. 1 6. 
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M.  Smithy  in  Michaelmas  term,  last  on  behalf  of  Jams- 
Bennett  Job  and  Richard'Osman  Job  and  Jane  Bcmkait 
respectively,  obtained  rules  nisi  to  set  aside  the  xin 
Jacias,  the  declaration,  and  all  subsequent  proceedings, 
or  the  declaration  and  subsequent  proceedings.  He  sub- 
mitted, that,  although,  in  ordinary  cases,  the  obtainiif 
an  order  for  time  to  plead,  waives  an  irregularity  in  pi^ 
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cess  or  declaration,  that  rule  could  not  be  applied  to  a 
case  of  this  description,  where  the  writ  was  altogether 
a  nullity,  and  the  declaration,  without  a  writ  to  warrant 
it.  He  refen-ed  to  Cross  v.  Law  (a),  Whittenbury  v. 
Lccw  (i),  and  Eardley  v.  Law.  (c), 

CAantieUf  Serjt.,  shewed  cause.  That  which  is  com* 
plained  of  is  mere  irregularity,  and  is  waived  by  obtain- 
ing time  to  plead,  upon  the  terms  on  which  time  is 
uniformly  granted. 

The  first  objection  relied  on  to  support  the  rules,  is, 
that  this  scire  facias  issued  without  the   leave  of  the 
court.     The  thirteenth  section  of  the  statute  enables  a 
creditor  having  obtained  judgment  against  the  public 
officer  of  a  banking  co-partnership,  to  issue  execution 
against  three  classes  of  persons  —  first,  members  for  the 
time  being  —  secondly,  members  at  the  time  when  the 
contract  was  entered  into  —  thirdly,  members  at  the 
time  of  the  judgment  obtained.     As  against  the  last  two 
classes,  the  leave  of  the  court  is  necessary  before  a  scire 
facias  can  issue ;  but  no  leave  is  required  for  the  issuing 
of  a  writ  against  members  of  the  first  class,  within  which 
these  parties  fall.     [^Matdej  J.     This  writ  is  ambiguous 
DD  the  face  of  it:  as  expounded  by  the  declaration,  it 
appears  that  the  plaintiffs  seek  to  have  recourse  against 
the  estates  of  persons  who  were  members  of  the  co-part- 
lership  at  the  time  of  the  contract,  but  who  were  not 
nembers  at  the  time  of  the  judgment.]     The  writ  is  at 
ill  events  good  upon  the  face  of  it.     And,  suppose  leave 
»f  the  court  was  necessary,  the  issuing  the  writ  with- 
out it  is  only  an  irregularity.   In  Bradley  v.  Warburg  [d\ 
ly  an  act  of  parliament  {e)  incorporating  The  Patent- 
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Bolling-^nd'Compressing-Iron  Company^  it  was  provided 
that  every  judgment  against  the  nominal  defendant 
might  be  executed  against  the  person  and  estate  of 
every  shareholder,  provided  *^  that  no  such  execution 
should  issue  without  leave  first  granted  by  the  court  in 
which  such  judgment  should  have  been  obtained,  upon 
motion  in  court,  and  after  notice  of  motion:"  and  it  was 
held  that  the  circumstance  of  a  scire  facias  having  issued 
without  the  leave  of  the  court,  could  not  be  pleaded  as 
a  defence  in  bar  of  the  action,  but  was  an  irregularity 
merely,  for  which  an  application  might  be  made  to  the 
court  to  set  aside  the  writ.  Supposing,  therefore,  this 
writ  to  have  been  irregularly  issued,  that  objection  has 
been  waived  by  the  laches  of  the  parties. 

The  declaration  does,  in  some  unimportant  respects, 
differ  from  the  writ.  The  writ  states  that  Jane  Bowhay 
and  the  two  Jobs  were  at  the  time  of  the  judgment,  and 
still  are,  members  of  the  co-partnership,  and  prays 
execution  against  them ;  and,  though  it  adds  their  repre- 
sentative character,  it  does  not  seek  to  charge  them  in  that 
character.  The  declaration  states  that  the  testator  and 
intestate  were  at  the  time  of  the  judgment,  and  thence 
until  their  respective  deaths  remained,  members :  it  then 
states  their  deaths,  and  the  grant  of  probate  and  letters 
of  administration  to  Jane  Bamhay  and  the  two  Joiki 
respectively ;  and  prays  execution  against  the  goods  and 
chattels  of  the  testator  and  intestate.  [^Maule^  J.  Upon 
this  writ,  the  plaintiffs  might  have  declared  either 
against  the  estates  of  the  testator  and  intestate^  or 
against  these  parties  as  present  shareholders.  They 
have  elected  the  former  course.  It  is  consistent  with 
the  declaration  that  the  shares  of  the  deceased  persons 
never  came  to  their  representatives.]  There  can  be  no 
objection  to  suing  out  the  writ  generally,  and  declaring 
in  a  more  limited  manner.  Suppose  the  writ  is  good, 
the  variance  between  it  and  the  declaration  may  be 
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matter  of  error;  and  the  court  will,  if  there  be  any 
doubt,  leave  the  parties  to  that  remedy.  [F.  Williams^  J. 
It  is  not  mere  matter  of  form.  Do  the  representatives 
of  deceased  shareholders  become  members  of  the  co- 
partnership at  all?]  That  consideration  may  introduce 
a  difficulty  as  to  the  declaration,  and  may  make  it  im- 
portant to  preserve  the  writ. 
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M.  Smithy  in  support  of  the  rules.  An  executor  or 
an  administrator  cannot,  as  such,  do  any  act  to  make 
himself  a  partner  in  a  joint-stock  company :  it  was  so 
decided  by  Lord  Langdale^  M.  R.,  in  the  recent  case  of 
Barker  v.  Buttress,  {a)  ' 

The  writ,  as  issued,  did  not  necessarily  require  the 
leave  of  the  court.  But,  taking  the  declaration  as  ex- 
pounding the  writ,  the  necessity  for  a  previous  appli- 
cation to  the  court  is  made  apparent.  The  objection  to 
the  writ  is  not  mere  form :  it  goes  to  the  very  substance 
of  the  matter.  A  party  moving  for  a  scire  facias  in 
order  to  have  execution  against  former  members  of  a 
banking  company,  on  a  judgment  against  the  registered 
public  officer,  must  shew  that  he  has  made  substantial 
and  bondjide  endeavours  to  obtain  an  available  exe- 
cution against  the  present  members ;  and  the  court  will 
decide,  on  the  motion,  whether  sufficient  diligence  has 
been  used  in  the  particular  case :  Eardley  v.  Law.  (b) 
Coleridge^  J.,  there  says :  ^'  The  statute  distinguishes 
between  the  class  of  persons  primarily,  and  the  class 
secondarily,  liable.  The  last  are  to  be  called  upon 
only  after  certain  proceedings  have  been  taken  against 
the  first.  Mr.  Wigktman  was  compelled  to  admit, 
that,  according  to  his  view,  the  proceedings  against 
the  first  were  to  be  taken  almost  pro  Jbrmd,  But 
that  stultifies  the  act.     It  is  clear,  that,  for  proceeding 
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against   the   second   class   of  persons,    leave   must  iie 
obtained  from  the  court;    but,  if,  to  warrant  the  pro- 
ceeding,  a   formal  act  only,  and  nothing  substantial, 
were  required,  the  provision  as  to  leave  would  be  un* 
necessary.     Something  real  must  have  been  done,  and 
bondjide^  before  a  plaintiff  can    ask  for   his   remedy 
against  the  persons  secondarily  liable."     Here,  the  de- 
claration introduces  a  totally  different  liability  from  that 
mentioned  in  the  writ,  and  shews  that  the  parties  now 
sought  to  be  charged,  have  been  deprived  of  the  notice 
and  inquiry  the  statute  intended  that  they  should  have. 
[  Wildcy  C.  J.     The  question  is,  whether,  by  obtaining 
time  to  plead,  you  do  not  treat  the  declaration  as  one 
requiring  a  plea.]     That  undoubtedly  would  be  so  in 
an  ordinary  case :  but  it  would  not  be  doing  substantial 
justice  to  apply  that  rule,  in  all  its  strictness,  to  a  case 
upon  this  act  of  parliament. 


Wilde,  C.  J.  Considerable  difficulty  has  arisen  in 
this  case  from  the  anxiety  of  the  court  to  do  what  is  just 
and  proper  in  the  particular  case,  and,  at  the  same  time, 
to  avoid  infringing  a  general  rule  of  practice.  The 
effect  of  taking  a  step  in  a  cause  after  notice  of  an  ir- 
regularity, and  the  propriety  and  duty  of  promptly 
taking  advantage  of  a  technical  objection,  have  always 
been  considered  matters  of  very  considerable  importance. 
Without  intending  at  all  to  infringe  the  rule  that  the 
obtaining  an  order  for  time  to  plead,  operates  as  a 
waiver  of  any  irregularity  in  the  writ  or  the  declaration, 
I  think  we  may,  under  the  peculiar  circumstances  of  this 
case,  grant  the  relief  prayed.  The  question  arises  upoo 
a  comparatively  modern  act  of  parliament,  which  iin* 
poses  liabilities,  and  confers  remedies,  exemptions,  and 
discharges  of  an  entirely  new  character;  and  mocb 
difficulty  occurs  in  giving  effect  to  them  consistently 
with  the  application  of  the  ordinary  rules  by  which  the 
discretion  of  the  court  is  governed. 
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The  remedies  given  by  the  act  to  persons  who  have 
ontracted  with  a  joint-'Stock  banking  company,  are  to 
e  pursued  against  the  public  officer.     A  judgment  ob- 
lined  against  him  is  to  enure  to  the  effect  of  giving 
right  to  have  execution  against  different  classes  of 
ersons  upon  different  conditions.     The  ISth  section 
nacts,    **  that   execution    upon  any  judgment   in  any 
ction  obtained  against  any  public  officer  for  the  time 
sing  of  any  such  corporation  or  co-partnership  car- 
ing on  the  business  of  banking  under  the  provisions 
'  the  act,  whether  as  plaintiff  or  defendant,  may   be 
sued  against  aji^  member  or  members^  for  the  time  beings 
such  corporation  or  co-partnership :  and  that,  in  case 
y  such  execution  against  any  member  or  members,  for 
5  time  being,  of  any  such  corporation  or  co-partnership 
all    be   ineffectual   for  obtaining  payment  and  satis- 
:tion  of  the  amount  of  such  judgment,"  upon  that  con- 
ion,  and  in  that  case,  *^  it  shall  be  lawful  for  the  party 
parties  so  having  obtained  judgment  against  such 
blic   officer  for  the   time  being,  to   issue   execution 
linst  any  person  or  persons  who  was  or  were  a  member 
members  of  snch  corporatiofi  or  to~partnership  at  the 
e  when  the  contract  or  contracts^  or  engagement  or 
;agements,  on  which  such  judgment  may  have  been 
ained,  was  or  were  entered  ititOy  or  became  a  member  or 
Ufcrs  at  any  time  before  such  contracts  or  engagements 
f  executed j"* — thus  rendering  liable  persons  who  would 
have  been  liable  at  common  law, — *^  or  was  a  member 
\e  time  of  the  judgment  obtained^^  —  without  regard  to 
ther  they  were  partners  at  the  time  the  contracts 
*  entered  into  or  executed*    The  clause  having  given 
extraordinary  remedy,  then  proceeds  to  enact  that 
>  such  execution  as  last  mentioned  shall  be  issued 
out  leave  first  granted,  on  motion  in  open  court,  by 
:oart  in  which  such  judgment  shall  have  been  ob- 
d>  and  when  [which  ?]  motion  shall  be  made  on 
e  to  the  person  or  persons  sought  to  be  charged, 
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nor  aFter  the  expiration  of  three  years  next  after  any 
such  person  or  persons  shall  have  ceased  to  be  a  mem- 
ber or  members  of  such  corporation  or  co-partnership." 
Under  these  circumstances,  it  is  obvious  that  it  may  not 
always  be  very  easy  to  apply  to  cases  arising  upon  this 
act,  the  ordinary  rules  of  law.    The  legislature  has  songht 
to  make  the  remedy  co^extensive  with  the  inconvenience 
intended  to  be  obviated.     And,  accordingly,  the  leave  of 
the  court  is,  in  certain  cases,  to  be  obtained  before  exe- 
cution can  be  issued,  and  notice  is  to  be  given  to  the 
party  sought  to  be  charged.    What  notice  shall  be  given, 
must,  of  course,  be  decided  by  the  court.     When  the 
parties  are  before  it,  the  court  will  inquire  within  which 
of  the  three  classes  described  in  the  13th  section  the 
persons  against  whom  execution  is  prayed,  fall.    Fur- 
ther, the  court  is  charged  with  the  duty  of  ascertain- 
ing that   the  execution  against  members   of  the  first 
class  has  been  ineffectual,   before  recourse   is  had  to 
the  second  and  third;  that  is,  that  all  due  means  have 
been  taken   to   obtain   satisfaction  against   the  parties 
primarily   liable;   before   execution    is   allowed  to  go 
against  those  whose  liability  only  arises  on  their  default 
That  is  a  matter  which  obviously  goes  to  the  substantiil 
merits.     Let  us  see  what  has  been  done  here.    The 
plaintiff,  having  recovered  a  judgment  against  the  public 
officer  of  The  Western-District- Banking  Company  with- 
out any  leave  of  the  court,    sues   out   a  scire /adas 
against  Jane  Btmhay^  describing  her  as  ^^  executrix  of  the 
last  will  and  testament  of  John-Haye  Bcnsihay^  deceased}" 
and   against  James^Bennett  Job    and    Richar(l'OmB» 
Jobf  describing  them  as  *^  administrators  with  the  will 
annexed  of  the  effects  of  Hugh  Job^  deceased."     It  Buy 
be  observed  that  this  writ  appears  to  be  framed  with 
studied  ambiguity.     Though  it  describes  the  parties  io 
their   representative  characters,  it  does  not  profess  to 
take  a  remedy  against  them  in  that  character,  but  pe^ 
sonally, — leaving  the  description  contained  in  the  writ 
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apparently   immaterial;    for,  if  co-parlners   or   share- 
bolders,    it  is   perfectly  immaterial    whether   they   are 
Bzecutrix  and  administrators  or  not;  their  liability  being 
laid  as  a  liability  in  respect  of  the  membership.     If  an 
ipplication  had  been  made  by  the  persons  thus  sought 
to  be  charged,  to  set  aside  the  writ  when  so  issued,  the 
inswer  would  have  been  — ■  that  they  were  charged  as 
3ersoiis  who  were   members  of  the  co*-partnership  at 
he  time  of  the  judgment,  and  who  also  continued  to 
ye  members   at  the  time   being.     No  one,  therefore, 
x>uld  have  felt  justified  in  advising  an  application  to  set 
iside  the  writ  in  the  first  instance.     Then  comes  the 
leclaration.     When  delivered,  what  is  its  form  ?  {a)    It 
Tofesses  to  recite  the  writ,  but  it  in  truth  recites  a 
)tally  different  one :  it  recites  a  writ,  stating,  that  John- 
laye  Bcnxkay  and  Hugh  Job  were  members  of  the  co* 
artnership  in  question  at  the  time  of  the  judgment,  and 
>  remained  until  the  time  of  their  respective  deaths ; 
lat  Jakn-Haye  Bowkay  died  after  judgment,  and  before 
Lecution,  to  wit,  on  the  21st  of  October^  1840,  and  that 
8  will  was  duly  proved  by  Jane  Bowhay^  his  executrix  ; 
id  that  Hugh  Job  also  died  after  judgment  and  before 
ecution,  to  wit,  on  the  22nd  of  October^  1844,  and 
at  administration  of  his  effects  was  granted  to  Jame$^ 
nmett  Job  and  Richard- Osman  Job.    There  is  no  such 
iL     The  writ  originally  sued  out  then  alleges  that 
$  plaintiffs  have  prayed  Her  Majesty  to  provide  them 
iroper  remedy,  and  that  thereupon  the  sheriff*  is  com- 
nded  to  make  known  to  ^^  the  said  Jane  Bawhay^ 
icutrix  as  aforesaid,  and  J.  B.  Job  and  IL  O.  Jobt 
ninistrators  as  aforesaid,"  that  they  be  before  the  jus- 
ts on  a  certain  day,  to  shew  cause  why  execution 
uld  not  issue  against  them.     The  writ  recited  in  the 
taration,   however,  now  discloses  that  the  plaintiff's 
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I)  Usually  the  declaration  verba,  and  alleges  the  sheriff's 
nre  facias  does  not  recite^  return,  and  the  appearance  of 
tete  out  the   writ  in  kiec      the  garaiahee  —  defendant 

3  M  4 


904 


HILARY  TERM, 


1847. 

RiCKETTS 
BOWHAY. 


seek  to  charge  the  parties,  not  as  members  of  the  co- 
partnership at  the  time  of  the  contract,  or  at  the  time  of 
the  judgment,  or  as  members  at  the  time  being,  what- 
ever that  may  mean ;  but  it  calls  upon  them  to  shew 
cause  why  execution  should  not  be  had  against  them, 
of  the  damages  aforesaid  —  **  to  be  levied  of  the  goods 
and  chattels  which  were  of  the  said  John^Haye  Baahm/ 
and  Hugh  Job  respectively,  in  the  hands  of  the  said 
Jane  R^rwhay^  as  executrix  as  aforesaid,  and  of  the  said 
J.  B.  Job  and  R.  O.  Joby  as  administrators  as  aforesaid, 
to  be  administered,"  &c.    It  is  to  be  remembered  that  a 
judgment  against  several  partners,  one  of  whom  dies, 
survives  against  the  others :  and  there  is  nothing  in  this 
act  of  parliament  to  alter  the  effect  of  the  death  of  a 
party  in  this  respect*     It  is  now  suggested  on  the  part 
of  the  defendants  that  the  purpose  and  object  of  this 
writ,  —  in  itself  susceptible  of  two  constructions, — are 
by  the  declaration  shewn  to  be,  that  it  should  attach 
upon  a  construction  which  rendered  necessary  a  notice 
that  has  not  been  given,  and  an  inquiry  which  has  not 
been  gone  into;  and  that  they  now  for  the  first  time 
learn,  from  the  explanation  and  construction  put  upoo 
the  writ  by  the  plaintiffs  themselves,  that  it  is  defective 
This  being,  as  already  observed,  a  comparatively  mo- 
dern act,  and  one  that  has  not  been  much  brought  under 
the  consideration  of  the  court,  —  except  with  regard  to 
the  mode  of  introducing  parties  on  the  record,  and  the 
mode  of  taking  advantage  of  an  irregularity  in  issuing  a 
scire  facias  without  the  leave  of  the  court,  where  such 
leave  is  necessary,  —  it  behoved  the  parties  here  calkd 
upon,  to  consider  well  the  course  they  should  pursue* 
Accordingly,  the  declaration  having  been  delivered  oo 
the  24th  of  October^  1 846,  they  obtained  orders  for  time 
to  plead.    Generally  speaking,  time  to  plead  is  obtained 
upon  condition  that  the  plaintiff  is  not  to  be  embarrassed 
by  any  thing  that  does  not  go  to  the  substantial  meftfSi 
All  defences  of  that  sort  are  waived.     Can  it  be  coo- 
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tended  that  the  objection  relied  on  in  this  case,  does  not 
go  to  the  merits,  because  it  is  not  matter  of  pleading  ? 
A  general  demurrer  is  held  to  be  consistent  with  the 
true  construction  of  the  condition  to  plead  issuably,  be- 
cause it  must  go  to  the  merits  of  the  case.     A  party  is 
not  to  be  precluded  from  taking  an  objection  which  goes 
to  the  merits  of  the  case,  though  it  assumes  the  form  of 
m  irregularity.     It  seems  to  me,  that  the  objection  to 
:his  writ  is  well  founded,  and  goes  to  the  whole  sub- 
itance  and  merits  of  the  case ;  and  that,  regard  being 
lad  to  the  course  pursued  by  the  plaintiffs  in  creating 
be  ambiguity,  the  case  is  not  to  be  held  to  fall  within 
be  ordinary  rule,  which  precludes  a  defendant  from 
akiDg  such  an  objection  at  so  late  a  period.     I  there- 
bre  think  the  rule  must  be  made  absolute  for  setting 
side  the  writ  as  well  as  the  declaration. 


1847. 

RiCKBTTS 

V, 
Bow  HAY. 


Maule,  J.     The  statute   gives  a  diflferent  mode  of 

roceeding  against  parlies  who   were  members  at  the 

me  of  the  contract   or  of  the  judgment,  from    that 

'hich    it  gives   against  members  for  the  time   being. 

Vhere  a  scire  facias  issues  against  one  who  is  a  mem- 

er  for  the  time  being,  that  is,  at  the  time  the  writ  is*- 

les,  no  leave  of  the  court  is  necessary  :  but,  in  the  other 

ises,  leave  must  first  be  obtained  on  motion  in  open 

>urt,  and  which  motion  is  to  be  made  on  notice  to  the 

erson  sought  to  be  charged.     Here,  it  is  sought  to 

large  the  parties  in  respect  of  the  liability  of  the  testa- 

\T  and  intestate  whom  they  respectively  represent.     It 

lay  be  found  that  the  statute  gives  no  remedy  in  such 

case :  but,  at  all  events,  it  must  be  subject  to  all  the 

mditions  that  are  incident  to  the  liability  of  the  par- 

cular   class   to   which    they   belong,  —  notice,    where 

>tice  is  necessary,  and  some  attempt  to  obtain  satis- 

ction  against  parties  primarily  liable.     No  such  notice 

IS  been  given,  or  attempt  made,  here.    The  writ  states 

lat  Jane  Bormhay  and  the  two  Jobs  were  at  the  time  of 
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the  jttdgment^  and  stiU  are^  members  of  the  co-partuer- 
ship :  ill  the  latter  capacity,  they  would  not  be  entitled 
to  notice ;  but>  in  the  former,  a  previous  notice,  and 
leave  of  the  court,  would  be  necessary.     To  be  rej^lar, 
the  writ  should  enable  the  party  charged  to  see  whether 
or  not  it  is  a  writ  that  requires  notice,  viz*  whether  it 
seeks  to  charge  him  as  a  present  member  of  the  co* 
partnership,  or  as  a  member  at  one  of  the  other  periods 
|X)inted  out  in  the   act.     This  writ,  therefore,  betng 
equivocal  in  this  respect,  is  irregular  in  point  of  form, 
and  might,  I  think,  have  been  set  aside  on  that  ground. 
That,  however,  is  an  objection  which  the  defendants  have 
passed  by.     They  now  object  that  the  substance  of  the 
transaction  is,  that  the  plaintiffs  are  seeking  to  charge 
them  in  respect  of  a  liability  existing  at  the  time  of  the 
judgment,  and  that  therefore  notice  and  leave  of  the 
court  were  necessary.     The  absence  of  notice  of  a  pro- 
ceeding requiring  notice,  is  clearly  an  objection  of  sub- 
stance, and  not  of  mere  form.     The  statute,  they  say, 
does  not  entitle  the  plain tilFs  to  have  execution  against 
them,  until  due  means  have  been  taken  to  obtain  satis- 
faction from  the  parties  primarily  liable,  and  due  notice 
given  to  them.     That  is  an  objection  which  is  not  appa- 
rent on  the  face  of  the  writ,  but  appears  only  when  the 
declaration  is  delivered.     Upon  the  delivery  of  the  de* 
claration,  the  defendants  obtained  orders  for  time  to 
plead,  upon  the  usual  condition  on  which  that  indulgence 
is  granted,  —  that  of  pleading   issuably.      According 
to  the  ordinary  practice,  the  time  for  taking  advantage 
of  a  variance  between    the   writ   and    the  declaratKMi, 
runs  from  the  time  of  the  filing  or  delivery  of  the  de» 
claration.     I'he  question  is,  whether  a  defendant  waives 
that  right  by  obtaining  time  to  plead.     On  the  part  of 
the  plaintiffs,  it  is  insisted  that,  by  obtaining  time  to 
plead,  the  defendants  have  elected  to  treat  the  declara- 
tion as  a  thing  requiring  a  plea.     I  do  not,  however, 
consider  that  they  have  done  so.     Suppose  this  to  be  a 
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case  of  fraud,  I  think,  upon  the  authority  of  Campbell  v. 
FUmifig  (a),  it  was  competent  to  the  defendants  to  elect ; 
for,   fraud  is  no  ground  for  setting  aside  proceedings, 
except  at  the  election  of  the  party  defrauded.     But  it  is 
not  necessary  to  take  fraud  into  consideration,  as  there 
would  be  the  same  right  of  election  upon  matter  of  al- 
l^ation,  as  upon  the  warranty  of  a  horse.     I  conceive 
the  proper  time  for  the  defendants  to  make  their  elec- 
tion, in  a  case  like  this,  was,  the  time  of  pleading  and 
not  before.     The  condition  imposed  upon  a  defendant 
by  the  practice  of  the  court,  under  such  circumstances, 
is  rather  a  negatire  than  a  positive  condition ;  it  is  that 
he  shall  not  plead  unismabh/y  that  he  shall  not  plead  a 
non-issuable  plea,  or  one  calculated  to  entangle  the  plain- 
tiff in  the  mazes  of  special  pleading.    He  does  not  admit 
that  the  declaration  is  one  that  must  be  pleaded  to,  but 
that  it  is  one  to  which  he  is  bound  to  plead  before  his 
time  for  pleading  has  expired,  or  in  respect  of  which 
ae  will  avail  himself  of  a  defence  which  falls  within  the 
:ondition,  that  is,   that  he  will  set  up  some  substan- 
tal  answer.     He  may  demur  generally ;  but  he  may  not 
LYail  himself  of  a  mere  technical  defence,  by  special  de- 
Durrer.     The  statute  under  which  this  question  arises, 
s  ono^of  a  very  peculiar  nature.     If  the  defence  here 
fsa  one  that  could  be  pleaded,  it  would  undoubtedly 
fford  a  good  answer  on  the  merits :  but  I  agree  with 
iie  court  of  Exchequer,  in  Bradley  v.  Warburg^  in  think- 
ig  that  it  is  ground  for  motion  only,  and  not  for  a  plea. 
^nd,  being  matter  of  substance,  and  not  of  mere  form, 
think  the  parties  are  not  too  late  to  avail  themselves 
f  the  objection. 


1847. 

RiCKETTS 

V. 
BOWBAY. 


Cresswell,  J.  I  quite  agree  with  the  lord  chief  jus- 
re,  and  my  brother  Matde^  that  the  justice  of  the  case 
•quires  that  this  rule  should  be  made  absolute.  I  have, 
)weverj  had  a  difficulty  in  satisfying  my  mind  that 

(a)  1  Ad.  Si  E.  40.,  3  N.  S^  M.  834. 
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1817.        there  was  any  proper  legal  ground  for  coming  to  that 
conclusion,  by  reason  of  the  general  rule,  that  a  defend* 
ant,  by  obtaining  an  order  for  time  to  plead,  admits 
Bo'.rHiiY.      ^^'^^  ^^6  declaration  requires  an  answer,  and,  as  it  seems 
to  me,  by  plea  or  general  demurrer.     But  the  ground 
on  which  I  found  my  judgment,  is,  that  the  plaintiffs 
iiere  have  been  guilty  of  a  species  of  fraud  upon  the 
practice  of  the  court,  which  prevents  the  application 
of  that  general  rule.     From  the  form  of  this  writ  of 
scire  Jacias^  it  might  be  that  no  leave  of  the  court  was 
necessary  for  the  issuing  it.     It  states  that  the  parties 
against  whom  execution  is  prayed,  viz,  Jane  BaaAm/ 
and    the    two   Jobs^   were    members    of  the    co-part* 
nership  at  the  time   of  the  jtidgment^  and  at  the  time 
being.     It  might  have  been  sufficient  to  declare  against 
them  as  partners  at  either  of  those  periods.     In  tlie  one 
case,  notice  and  leave  of  the  court  would  be  necessary; 
in   the  other,  not.       The   declaration,    however,  when 
delivered^   does   not  appear  to   be  founded  upon   that 
writ:    and  I  cannot   imagine  the  discrepancy  between 
them,  to  have  been  accidental,  (a)     It  states  that  the 
testator  and  intestate  were  respectively  members  at  the 
time  of  their  deaths,  and  then  proceeds  to  charge  Jaiie 
Bowhay  and  the  two  Jobs  in  their  representative  cha* 
racters,  not  averring  them  to  be  members  of  the  co* 
partnership  at  all.    It  may  very  well  be  doubted  whether 
the  testator  and  intestate  were  liable  at  all,  or  whether 
the  parties  now  before  the  court  are  liable  in  respect  of 
assets.     Upon  the  ground,  therefore,  that  the  plaintifi 
have  been  guilty  of  a  fraud  upon  the  statute  and  upon 
the  court,  a  fraud  calculated  to  betray  the  defendants 


(fl)  The   explanation   given  they  were  induced  at  the  tinie 

by  the  affidavits  in  answer  to  of  issuing  the  ^ctreyaHiw  to  be- 

the  rule,  was,  that  the  plaintiffs  lieve,  that  John-Uaye  Batekof 

bad  been  misled  by  the  returns  and  Hugh  Job  were  living,  iod 

filed  at  the   stamp-office  pur-  were  still  members  of  the  co* 

suant  to  the  statute^  from  which  partnership. 
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into  a  difficulty,  I  think  the  case  does  not  Fall  within 
the  ordinary  practice,  and  that  this  rule  should  be  made 
absolute  in  its  terms. 

V.  Williams,  J.     I  also  have,  with  great  difficulty, 
arrived  at  the  conclusion  that  this  rule  ought  to  be 
made  absolute.     I    think  it   was  properly  decided  in 
Bradley  v.  Warlurg  that  an  execution  issued  under  a 
statutory   authority  of  this   sort  without  leave  of  the 
court,  is  not  a  nullity,  but  that  it  is  an  irregularity  only, 
which  is  to  be  taken  advantage  of  by  motion,  and  not 
by  plea.     When  the  declaration  in  this  case  was  de- 
livered, the  parties  called    upon  by  the  writ  had    two 
courses  open  to  them,  —  either  to  answer  it  by  plea  or 
by  demurrer,  or  to  move  to  set  aside  the  writ,  on  the 
ground    that  it  was  on    the  face  of  it  ambiguous,   or 
on  the  ground  that  it  had   improperly  issued  without 
the  previous  leave  of  the  court.     Of  the  existence  of 
this    latter   objection,  the  parties  could    have  had  no 
notice  until  the  plaintiffs  had  by  their  declaration  ex- 
pounded the  writ.     The  question  is  whether,  by  ob- 
taining time  to  plead,  the  defendants  in  the  scire  facias 
have  precluded  themselves  from  urging  the  objection. 
If  it  be  a  mere  irregularity,  I  think  they  have.     A  de- 
fendant who  obtains  time  to  plead,  undertakes  to  answer 
ihe  action  by  plea  or  demurrer,  and  waives  his  right  to 
>ffer  any  mere  technical  objection.     The  defendants  in 
;his  case,  therefore,  must  be  taken  to  have  waived  their 
ight  to  object  to  the  scire  facias  on  the  score  of  am- 
)iguity.     The  only  doubt  arises  on  the  other  ground, — 
hat  the  scire  facias  has  issued  without  leave   of  the 
;ourt,  in  a  case  in  which,  as  appears  from  the  declara- 
ion,  the  leave  of  the  court  was  necessary.     Bradley  v. 
Warbttrg  is  an  authority  to  shew  that  the  issuing  of  a  scire 
acias  without  the  leave  of  the  court,  is  only  a  ground  of 
notion  for   irregularity.     I   feel,  therefore,  the  greatest 


1847. 

RlCKETTS 

V, 
BOWBAY. 


910  HILARY  TERM, 

1847.  difficulty  in  coming  to  any  other  conclusion  than  that 
that  objection  is  waived  by  obtaining  time  to  plead, 
because  I  conceive  there  are  no  degrees  of  irregularity. 
Rules  of  practice  are  not  to  be  varied  according  to  the 
greater  or  less  amount  of  inconvenience  which  may  arise 
in  their  application  to  the  particular  case.  Either  this 
writ  was  a  nullityi  that  might  have  been  objected  to  at 
any  stage  of  the  proceedings,  or  the  issuing  it  was  an 
irregularity,  of  which  the  parties  were  bound  to  take 
advantage  at  the  earliest  possible  moment.  The  reluct- 
ance I  feel  in  concurring  with  the  rest  of  the  court, 
arises  from  an  apprehension  that  it  will  be  an  undue 
interference  with  that  general  rule.  Upon  the  ground, 
however,  of  the  fraud  on  the  part  of  the  plainlifi  in 
varying  their  ground  of  complaint  in  the  declaration 
from  that  which  appeared  in  the  writ,  I,  with  some 
hesitation,  have  come  to  the  conclusion  that  we  may 
regard  this,  ;iot  as  a  case  of  irregularity  merely,  but 
as  one  in  which  the  defendants  have,  under  the  special 
circumstances,  come  to  the  court  within  a  reasonable 
time.  Upon  that  ground,  therefore,  I  think  this  rule 
may  properly  be  made  absolute. 

Rule  absolute, 


WmTLiNG  V.  Des  Anges. 

Jan.  20. 

A    lea  in  A  SSUMPSIT  on  a  bill  of  exchange.    Plea  in  abate- 

abatement, for  ment,  praying  judgment  of  the  declaration^  on  the 

the  non-join-  ground  the  promises  therein  mentioned  were  made  by 

contractor  ^^^  defendant  jointly  with  A,  B.,  who  is  still  livings  and 

which  prays      resident  within  the  jurisdiction,  &c. 
judgment  of 

the  declaration  only,  is  informal ;  it  ought  to  pray  judgment  of  the  wrU  tM 
declaration. 
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Special  demurrer,  for  that  the  defendant  should  have 
prayed  judgment  of  the  writ  and  declaratiojiy  and  not 
of  the  declaration  only.     Joinder. 

Chafinelly  Serjt.,  in  support  of  the  demurrer.  It 
was  for  some  time  doubted  whether,  since  the  uni- 
formity-of-process  act  {a\  a  plea  of  non-joinder  ought  to 
pray  judgment  of  M^  wnt ;  but  that  doubt  is  now  set  at 
rest  by  the  recent  decision  in  the  Exchequer,  in  Davies 
V.  Thomson  [b\  where  it  was  expressly  held,  that  a  plea 
in  abatement,  for  the  non-joinder  of  a  co-contractor, 
which  prays  judgment  of  the  declaration^  and  that  the 
same  may  be  quashed,  is  informal;  it  ought  to  pray 
judgment  of  the  V)rit  and  declaration,  (c) 

Talfourd^  Serjt.,  contrd^  admitted  that  he  could  not 
distinguish  this  case  from  Davies  v.  Thomson,  But  he 
proposed  to  do  what  appears,  from  the  report  of  that 
case  in  the  Jurist,  {d)  to  have  been  done  there  at  the 
suggestion  of  the  court,  viz.  that  the  plaintiff  should 
amend  his  declaration  by  inserting  therein  the  name  of 
the  co-contractor  as  a  defendant,  the  now  defendant  un- 
dertaking for  his  appearance,  and  to  admit,  that,  if  he 
should  himself  be  proved  liable  to  the  plaintiff's  demand, 
the  co-contractor  was  jointly  liable  with  him  -^without 
costs  on  either  side. 

Wilde,  C.  J.  That  is  a  mere  collateral  matter  which 
forms  no  part  of  the  judgment  of  the  court.  Upon  de- 
murrer it  is  impossible  for  us  to  impose  terms.  The 
plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 


1847. 
Wbitlino 

V, 

De8  Anokb. 


(a)  2  W.  4.  c.  39. 

(b)  UM.S^  W.  161. 


(c)  Adopted  in  Stephen  on 
Pleading,  4th  edit.  p.  54. 
(rf)  Vol.  IX.  p.  7S6\ 
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Jen,  21. 


Matthews  v.  Leapingwell. 


To  entitle  a  T^HE   defendant,    as   vicar  of  High  Easter^   in  the 
,  .  county  of  Essex^  claimed  to  be  entitled  to  certain 

tion  by  way  of  the  tithes  of  corn,  grain,   hay,  and   wood,  arising 

of  appeal  within  the  parish  (the  residue  being  payable  to  the  dean 
cisionof  anas-  *"^  chapter  of  the  cathedral  church  of  St.  Paulj  LoU' 

sistent-tithe-  dofi\  and  to  all  other  tithes   arising  within  the  said 

^™  th**"^'^*  parish.     The  owners  of  lands  in  the  parish  setting  up 

6  &  7  FT.  4.  a  modusj  or  antient  customary  payment,  of  2d.  per  acre 

c.  71  f  direct-  j^  lieu,  and  in  full  satisfaction,  of  all  the  tithes  in  kind, 

be  paid  in  Other  than  ihe  tithes  of  corn,  grain,   hay,  and  wood 

kind,  the  arising  therefrom,  the  assistant-tithe-commissioner  ap- 

of*th^  ^*  "^  pointed  to  hear  and  determine  the  diflFerences  between 

men t  to  be  them,   on  the  24th  of  Februan/y  1846,   by  his  award, 

made  by  htm  decided  that  the  alle/7ed  modus  of  2d.  per  acre  for  every 

thereunder  ,  ,        , 

must  exceed  ^^^^  of  the  lands  within  the  parish,  in  lieu  of  the  tithes 

20L  other  than  the  tithes  of  corn,  grain,  hay,  and  wood,  did 

th  t"  *  *^'"-  ^'  "°^  exist,  and  was  void  and  invalid,  except  as  to  those 

timating  such  portions  of  the  said  lands  which  were  known  and  called 

value,  he  is  \jy  ^^e  name  of  High  Easter  Bury  Farm^  and  Fax  and 

not  entitled  to  ^  ,         »      ^^      >  ^     -r,  ^     ■  « 

uke  into  the  ^rows^  otherwise  Cousins  Farm  ;  and  that  the  modus  as 

account  lands  to  those  lands,  which  belonged  to,  and  were  in  the  oc- 

'^  *     ^    *."^  cupation  of,  one   Thomas  Saltmarsh.   and  were  distin- 
as  tenant  in  '  ' 

common  with  guished  by  well-known  metes  and  bounds,  was  good 

another  who  ^^^  ^alid. 

the  appeal.  '^^^  plaintiff,  the  owner  and  occupier  of  certain  lands 

The  land-  in  the  parish,  being  dissatisfied  with  this  award,  on  the 

parisirset  up  22nd  of  May  last,  issued  a  writ  of  summons  for  the  trial 

before  the 

commissioner,  a  modus  of  2d,  per  acre :  the  asserted  value  of  the  tithei  in  kiwi 
payable  under  the  award,  was  Qd.  per  acre :  Held  by  CoUman,  Maule^  Creawdl, 
and  r.  WilliamSy  J  J.  absentc  Wilde,  C.  J.  that  '*  the  payment  to  be  made  or 
withholden  according  to  such  decision^"  was,  the  difference  between  those  two  snini* 
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of  a  Feigned  issue  pursuant  to  the  6  &  7  fFI  4.  c.  71. 
s.  46.  {a) 


(a)  Which  enacts  ^<  that  any 
person  claiming  to  be  interested 
in  any  lands^  or  in  the  tithes 
thereof,  who  shall  be  dissatis- 
fied with  any  such  decision  of 
the  commissioners  or  assistant- 
commissioner^  ™&y^  if  the  yearly 
value  of  the  payment  to  be  made 
er  withholden  according  to  such 
decision,  shall  exceed  the  sum 
of  20L,  cause  an  action  to  be 
brought  in  any  of  His  Majesty's 
courts  of  law  at  Westminster, 
against  the  person  in  whose  fa- 
▼our  such  decision  shall  have 
been  made,  within  three  calen- 
dar months  next  after  such  de- 
cision shall  have  been  notified 
in  writing,  in  such  manner  as 
the  commissioners  or  assistant- 
commissioner  shall  direct,  to 
the  parties  interested  therein, 
or  to  their  known  agents ;  in 
which  action  the  plaintiff  shall 
deliver  a  feigned  issue,  whereby 
such  disputed  right  may  be 
tried,  and  shall  proceed  to  a 
trial  at  law  of  such  issue  at  the 
sittings  after  the  term,  or  at 
the  assizes  then  next  or  next 
but  one  after  such  action  shall 
have  been  commenced,  to  be 
holden  for  the  county  within 
which  such  lands,  or  the  greater 
part  thereof,  are  situated ;  with 
liberty,  nevertheless,  for  the 
court  in  which  the  same  shall 
have  been  commenced,  or  any 
judge  of  His  M^esty's  courts 
of  law  at  Westminster,  to  extend 
the  time  for  going  to  trial 
therein,  or  to  direct  the  trial  to 
be  in  another  county,  if  it  shall 
seem  fit  to  such  court  or  judge 
so  to  do  :  and  every  defendant 
in  any  such  action,  shall  enter 
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an  appearance  thereto,  and  ac- 
cept such  issue ;  but,  in  case 
the  parties  shall  differ  as  to  the 
form  of  such  issue,  or  in  case 
the  defendant  shall  fail  to  enter 
such  appearance  or  accept  such 
issue,  then  the  same  shall  be 
settled  under  the  direction  of 
the  court  in  which  the  action 
shall  be  brought,  or  by  any 
judge  of  His  Majesty's  courts 
of  law  at  Westminster,  and  the 
plaintiff  may  proceed  thereon 
in  like  manner,  as  if  the  de- 
fendant had  appeared  and  ac- 
cepted such  issue :  and  the 
parties  in  such  action  shall  pro- 
duce to  each  other  and  their 
respective  attorneys  or  counsel, 
at  such  time  and  place  as  any 
judge  may  order  before  trial, 
and  also  to  the  court  and  jury 
upon  the  trial  of  any  such  is- 
sue, all  books,  deeds,  papers, 
and  writings,  terriers,  maps, 
plans,  and  surveys,  relating  to 
the  matters  in  issue,  in  their 
respective  custody  or  power ; 
and  it  shall  be  lawful  for  the 
judge  by  whom  any  such  action 
shall  be  tried,  if  he  shall  think 
fit,  to  direct  the  jury  to  find  a 
verdict  sul^ect  to  the  opinion 
of  the  court  upon  a  special  case ; 
and  the  verdict  which  shall  be 
given  in  any  such  action,  or 
the  judgment  of  the  court  upon 
the  case  subject  to  which  the 
same  may  be  given,  shall  be 
final  and  binding  upon  all  par- 
ties thereto,  unless  the  court 
wherein  such  action  shall  be 
brought,  shall  set  aside  such 
verdict,  and  order  a  new  trial 
to  be  had  therein,  which  it  shall 
be  lawful  for  the  said  court  to 
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Upon  affidavits  stating  the  above  factS}  and  also  stat- 
ing that  the  yearly  value  of  the  payment  which  would 
have  to  be  made  by  the  plaintiff  to  the  defendant  by 
virtue  of  the  award  did  not  exceed  20^,  and  that  the 
tithes  of  the  plaintiflT's  land  covered  by  the  alleged 
modusy  and  which,  according  to  the  award,  would  thence- 
forth have  to  be  paid  by  the  plaintiff  to  the  defendant 
in  kind,  did  not  exceed  the  yearly  value  of  20/., 


B,  Andrews^  in  Michaelmas  term  last,  obtained  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  writ  of 
summons,  and  all  subsequent  proceedings,  {a)  should 
not  be  set  aside. 


do,  if  it  shall  see  fit :  Provided 
also,  that,  in  case  any  such  de- 
cision shall  involve  a  question 
of  law  only,  and  the  parties  in 
difference  shall  be  agreed  upon 
the  facts  relating  thereto,  and 
whereon  such  decision  shall 
have  been  founded,  the  said 
commissioners  or  assistant-com- 
missioner, at  the  request  of  the 
person  dissatisfied  (such  request 
to  be  made  in  writing  within 
three  calendar  months  after  such 
decision,  and  at  least  fourteen 
days*  previous  notice  in  writing 
of  such  request  to  be  given  in 
like  manner  to  the  other  par- 
ties in  difference,  or  to  their 
known  agents),  shall  direct  a 
case  to  be  stated  for  the  opinion  of 
such  one  of  His  Majesty's  courts 
of  law  at  Westminster  as  the 
commissioners  or  assistant-com- 
missioner shall  think  fit ;  which 
case  shall  be  settled  by  them 
or  him,  or  under  their  or  his 
direction,  in  case  the  parties 
differ  about  the  same,  and  may 
be  set  down  for  argument  and 
be  brought  before  the  court  in 


like  manner  as  other  cases  are 
brought  before  the  court;  isd 
the  dedsion  of  such  court  upon 
every  case  so  brought  before  it, 
shall  be  binding  upon  all  par- 
ties concerned  therein :  Pn>- 
vided  always,  that,  after  sodk 
verdict  given,  and  not  set  aside 
by  the  court,  or  after  such  de- 
cision of  the  court,  the  said 
commissioners  or  assistantrcoui- 
missioner  shall  be  bound  hj 
such  verdict  or  decision ;  and 
the  costs  of  every  such  actkm, 
or  of  stating  such  caae^  and  ob- 
taining a  decision  thereon,  shaB 
be  in  the  discretion  of  the  covt 
in  or  by  which  the  same  shall 
be  decided ;  which  may  onkr 
the  same  to  be  taxed  by  the 
proper  officer  of  the  court ;  and 
the  like  execution  may  be  hid 
for  the  same  as  if  such  oom 
had  been  recovered  upon  a  jod{(^ 
ment  of  record  of  the  add 
court." 

(a)  The  defendant  had,  k 
ignorance  of  the  facts,  entered 
an  appearance,  but  no  funi^ 
step  had  been  taken. 


10  VICTORIA. 


915 


E.  James  now  shewed  cause.  The  affidavit  in  op- 
position to  the  rule  stated  that  the  lands  in  the  parish 
of  High  Eastetj  mentioned  in  the  aflSdavit  upon  which 
the  rule  was  obtained,  contained  upwards  of  4600  acres ; 
that  the  lands  called  High  Easier  Bury  Farm^  and  Fox 
and  Crtmsy  otherwise  CousirCs  Farm^  also  mentioned  in 
the  same  affidavit,  did  not  together  contain  more  than 
SOO  acres ;  that  the  yearly  value  of  the  payment  which 
would  have  to  be  made  to  the  defendant  by  virtue  of 
and  according  to  the  award  and  decision  mentioned  in 
the  said  affidavit,  in  respect  of  all  the  lands  in  the  said 
parish  of  High  Easter^  except  the  said  lands  called  High 
Easter  Bury  Farm^  and  Fox  and  Cram^  otherwise 
Cousin*s  Farm^  greatly  exceeded  the  sum  of  20/.,  and 
that  the  tithes  other  than  the  tithe  of  corn,  grain,  hay, 
and  wood,  of  all  the  said  lands  in  the  said  parish  of 
High  Easter^  except  the  said  lands  called  High  Easter 
Bury  Farm^  and  Fox  and  CrawSy  otherwise  Cousin*s 
Famif  which  tithes,  other  than  as  aforesaid,  would,  ac* 
cording  to  the  said  award  and  decision,  have  to  be  paid 
to  the  defendant  in  kind,  greatly  exceeded  the  yearly 
value  of  20/. ;  that  the  plaintiff,  at  the  time  of  the  making 
of  the  said  award  and  decision,  and  also  at  the  time  of 
the  commencement  of  the  suit,  was,  and  still  remained, 
entitled  to  the  entirety  of  379  a.  1  r.  4  p.  of  the  said 
lands  in  the  said  parish  of  High  Easier,  except  and 
other  than  the  said  lands  called  High  Easier  Bury 
Farm,  and  Fox  and  Craws,  otherwise  Cousin^s  Farm, 
and  also  to  one  undivided  moiety  of  and  in  591  other 
acres  of  the  said  lands  of  the  said  parish  of  High  Easier, 
except  and  other  than  the  said  lands  called  High  Easter 
Bwy  Farm,  and  Fox  and  Craxs,  otherwise  Cousin's 
Farm,  and  that  the  plaintiff  would,  by  virtue  of,  and  ac- 
cording to,  the  said  award  and  decision,  have  to  pay  to 
the  defendant  all  the  tithes  other  than  the  tithe  of  corn, 
grain,  hay,  and  wood,  of  the  said  lands  to  the  entirety 
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whereof  the  plaintiflT  was  and  remained  so  entitled  as 
aforesaid,  and  also  one  moiety  of  all  the  tithes  other 
than  the  tithe  of  corn,  grain,  hay,  and  wood,  of  the  said 
lands  to  a  moiety  whereof  the  plaintiff  was  and  remained 
so  entitled  as  aforesaid ;  that  9d,  per  acre  per  anmm 
was  the  fair  and  reasonable  value  of  all  the  tithes  other 
than  the  tithes  of  corn,  grain,  hay,  and  wood,  of  the 
lands  to  the  entirety  whereof  the  plaintiff  was  so  entitled 
as  aforesaid,  and  also  of  the  lands  to  a  moiety  whereof 
the  plaintiff  was  so  entided  as  aforesaid ;  that  the  yearly 
value  of  the  payment  which  would  have  to  be  made  by 
the  plaintiff  to  the  defendant,  by  virtue  of  and  accord- 
ing to  the  said  award  and  decision,  did  exceed  the  sum 
of  20/.;  that  the  tiihes  other  than  the  tithe  of  com, 
grain,   hay,  and  wood,  of    the   lands  to  the  entirety 
whereof  the  plaintiff  was  so  entitled  as  aforesaid,  and  of 
the   lands   to  a  moiety  whereof  the   plaintiff  was  so 
entitled  as  aforesaid,  and  which  according  to  the  said 
award   and    decision    would    thenceforth    have    to  be 
paid  to  the  defendant  in  kind,  did  exceed  the  yearly 
value  of  20/. ;  and  that  the  tithes  other  than  the  tithe  of 
corn,  grain,  hay,  and  wood,  of  the  lands  to  the  entirety 
whereof  the  plaintiff  was  so  entitled  as  aforesaid,  to- 
gether with  the  tithes  other  than  the  tithe  of  corn,  grain, 
hay,  and  wood,  of  the  lands  to  a  moiety  whereof  the 
plaintiff  was  so   entitled  as  aforesaid,  —  which  tithes, 
other  than  as  aforesaid,  of  the  said  lands  to  the  entirety 
whereof  the  plaintiff  was  entitled  as  aforesaid,  and  which 
moiety  of  the  tithes,  other  than  as  aforesaid,  of  the 
said  lands  to  a  moiety  whereof  the  plaintiff  was  entitled 
as  aforesaid,  had,  according  to  the  said  award  and  deci- 
sion, thenceforth  to  be  paid  by  the  plaintiff  to  the  de- 
fendant in  kind,  —  did  exceed  the  yearly  value  of  20/. 
The  affidavit  in  answer  to  the  rule, — which  was  made 
by  a  valuer  of  considerable  experience, — conclusirely 
shews  that  the  yearly  value  of  the  payment  to  be  made 
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or  witbholden   hy  the  plaintiff  under  the  award  of  the 
assistant-tithe-comraissioner,  exceeds  20/. 

Assuming*  however,  that  that  is  not  satisfactorily  esta-* 
blished,  still  it  is  submitted  that  the  holders  of  land  are 
entitled  to  an  appeal  under  section  46.}  if  the  yearly 
value  of  the  payment  to  be  made  or  withholden  in  respect 
of  the  whole  parish^  exceeds  20/.     If  this  were  not  so,  the 
provision  would  be  almost  entirely  nugatory ;  for,  there 
are  few  parishes  in  which  the  tenures  are  so  large  that 
the  payment  of  any  individual  landholder,  would  exceed 
20L  per  annum^      The   award  of   the  assistant-tithe- 
commissioner  is  to  be  final  only  in   the  event  of  the 
subject-matter  being  of  a  value  less  than  20/.  yearly. 
[Mcadey  J.     You  must,  to  entitle  you  to  sustain  this 
appeal,  shew  that  the  verdict  in  this  action  will  afiect 
the  interests  of  the  plaintiff  to  an  extent  exceeding  20L 
per  annumS]     There  is  nothing  in  the  language  of  the 
act  limiting  it  to  the  individual  appellant.     A  verdict 
upon  this  issue  establishing  the  modus  set  up,  would  be 
x>nclusive  as  to  the  rights  of  the  whole  parish.     The 
iward  is  to  have  no  force  while  the  appeal  is  pending,  (a) 
y*  Williams^  J.    If  your  argument  be  correct,  the  appli- 
ration  to  consolidate  the   several  actions,  in  Ward  v. 
Pomfret  (i)  was  unnecessary.     Cressuellj  J.     Does  the 
iroposed  issue  involve  a  question  of  modus  for  the  whole 
mrish,  or  is  it  confined  to  the  lands  occupied  by  the 
>Iainti(r?]     The  decision   one   way   would  vitiate   the 
iward  as  to  the  entire  parish. 
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Z?.  Andrews  and  Worlledge^  in  support  of  the  rule. 
romlinson  v.  Bmighn/{c)  and  Flanders  v.  Bunbury(d) 
re  distinct  authorities  to  shew  that  no  appeal  is  given 


(a)  By  sect.  50. 
(6)   I  M.  Si  G.  559,1  Scott, 
r.  E.  403. 


(c)  Ant^,  Vol.  I.  p.  663, 
Id)  Cited,     ante,     Vol.   I. 
p.  678. 
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unless  the  yearly  value  of  the  payment  to  be  made  or 
withholden   by  the   individual  appellant  exceeds  20/. 
[The  court  desired  the  counsel  to  confine  themselves  to 
the  question  of  fact.]    To  entitle  the  plaintiff  to  an  issue, 
he  is  bound  to  shew  that  he  is  liable  under  the  award  to 
a  yearly  payment  exceeding  20/. ;  and,  in  order  to  make 
up  that  sum,  he  is  not  at  liberty  to  take  into  the  account 
a  payment  charged  on  lands  in  respect  of  which  his 
interest  is  that  of  a  joint-tenant  or  tenant  in  common. 
The  affidavit  ought  to  shew  the  precise  nature  of  the 
interest.    In  that  respect  this  aflSdavit  is  deficient.    Ooe 
tenant  in  common  cannot  alone  appeal :  the  whole  estate 
must  be  represented.  [K  WiUiamSy  J.  Suppose  the  other 
tenant  in  common  were  the  clergyman  himself?]    That 
might  give  rise  to  a  diflBculty.     The  co-tenant  is  now 
concluded  by  the  award.     His  moiety,  therefore,  most 
remain  subject  to  payment  of  tithes  in  kind.     Under 
these  circumstances,  there  cannot  be  an  appeal  for  the 
purpose  of  establishing  a  modus  as  to  the  other  moiety. 
Assuming,  however,  that,  in  ascertaining  the  amount 
of  the  sum  in  dispute  under  the  award,  the  plaintiff  is 
entitled  to  take  into  the  account  his  undivided  moiety  of 
the  lands  held  in  common,  the  yearly  value  will  still  fail 
short  of  20/.     He  claims  to  be  entitled  to  the  entiretfr  of 
979  acres  and  a  fraction,  and  to  a  moiety  of  591  acres. 
Taking  the  aggregate  to  be  675  acres,  the  difference 
between  the  modus  of  2d.  per  acre  sought  to  be  set  up 
by  the  landholders,  and  the  value  of  the  tithes  stated  in 
the  plaintiff's  own  affidavit,  viz.  9d.  per  acre,  being  7d. 
per  acre,  the  whole  yearly  value  of  the  snm  in  dispute 
between  the  plaintiff  and  defendant  in  this  case  would 
be  but  19/.  ISs.  9d.     The  defendant  would,  therefore^ 
clearly  be  barred  of  his  appeal,  by  the  construction  pat 
upon  the  act  in  the  two  cases  cited ;  and  consequently 
the  plaintiff  must  be  equally  barred. 
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Maule,  J.  (a)     The  appellant  in  this  case  has  no 
right  of  action,  unless  he  clearly  brings  himself  in  point 
of  value  within  the  46th  section  of  the  statute,  that  is,  un- 
less he  shews  that  the  yearly  value  of  the  payment  to  be 
made  or  withholden,  according  to  the  award  of  the  tithe- 
commissioners  or  assistant-commissioner,  exceeds   the 
sum  of  20/.     It  appears  that  the  appellant  is  interested 
in  certain  lands  in  severalty,  and  that  he  is  interested 
jointly  with  another  person,  as  tenant  in  common,  in 
certain  other  lands  in  the  parish.    It  may  well  be  doubted 
whether  the  words  *^  interested  in  lands  "  do  not  mean 
that  the  party  has  some  interest  in  the  whole  of  the  lands 
in  question.     It  is  difficult  to  say  how  one  of  two  joint- 
tenants  or  tenants  in  common,  is  to  bind  his  co-tenant. 
It  is  not,  however,  the  duty  of  the  court  to  give  such 
a  construction  to  the  act  as  will  avoid  every  difficulty 
that  may  be  suggested.     I  do  not  know  how  one  of  two 
tenants  in  common  is  to  establish  a  modiis  without  the 
consent  of  his  co-tenant.     That,  however,  is  not  so  ob- 
rious  an  inconvenience,  as  necessarily   to  lead  to  the 
conclusion,  that  it  is  at  variance  with  the  intention  of  the 
l^islature.     I  conceive  that  the  true  construction  of 
the  act  does  require  that  the  whole  lands  shall  be  re- 
3resented  for  some  interest.     That  being  so,  the  plain- 
iff's  undivided  moiety  of  the  591  acres  must  be  ex- 
:Iuded  from  the  valuation.     But,  taking  the  plaintiff's 
Doiety  of  the  591  acres  into  the  account,  the  value  is 
itill  insufficient  to  entitle  the  plaintiflT  to  appeal.     The 
Lssistant-tithe-commissioner  by  his  award  finds'  that  the 
;laim  of  the  defendant  is  not  limited  to  2d.  per  acre,  but 
bat  he  is  entitled  to  tithes  in  kind ;  and  the  value  of 
be  tithes  in  kind  is  stated  in  the  plaintiff's  affidavit  to 
mount  only  to  9d.  per  acre.     The  value  of  the  matter 
n  dispute,  therefore,  is,  the  difference  between  2d.  and 
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(a)  The  Lord  Chief  Justice  was  absent. 
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'  9d.  per  acre,  and  that,  on  calculation,  will  be  fonnd  to 
fall  short  of  20/.  (a)  I  do  not  think  it  can  be  success- 
Fully  contended  that  a  judgment  in  this  action  would  be 
binding  either  upon  other  landowners  in  the  parish,  or 
upon  the  assistant-tithe-commissioner  in  respect  of  other 
lands.     I  think  the  rule  should  be  made  absolute. 


Cresswell,  J.  I  am  of  the  same  opinion.  I  think 
Mr.  Jam^5  has  failed  to  make  out  that  this  plaintiff,  io 
respect  of  his  own  land,  is  to  be  considered  as  represent- 
ing the  entire  parish.  As  to  his  own  individual  interest, 
—  even  assuming  that  he  is  entitled  to  add  that  which 
he  holds  as  tenant  in  common,  — the  yearly  payment  ia 
dispute  does  not  amount  in  value  to  20/. 

V.  Williams,  J.  I  am  of  the  same  opinion.  Flanders 
V.  Bunbufy,  or  rather  New  England  v.  Bunbwy  (for,  that 
was  the  name  of  the  cause,)  is  in  point.  As  to  the  facts, 
the  value,  according  to  the  plaintiff's  own  shewing,  is 
9^.  per  acre,  which  is  7c/.  beyond  the  modus  insbted 
upon  before  the  assistant-tithe-commissioner.  Taking 
it  in  the  most  favorable  way  for  the  plaintiff  (which, 
however,  is  not,  in  my  judgment,  the  correct  way),  the 
value  still  falls  short  of  20A  per  aifuum. 

Rule  absolute. 


(a)  The  words  of  the  sta- 
tute are,  '^  the  yearly  value  of 
lAxejMyment  to  be  made  or  with- 
holden  according  to  such  de« 
cision,'*  not  ^*  the  value  of  the 
matter  in  dispute"  Where 
tithes  are  paid  in  kind,  ''  the 
payment  to  be  made  "  appears 
to  be  equivalent  to  ''  the  pro. 
duce  to  be  set  out.*'     Quare, 


therefore,  whether,  unksi  ibe 
terms  used  are  to  be  extended 
by  equity,  '*  the  yearly  value  of 
the  payment  to  be  made  (or  pi»- 
duce  to  be  set  out)  acoordi]^ 
to  the  decision  of  the  assistant- 
tithe-commissioner,"  is  not  to 
be  taken  as  the /iitf  oaiM  of  tk 
tithes  in  kind  ? 
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TowKB  V.  Campbell. 

Jan.  26. 
A  SSUMPSIT  for  the  use  and  occupation  of  a  dwell-  The  only 

"^      •       1  •  1  1        evidence  of 

mg-bouse,  with  a  count  upon  an  account  stated.  ^ 

Pleas  —  first,  except  as  to  189/.,  non  assumpsit —  on  which 

secondly,  as  to  126/.,  payment  before  action  brought—  ap^J^ente 

thirdly,  as  to  6S/.  a  tender.     Issue  thereon.  consisted  of 

The  cause  came  on  for  trial  as  an  undefended  cause,  the  following 

before  Coltman^  J.,  at  the  last  sitting  at  Westminster^  in  ff ^^^  ."^    - 

the  present  term.     The  action  was  brought  to  recover  a  p.  i.  c.  one 

quarter's  rent  of  a  furnished  house  at  Hyde  Park  Comer,  hundred  and 

twentVvBuc 

Fhe  defendant  had  originally  hired  the  house  for  three  pounds,  for 

unar  months.     There  was  no  evidence  of  the  terms  of  rent  of  fur- 

he  hiring,  other  than  what  could  be  inferred  from  the  ^      ^  ^^^ 

bllowing  receipt,  signed  by  the  plaintiff:  —  of  itfay  to  the 

1st  of  August 

"  August  10th,  1846.  Received  of  P.  L.  Campbell^  Esq.,   and*a  cor^" 
ne  hundred  and  twenty-six  pounds,  for  rent  of  furnished  respondence 

ouse  from  the  8th  of  May  to  the  1st  of  August  instant."  ^^^^  *^f  , 

'^  ^  return  of  the 

key :  — Held, 
The  defendant   continued  to  occupy   until  the  21st  that  the  jury 

r  August^  when  Mrs.  Campbell  wrote  to  him,  desiring  ^^^  warrant- 

Im  to  send  for  the  key.    The  plaintiff,  however,  claimed  thatthe hiring 

>  be  entitled  to  rent  for  a  second  quarter,  upon  the  was  weekly, 

rms  indicated  by  the  above  receipt.  *",  "°  quar- 

The  learned  judge  told  the  jury  that  the  question  for  Semhle^  fur 

em  to  consider,  was,  whether  they  could  infer  from  the   ^^l^^^J^*  J-> 

.  ,  that9  if  the 

idence  produced  before  them   that  the  hiring  was  a  hiring  had 

arterly(fl)  or  a  weekly  hiring.  If  the  former,  his  lord-  been  quar- 
terly, a  quar- 
ter's notice  would  have  been  necessary. 
Quare,  whether  in  the  absence  of  evidence  of  a  contract  or  usage  requiring 
ice  to  quit,  a  notice  is  necessary  to  detennine  a  weekly  hiring  of  furnished 
rtments. 

[a)  The  hiring  for  three  to  point  rather  to  a  weekly^  or  a 
ar  nionths,  and  the  Ian-  monthly  tenancy,  than  a  quar- 
ge  of  the  receipt^  would  seem      terly. 
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ship  said,  the  plaintiff  was  entitled  to  a  quarter's  rent  (a); 
if  the  latter,  he  was  perhaps  entitled  to  a  week's  notice 
to  quit,  and  it  would  be  for  them  to  say  whether  such 
notice  had  been  given  or  not.  Mrs.  CampbelTs  letter  of 
the  21st  of  August^  he  observed,  was  not  a  formal  notice, 
but  it  was  an  offer  to  give  up  the  premises,  and  fur- 
nished some  evidence,  under  the  circumstances,  that  a 
notice  had  been  given. 

The  jury  found  that  the  tenancy  was  weekly,  and  that 
there  had  been  due  notice  to  quit.  A  verdict  was  ac- 
cordingly entered  for  the  defendant  on  the  first  two 
issues,  and  for  the  plaintiff  on  the  third,  with  U 
damages. 


Lush^  for  the  plaintiff,  now  moved  for  a  new  trial  on 
the  ground  of  misdirection,  and  also  that  the  verdict 
was  against  evidence.  There  was  no  evidence  to  war- 
rant the  jury  in  coming  to  any  other  conclusion  than 
that  the  hiring  was  quarterly.  \Coltman^  J.  There 
was  no  evidence  to  shew  what  the  hiring  was :  it  only 
appeared  that  the  defendant  occupied  for  a  given  period, 
for  which  he  paid  120  guineas,  and  that  he  afterwards 
held  over  for  a  few  weeks.]  There  was,  at  all  events, 
no  evidence  to  shew  that  the  tenancy  was  weekly.  No 
weekly  payments  were  ever  made.  Nor  was  there  any- 
thing to  warrant  the  inference  suggested  that  a  notice  to 
quit  had  been  given.  The  letter  of  the  21st  of  ^f^ 
was  a  mere  offer  to  return  the  key.  [^Cresswelly  J.  The 
case  of  Huffell  v.  Armitstead  {b)  seems  to  be  an  authority 
to  shew  that  no  notice  to  quit  is  necessary  at  all  in  the 
case  of  a  weekly  tenancy.  Parkcj  B.,  there  says: 
*'  Upon  the  question  of  the  necessity  of  a  notice  to  qait, 
the  law  is  clearly  settled  that  a  yearly  tenancy  cannot  be 
determined  without  half  a  yearns  notice.     But  that  rule 


(a)  And  see  Kemp  v.  />er- 
rett,  d  Campb.  .510. 


(6)  7  CS^P.  56. 
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cannot  be  applied  to  a  weekly  taking;  for,  the  eflect  of        ISi?. 

it  would  be  to  shew  that  a  half  week's  notice  was  neces-        

sary  to  put  an  end  to  such  a  tenancy.  I  am  not  aware  Townb 
that  it  has  ever  been  decided,  that,  in  the  case  of  an  Campbell. 
ordinary  monthly  or  weekly  tenancy,  a  month's  or  a 
week's  notice  to  quit  must  be  given.  The  cases  that  have 
been  cited  (a)  are  not  authorities  in  support  of  this  pro- 
position. A  tenant  who  enters  upon  a  fresh  week  may  be 
bound  to  continue  until  the  expiration  of  that  week,  or 
to  pay  the  week's  rent;  but  this  is  a  very  different  thing 
from  giving  a  week's  notice  to  quit.  The  proposition 
contended  for  is  this,  that,  if  a  tenant  commences  a 
new  week  without  giving  notice,  he  is  to  be  considered 
as  contracting  to  hold,  not  only  for  that  week^  but  also 
for  the  following  week.  I  am  of  opinion,  in  the  absence 
of  any  evidence  to  prove  a  usage  to  that  effect  (i),  that, 
in  point  of  law,  a  week's  notice  to  quit  is  not  implied  as 
a  part  of  the  contract,  in  the  case  of  an  ordinary  weekly 
taking."]  It  was  put  to  the  jury  there  to  say  whether 
or  not  it  was  part  of  the  contract  between  the  parties 
that  the  tenancy  should  be  put  an  end  to  without  a 
week's  notice.  The  learned  judge  in  this  case,  how- 
ever, did  not  so  put  it  to  the  jury. 

Maule,  J.  I  am  of  opinion  that  no  rule  ought  to 
be  granted  in  this  case.  It  was  left  to  the  jury  to  say 
whether  the  tenancy  proved  was  a  weekly  tenancy,  and 
whether  it  had  been  put  an  end  to  by  a  proper  notice  to 
quit.  They  found  both  these  questions  in  the  affirma- 
tive. The  question  now  is  whether  that  conclusion 
was  warranted  by  the  evidence.  I  think  it  was.  The 
plaintiff  gave  no  evidence  to  shew  a  quarterly  hiring ; 

(a)  Doe  d*  Parry  v.  Maxell,  (6)  See  Wood  v.  Wood^  1  C. 

1  Eep.  N.  P.  C.  94.,  and  Roe      S^  P.  59. 
d.  Peacock  v.  Raffan,  6  Esp. 

JNT.  P.  a  4. 
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and,  regard  being  had  to  the  subject-matter  of  the  con- 
tract, I  think  it  was  by  no  means  unreasonable  to  infer 
that  the  tenancy  was  weekly*  If  so,  the  plaintiff  should 
have  given  some  evidence  to  shew  that  it  was  part  of  the 
contract  that  a  week's  notice  to  quit  should  be  given. 
This  he  did  not  do :  and  it  is  not  at  all  an  unusual 
thing  to  hire  furnished  apartments  by  the  month  .or  the 
week  without  any  stipulation  for  notice.  Besides,  it 
may  well  be  doubted  whether  there  was  not  same  evi- 
dence to  shew  that  a  notice  to  quit  had  been  given. 

Upon  the  whole,  I  see  no  ground  to  object  either  to 
the  summing  up  or  to  the  conclusion  to  which  the  jury 
came. 


The  rest  of  the  court  {a)  concurring. 


Rule  refused,  (b) 


(a)  Coltmariy  Cresswett,  and 
F.  WiUiams,  J  J. ;  Wilde,  C.  J., 
being  absent 

(6)  Supposing  a  notice  to 
quit  to  be  necessary  in  a  tenancy 
from  three  months  to  three 
months,  without  proof  of  either 
usage  or  express  stipulation  (as 
to  which  see  what  is  said  by 


Lord  Marufield  in  Ri^  4, 
Flower  v.  Barber,  IT.R.  162., 
and  by  Lord  EUenborou^  in 
Kemp  V.  Derrett^  3  Camjk 
511.,  and  euprd,  9^2.),  it  would 
appear  to  be  equally  neoesiry 
for  the  piurpose  of  determiniDg 
a  monthly  or  a  weekly  tenancj. 


10  VICTORIA.  925 

1847. 


Scott  and  Another  v.  Berkeley. 

Jan,  27. 
CC/RjB  ^ACIAS  quare  executionem  non   against  the  Jn  1837  se- 
defendant  as  a  member  of  "  T7ie  India-Steam'Ship  veral  panieg 
Companyy^  upon  a  judgment  obtained  against  the  se-  together  to 
cretary.  form  a  joint- 

The  writ  and  declaration  stated  that  the  plaintiffs  ""^^  ^'"-  ^ 

pany,  engaged 

recovered  against  Hetvy  Mannings  the  secretary  of  a  cer-  offices,  clerks, 
tain  company  called  "  The  India- Steam-Ship  Company ^^  &c->  an^l  «»'- 
constituted  by  an  act  of  parliament  passed  in  the  year  pectusea  con- 
1838,  for  forming  and  regulating  a  company  to  be  called  taining  the 

"  The  India-Steam^Ship  Company ;'  and  who  was  sum-  defendant's 

jr  JT     ,7'  name  as  a  di- 

moned  as  the  nominal  defendant  for  the  said  company,   rector.     The 
the  sum  of  35,006/.  \s.  9d.  for  damages  for  non-per-  defendant  at- 
formance   of  a   contract  made   by  the  company  with   -^      ^^^  ^^ 
the  plaintiffs   and  one  Rabat   Sinclair^  deceased,  and  ceived  sum- 
that  the  defendant  was  a  member  of  the  company  at  "^onsesfrom 
the  time  orthe  recovering  and  giving  of  the  judgment.      1837,  to 

The  defendant  pleaded,  that,  at  the  time  of  the  re-  March,l838, 

1      .  .  /.  ^,         -J  •   J  *.    L  ^  hut  ceased  to 

covenng  and  givmg  of  the  said  judgment,  he  was  not  g^^^j  ^Ug 

a  member  of  the  said  company.     At  the  trial  before  one  and  re- 

Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  Trinity  ^j^^  ^*lf 

^  ,  ^   other  after 

term,  1845,  a  verdict  was  taken  for  the  plaintiffs,  sub-  that  time 

though  the 
company  continued  to  meet  till  March,  1839*  On  the  31st  July,  1838,  an  act 
passed  forming  and  regulating  the  company^  in  which  the  defendant  and  several 
other  parties,  and  all  other  persons  who  should  take  shares,  were  united  into  a 
company.  In  a  deed  prepared  from  instructions  given  in  November,  1837,  the 
defendant's  name  was  set  forth  as  a  director,  and  a  seal  placed  on  ^e  deed  for 
his  signature ;  but  he  never  executed  the  deed. 

On  the  6th  November,  1843,  judgment  in  an  action  commenced  on  the  15th 
April,  1840,  was  signed  against  the  secretary  of  the  company,  upon  which  judg- 
ment a  scire  facias  quare  exeoutionem  non  issued  against  the  defendant :  — 

Held,  on  a  special  case  under  which  the  court  were  at  liberty  to  draw  such  in- 
ferences as  a  jury  ought  to  have  drawn,  that  the  foregoing  facts  did  not  suffi- 
ciently shew  that  the  defendant  was  a  member  of  the  company  at  the  time  when 
the  judgment  was  obtained. 
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1847.       ject  to  the  opinion  of  the  court,  upon   the  following 


-        case :  — 
^^'^  In  the  year  1837f  several  gentlemen  associated  them- 

Berkeley,    selves  for  the   purpose  of  forming  a  company,  to  be 
called  "  The  Indiu'Sieam'Ship   Company^*'  for  the  es- 
tablishment of  a  communication  by  steam  vessels  be- 
tween this  country  and  India^  by  way  of  the  Cape  of 
Good  HopCf  and  between  this  country  and  AustralicL 
They  engaged  apartments  at  No.  ?•  Pall  Mall^  upon  the 
outer  windows  of  which  the  title  of  the  company  was 
announced  in  large  letters ;  they  furnished  there  a  board- 
room for  the  directors;  they  engaged  clerks,  a  mes- 
senger, porter,  and  other  servants ;  appointed  a  solicitor 
to  the  company,  auditors,,  agents,  and  bankers,  and  is- 
sued and  publicly  circulated  prospectuses.     The  pro- 
spectus commenced  as  follows :  —  '*  Prospectus  of  The 
India-Steam-Ship  Company  by  tlie  Cape  of  Good  Hope. 
Capital  500,000/.,  in  shares  of  50/.  each.     Directors  — 
Capt.  Sir  J.  Ross,  C.  B.,  Royal  Navy,  Chairman,  Ath 
gustus  Mannings   Esq.,  Chalk-Hill   HousCy   Kingsbun/^ 
Deputy-Chairman,   the    Honourable  Cravc^  Berkeley^ 
M.  P.    (the  defendant),    Spring  Gardens,     [Then  fol- 
lowed the  names  of  other  gentlemen  whose  names  were 
also  subsequently  inserted  with  that  of  the  defendant  in 
the  company's  acts  as  hereinafter   mentioned.]     The 
prospectus  went  on  to  give  the  names  of  the  auditors, 
engineers,  agents,   bankers,   and  solicitors;    and,  after 
pointing  out  the  objects  and  advantages  of  the  scheme, 
proceeded  as  follows :  —  "  The  articles  and  rules  may 
be  seen,  and  information  may  be  had  of  the  secretary, 
at  the  Company's  OflRce,  7.  Pall  Mall^  to  whom  appli- 
cations for  shares  are  to   be  addressed;    and   also  to 
the  solicitor.  No.  4.  New  Bridge  Street^  BlackfriarsJ* 

In  the  course  of  the  months  of  October^  November, 
and  Decembe?'^  1837,  and  January^  February^  and  March^ 
18S8,  the  defendant,  from  time  to  time,  attended  as  a 
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director  at  the   board-room  in  PaU  Mall;   and   sum-        1847. 
monses  to   attend   the   meeting  of  directors,  together        ■ 
with  all  papers  issued  by  the  board,  and  prospectuses,         Soott 
were  delivered,  from  time  to  time,  in  official  envelopes     Bebkelkt. 
by  the  messenger  and  porter   at  the   places   of  abode 
of  the   several    persons   named  in   the  prospectus   as 
directors,   including  that  of  the  defendant  in  Spring 
Gardens.     The  messenger  did  not  leave  papers  or  sum- 
monses at  the  defendant's  residence  after  March,  18S8, 
and  the  defendant  did  not  attend   at  the  board  after 
that  time.     On  the  31st  of  May^  1838,  the  act  passed 
for    forming    the  said    "  India-Steani'Ship   Company " 
(1    &  2  Vict.  c.  xcvii.).     By  that  act,  it  was,  among 
other  things,  enacted,  that  Sir  John  Ross,  the  Honour- 
able   Craven  Berkeley   (the   defendant),    Thynne-Howe 
Gvpynne,  Thomas-James  Barron,  CharleS'Spencer  Bunyan, 
Edward  Walpole,  and  William  Hopson,  Esquires,  and  all 
md  every  such  person  or  persons,  body  and  bodies 
K>litic,  corporate  or  collegiate,  who  should  be,  or  might 
irom  time  to  time  become,  a  proprietor  or  proprietors  of 
;ny  share  or  shares  in  the  undertaking  thereby  esta- 
blished, and  their  respective  successors,  executors,  ad- 
ninistrators,   and  assigns,  should   be,   and  they  were 
bereby,  united  into  a  company  by  the  name  of  "  The 
ndia^Steam'Ship  Company**      The    defendant    was  »a 
lember  of  the  House  of  Commons  at  the  time  of  the 
Assing  of  this  act ;  but  there  was  no  evidence  to  shew 
lat  be   was  personally  aware  of  the  passing  of.  the 
:t,  or  of  its  contents.     On  the  SOth  of  July,   1839, 
Ir.  Manning  the  secretary,  presented  for  inrolment  in 
e  high  court  of  Chancery,  a  h'st  purporting  to  be  a 
emorial  of  the  names  and  descriptions  of  the  secre- 
ry,  and  of  the  several  persons  being  members  of  the 
id  company,  in  the  form  for  that  purpose  expressed  in 
e  schedule  to  the  said  act  annexed ;  and  such  memorial 
IS  inrolled  upon  the  oath  of  the  said  Mr.  Manning 
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recovering  of  the  said  judgment.  If  so,  execution  is  to 
issue  against  the  defendant  for  a  sum  to  be  agreed  upon. 
If  not,  a  verdict  is  to  be  entered  for  the  defendant.  And 
it  is  agreed  that  the  pleadings  and  the  company's  act, 
and  a  copy  of  the  memorial,  and  the  before-mentioned 
record,  are  to  form  a  part  of  the  case;  and  that  the  court 
shall  be  at  liberty,  if  they  shall  be  so  pleased,  to  draw 
suci)  inferences  as  they  think  that  a  jury  ought  to  have 
drawn. 


1847. 

Scott 

r, 

Berkeley. 


Greenwood  (with  whom  was  Shee^  Serjt.),  for  the 
plaintiff.  The  first  {a)  section  of  the  act  of  parliament 
forming  the  company,  constitutes  the  defendant  an  actual 
member  thereof.  It  is  hardly  necessary  to  refer  to  au- 
thorities to  shew  the  power  of  parliament.  Lord  Coke 
says:  ^^  The  power  and  jurisdiction  of  the  parliament  is 


(a)  By  the  1st  section  of  the 
act  (1  &  2  Vict.  c.  xcvii.)  cer- 
tain persons  including  the  de- 
fendants) and  all  other  persons 
who  should  become  proprietors 
of  shares^  were  united  into  a 
company,  by  the  name  of  *'  The 
India-Steam'Ship  Company" 

By  the  6th  section,  it  was 
enacted,  that,  from  and  after  the 
psssing  of  the  act,  all  actions, 
&c.,  by  and  against  the  said 
company,  should  and  might  be 
commenced  by  and  against  the 
secretary  for    the  time  being, 

&C. 

By  the  9th  section,  —  that  a 
memorial  of  the  names  and  de- 
scriptions of  the  several  persons 
being  members  of  the  said  com- 
pany (in  the  form  for  that 
purpose  expressed  in  the  sche- 
dule hereunto  annexed,)  shall 
be  inrolled,  upon  oath,  in  the 
court  of  Chancery  within  twelve 
calendar  months  from  the  pass- 
ing of  the  act ;  and,  when  any 


person  or  persons  shall  cease  to 
be  a  member  or  members  of 
the  said  company,  a  memorial 
thereof  shall,  in  like  manner,  be 
inrolled  as  aforesaid,  &c. 

By  the  10th  section,  —  that, 
until  such  memorial  as  first 
hereinbefore  mentioned  shall 
have  been  inrolled,  no  action 
shall  be  brought  by  the  said 
company  under  the  authority 
of  the  said  act;  and  all  the 
members  whose  names  are  ex- 
pressed in  any  inrolment  made 
in  pursuance  of  the  said  act, 
shall  he  liable  to  all  actions, 
judgments,  &c.,  &c.,  until  a 
memorial  of  their  having  ceased 
to  be  members  shall  have  been 
inrolled. 

By  the  11  th  section,  —  that 
execution  upon  any  judgment 
obtained  against  the  secretary 
of  the  said  company,  may  be 
issued  against  any  members  for 
the  time  being  of  the  said  com- 
pany, &c. 
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1847.  so  transcendent  and  absolute,  as  it  cannot  be  confined^ 
either  for  causes  or  persons,  within  any  bounds.**  (a) 
Here,  in  addition  to  the  positive  declaration  of  an  act  of 
Berkblbt.  parliament,  the  defendant  is  stated  in  the  case  to  have 
attended  meetings  of  the  company  for  six  months,  and  to 
haVe  allowed  his  name  to  be  circulated  in  prospectuses 
as  a  director.  It  will  be  argued  that  the  company  never 
had  a  legal  existence,  inasmuch  as  the  capital  was  not 
subscribed  for ;  and  Dickinson  v.  Valjy  {b)  will  be  cited. 
The  principle  established  there  is  inapplicable  to  the 
present  case.  Parke^  J.,  there  says :  **  But,  if  a  person 
agree  to  become  a  partner  at  a  future  time  with  others, 
provided  other  persons  agree  to  do  the  same,  and  ad- 
vance stipulated  portions  of  capital,  or  provided  any 
other  previous  conditions  are  performed,  be  gives  no 
authority  at  all  to  any  other  individuals  until  all  those 
conditions  are  performed.**  In  this  case,  however,  there 
is  nothing  future,  so  far  as  regards  the  directors;  for, 
with  respect  to  them,  the  company  was  completelj 
formed.  Nockeh  v.  Crosby (c\  and  Bourne  v.  Freeih{d)f 
will  also  be  relied  upon,  but  are  likewise  distinguish- 
able. Those  cases  only  shew,  that,  where  an  attempt  to 
form  a  company  fails  by  reason  of  the  intended  capital's 
not  being  subscribed,  the  parties  subscribing  are  not 
liable  for  the  expenses,  but  only  the  original  projectors. 
Here,  the  original  projectors  of  this  company  are,  tbe 
defendants,  and  the  other  persons  named  in  the  act. 
Moreover,  in  this  case,  the  existence  of  the  company  did 
not  depend  on  the  capital's  being  raised;  for,  the  com- 
pany was  constituted  by  the  act.  It  will  be  contended 
that  the  name  of  the  defendant  was  inserted  in  tbe  act 

(a)  4  Inst.  36.      But  see  (c)  3  B.  Sf  C.  814.,  SD.ij 

Plowd.  39s.;  Bro.  ErroTy  65.,  R.751. 
Parliament,     \6.  ;       Crompt.  (d)  9  B.  Sf   C  632.,  4Jf. 

Courts,  12.  a.  Sf  R.  512. 

(6)  10  B.  4*  C.  128.,  5  M. 
Si  R.  126. 
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without  his  authority.  To  this  assertion  two  answers  1847. 
may  be  given  : — first,  that  the  onus  lies  on  the  defendant 
of  proving  that  the  insertion  of  his  name  was  unau- 
thorised, and  that,  so  far  from  the  case  disclosing  any  Berkelbv. 
evidence  in  support  of  that  suggestion,  the  evidence  is 
clearly  the  other  way :  —  secondly,  supposing  the  in- 
sertion to  have  been  without  authority,  that  may  be 
ground  for  an  application  to  repeal  the  act,  so  far  as 
the  defendant  is  concerned,  but,  until  that  is  done,  the 
act  is  conclusive.  It  will  next  be  contended  that  the 
true  name  of  the  defendant  was  not  inserted  in  the  act : 
but  it  does  not  signify  whether  he  is  misnamed  or  not, 
so  long  as  his  identity  is  clearly  made  out.  [^Maule,  J. 
The  case  affirms  that  the  defendant's  name  is  Craven 
Berkeley,  We  must  take  it,  as  the  case  stands,  that 
there  was  a  misnomer  of  him  in  the  act,  by  the  inser- 
tion of  the  name  Fitzhardirige^  of  which  he  does  not 
choose  to  take  advantage.  I  do  not  think  there  is  any- 
thing in  this  point.]  It  will  next  be  argued  that  the 
defendant's  name  was  not  contained  in  the, memorial 
which  was  inrolled.  If  it  had  been  included,  there  can 
be  no  doubt  he  would  have  been  liable  to  all  actions 
that  might  have  been  brought  against  the  company ; 
but  it  does  not  follow  that  he  is  not  liable  as  an  original 
member,  notwithstanding  the  omission  of  his  name. 
The  memorial  was  not  inrolled  for  a  year  with  the  ex- 
ception of  a  day,  after  the  act  was  obtained.  Against 
whom  would  actions  lie  in  the  interval  for  the  expenses 
incurred,  if  not  against  the  original  members  ?  By  the 
sixth  section  of  the  act,  *^  from  and  after  the  passing  of 
the  act,"  actions  are  to  be  brought  against  the  secre- 
tary of  the  company.  Suppose  the  action  had  been 
brought,  soon  after  the  passing  of  the  act,  against  the 
secretary,  and  a  scire  facias  sued  out  against  the  de- 
fendant, could  he  have  said  that  he  was  not  a  member 
of  the  company  because  his  name  was  not  inrolled? 
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The  court  will  treat  the  memorial  as  wholly  inoperative. 
[Matde^  J.  No  means  are  pointed  out  in  the  act  whereby 
persons  who  have  ceased  to  be  members  of  the  com- 
pany before  the  inrolment  of  the  memorial,  are  to  make 
that  fact  known,  unless  it  be  by  such  memorial.  Is  it 
not  some  evidence  that  the  parties  named  in  it  are  the 
members  of  the  company,  and  no  other  persons  ?]  It  is 
obvious  that  the  memorial  was  not  intended  to  release 
any  original  member  from  liability ;  for,  if  so,  by  in- 
rolling  it,  all  the  members  who  were  possessed  of  any 
property  might  be  relieved  from  the  debts  of  the  com- 
pany. [Cressweily  J.  Does  it  appear  when  this  debt 
was  incurred?]  That  is  not  distinctly  shewn,  as  it  is 
laid  under  a  videlicet.  [Cressvoelly  J.  I  suppose  that 
the  object  of  the  memorial,  is,  to  enable  persons  dealing 
with  the  company  to  know  to  whom  they  give  credit] 
That  may  be  so;  but,  in  the  interval,  until  the  me- 
morial is  in  rolled,  to  whom  are  they  to  look  but  the 
persons  named  in  the  act  ?  It  does  not  follow,  however, 
even  after  the  inrolment  of  a  memorial,  that  parties 
give  credit  to  the  persons  inrolled  as  members,  and  not 
to  the  original  projectors.  So  far  as  giving  credit  is 
concerned,  it  cannot  be  said  that  the  memorial  is  to 
supersede  all  other  evidence,  and  that  the  prospectus 
and  act  are  to  be  entirely  left  out  of  consideration.  A 
question  may  arise  whether  the  memorial  is  of  any 
validity,  having  been  inrolled  when  not  one-fifth  part  of 
the  capital  was  subscribed.  The  court  may  say,  on  the 
authority  of  the  cases  already  cited,  that  it  would  be  a 
fraud  under  such  circumstances  to  make  parties  liable 
as  shareholders,  and  that  the  directors  could  not,  by 
omitting  their  own  names,  and  inrolling  a  few  persons 
as  shareholders,  escape  liability.  In  Iradn  v.  Lord 
Charleville  (^),  it  was  sought  to  make  the  defendant 
liable  on  the  ground  that  his  name  was  contained  in 

(tf)  Not  reported. 
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this  very  memorial ;  but  Lord  Abiiiger  held  that  it 
would  be  a  fraud  to  give  such  an  effect  to  it^  seeing 
that  so  small  a  part  of  the  capital  was  subscribed  for. 
[^Maule,  J.  What  do  you  mean  by  an  invalid  memorial? 
One  that  would  not  be  evidence  against  ihe  parties  in- 
rolled  ?]  Yes.  IV.  Williamsj  J.  The  act  does  not  say 
that  all  persons  shall  be  liable  whose  names  are  inrolled  ; 
but  all  members.']  It  is  clear,  that,  if  a  party  could  shew 
that  he  was  not  a  member  of  the  company,  the  me- 
morial would  not  conclude  him.  Can  the  shareholders 
be  said  to  be  members  until  the  capital  is  subscribed  ? 
It  is  a  question  whether  any  persons  can  be  called 
members  of  the  company  unless  such  capital  has  been 
subscribed.  J[Maule,  J.  Do  you  say  that  no  memorial 
could  be  inrolled,  because  the  whole  capital  had  not  been 
subscribed  ?]  No  memorial  could  be  inrolled  so  as  to 
make  those  inrolled  alone  liable  to  be  sued.  Here,  the 
defendant  is  liable  as  an  original  projector.  By  the  act 
the  company  was  formed.  The  contract  on  which  the 
action  was  brought  was  entered  into  by  the  company, 
and  the  plaintiff  has  taken  proceedings  against  the  secre* 
tary  as  enjoined  by  the  sixth  section  of  the  act. 

The  only  question  remaining,  is,  whether  the  defendant 

was  a  member  of  the  company.     If  so,  he  did  not  cease 

to  be  a  member  by  his  name  being  omitted  out  of  the 

memoriaL     J[Cressweily  J*     You  say  that  the  memorial 

neither  put  him  in  nor  out  of  the  company.]    Suppose 

the   whole  capital  had  been   subscribed   for   within  a 

nonth  after  the  passing  of  the  act,  and  the  names  of 

he  shareholders  had  been  registered  in  the  books,  it  is 

:lear  that  they  would  have  been  liable  on  a  contract 

•ntered  into  by  the  company,  although  no  memorial  had 

»een  inrolled.     [Cressnxell^  J.    How  do  you  say  that  the 

lefendant  could  cease  to  be  a  member  of  the  company  ; 

>r,  he  could  not  sell  his  shares,  as  none  were  issued  ?] 

le  might  have  great  difficulty  to  get  rid  of  the  cha- 
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racter.     ICresswellf  J.    Could  not  the  other  members 
agree  to  release  him?    Maule,  3.   Parties  may  agree  to 
cease  to  be  partners.]     But  not  so  as  to  get  rid  of  an 
antecedent  liability.     IMaule,   J.     We   do   not  know 
that  this  was  an  antecedent  liability.     Is  not  the  iorol- 
ling  of  the  memorial  some  evidence  that  the  defendant 
and  the  rest  of  the  company  had  agreed  that  he  should 
cease  to  be  a  member?    The   affirmative   is  on  you. 
Can  you  infer,  that,  being  a  member  in  March^  ISSS,  be 
was  a  member  in  Naoemberj  1843,  that  is,  upwards  of 
five  years  and  four  months  subsequently  to  there  being 
any  evidence  of  his  being  a  member.     He  has  not  acted 
as  a  member  since  March^  1838,  and  the  rest  of  the  com- 
pany have  treated  him  as  not  being  a  member.    You 
are  suing  the  defendant  under  the  positive  enactments  of 
the  act ;  and  the  question  is,  whether  the  defendant  was 
a  member  at  the  time  of  judgment  obtained :  whether 
he  was  a  member  at  the  time  of  the  contract,  is  a  different 
question.]      If  the  plaintiff  shews  a  time  when  the  de- 
fendant was  a  member,  the  onus  is  cast  on  him  to  prove 
that  he  had  ceased  to  be  so  at  the  time  of  the  judgment. 
It  is  by  no  means  a  necessary  consequence,  that,  because 
the  members  ceased  to  meet,  the  company  ceased  to  exbt; 
or  that,  because  some  of  the  directors  ceased  to  attend, 
they  ceased  to  be  members  of  the  company. 

Lastly,  it  will  be  contended  that  the  defendant  never 
was  a  proprietor  of  shares.  There  is,  however,  nothing 
to  limit  the  liability,  under  the  act,  to  shareholders.  In 
truth,  there  never  were  any  shares  at  all ;  but,  can  it  be 
said  that  there  never  was  any  liability?  There  is  a  clear 
distinction  to  be  drawn  between  original  proprietors  and 
persons  becoming  so  by  taking  shares.  It  is  impossible 
to  shew  that  the  defendant  was  a  member  of  the  com- 
pany up  to  the  moment  when  the  judgment  was  signed; 
but  the  interval  of  time  is  not  material;  and,  when  once 
the  defendant  is  proved  to  be  a  member  of  the  companr, 
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he  must  be  presumed  to  continue  a  member  until  be         1847* 
shews  the  contrary. 

SOOTT 

ChanneUi  Serjt.  (with  whom  was   Tal/imrdy  Serjt.))     Bebkelby. 
after  intimating  that  he  gave  up  the  point  as  to  the  mis- 
nomer of  the  defendant  in  the  act,  was  stopped  by  the 
court 

Maulb   J.  (a)     The  only  question  in  this  case,  is, 
whether  the  defendant  was  a  member  of  the  company, 
on  the  6th  of  November^  1843,  when  the  judgment  was 
signed.     That  question  is  to  be  made  out  in  the  affirm- 
ative by  the  plaintiff;  and  there  are  facts  on  bpth  sides  for 
the  court,  which  is  placed  in  the  situation  of  a  jury.     It 
appears,  that,  in  1837,  several  parties  associated  together 
to  form  the  company  ;  that  they  engaged  offices,  and 
issued  prospectuses  containing  the  name  of  the  defend- 
ant  as  one  of  the  directors ;  and  that,  between  October, 
18379  and  March,  1838,  he  from  time  to  time  attended 
the  board-room  in  that  capacity*    He  conducted  himself 
as  a  director  of  the  company ;  and  I  am  of  opinion  he 
was  such  director  down  to  March,  1838.     From  that 
time  be  no  longer  treats  the  company  as  one  of  which  he 
is  a  member ;  for,  he  no  longer  attends  the  meetings, 
which  is  evidence,   though  not  conclusive,  that  he  had 
ceased   to  be  a  director  of  the  company.     Down    to 
March,  he  was,  through  the  messenger,  treated  by  the 
-est  of  the  company  as  a  member;   but,  although  the 
lirectors   continued  to  meet   until   March,  1839,   the 
nessenger  ceased  to  deliver  papers  or  summonses  to 
tim.     That  fact  is  evidence  that  the  rest  consented  that 
he  defendant  should  no  longer   be  a  member  of  the 
ompany.     On  the  Slsi  of  Mat/y  1838,  the  act  passed. 
That  act  certainly  is  evidence  that  the  defendant,  at  the 

(a)    If  tide,  C.  J,,  was  abicnt  on  account  of  indisposition. 
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J  847*        time  of  its  passing,  was  a  member  of  tlie  company ;  and 
perhaps   it  is   more  than   evidence,  and  makes  bim  a 
member  on  that  day.     But  it  was  competent  for  him 
Berkelky.    and  the  rest  of  the  directors  to  agree  that  be  shoald 
cease  to  be  a  member  of  the  company ;  and  it  did  not 
require   an  act  of  parliament  or  a  deed  for  that  pur- 
pose ;  for,  the  partnership  might  be  dissolved  by  parol. 
Another  circumstance  showing  that  the  rest  of  the  com- 
pany no  longer  considered  the  defendant  a  member  of 
the  company,  is,  that  a  deed  of  partnership  was  prepared 
from  instructions  given  in  November,  1837 ;  and,  though 
his  name  is  put  in  the  deed,  he  never  signs  it,  nor  does 
it  appear  that  it  was  ever  tendered  to  him  for  execntioa. 
With  respect  to  the  memorial,  if  it  is  to  be  taken  as  evi- 
dence in  the  case,  its  effect  is,  that  the  secretary,  acdog, 
it  is  to  be  presumed,  under  the  directions  of  the  company, 
does  not  treat  him  in  it  as  a  member ;  and  there  ooald 
be  no  reason  for  not  inrolling  hk  name  therein,  if  be 
had  in  reality  continued  to  be  a  member  of  the  com- 
pany.    Whether  the  memorial  was  a  valid  one  or  not, 
it  still  forms  part  of  the  conduct  of  the  rest  of  the  com- 
pany.    If  you  exclude  it,  then  you  have  the  fact  that 
the  defendant  is  not  treated  as  a  member  subsequently 
to  March,  1838.     On  the  other  hand,  there  is  the  act 
of  parliament,  constituting  him  a  member  in  May,  18S9. 
But,  giving  whatever  force  you  please  to  the  act,  still,  in 
my  judgment,  it  is  outweighed  by  the  subsequent  con- 
duct of  the  rest  of  the  company.     I  cannot,  therefore, 
on  the  facts  before  us,  satisfactorily  arrive  at  the  con- 
clusion that  the  defendant,  on  the  6th  of  November,  1845, 
was  a  member  of  the  company. 

Cresswell,  J.  The  question  is,  whether  the  court  is 
satisfied,  on  the  facts  stated  in  the  special  case,  that  the 
defendant  was  a  member  of  the  company  on  the  5th  of 
November,  1843.     The  question  is  not  whether  credit 
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was  given  to  him,  or  with  whom  the  contract  was  made; 
but  whether  he  was  at  that  time  a  member  of  the  com- 
pany. If  that  fact  is  not  established  to  our  satisfaction, 
sitting  here  as  a  jury,  we  ought  to  find  our  verdict  for 
him.  There  is  certainly  strong  evidence  that  at  one 
time  he  was  a  member  of  the  company ;  but  it  cannot  be 
said  that  the  act  of  parliament  constituting  him  a  mem- 
ber, required  that  he  should  be  released  by  an  instru- 
ment of  as  high  a  nature,  or  by  deed.  The  fact  of  the 
defendant's  attending  meetings  and  receiving  summonses 
up  to  a  certain  time,  and  then  ceasing  to  attend  the  one 
and  to  receive  the  other,  and  the  fact  of  his  not  executing 
the  deed,  are  strong  circumstances  to  shew  that  it  had 
been  mutually  agreed  between  him  and  the  rest  that  he 
should  no  longer  be  a  member  of  the  company. 

V.  Williams^  J.  I  am  of  the  same  opinion.  I  agree 
with  the  rest  of  the  court  that  the  onus  lay  on  the  plain- 
tifi^  to  shew  that  the  defendant  was  a  member  of  the 
company  at  the  time  of  judgment  obtained.  Whether 
the  plaintiff  could  have  recovered  against  the  defendant 
had  he  been  sued  in  the  ordinary  form  as  a  partner,  is 
a  question  which  is  not  before  us,  and  which  we  are 
not  called  upon  to  decide. 
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Daines  v.  Heath* 

Jan.  29. 

By  indenture  i^OVENANT,  on  a  bill  of  sale,  by  indenture,  made 

dated  the  to  secure  the  payment  of  lOOL  and  interest  on  t 

11^,  1845,  certain  day.     Breach,  non-payment, 

reciting  that  Pleas — first,  non  est /actum  —  secondly,  that  the  deed 

A.  was  in-  ^^^  obtained  by  fraud  and  covin. 

in  100/  A,  -^^  ^^^  ^^>&'  before  CoUman^  J.,  at  the  last  JBssrjr  as- 
assigned  to  B.  sizes,  the  plaintiff  produced  the  indenture,  which  bore 

fi^xturw^t^U  ^^^  ^^^  ^^^^  ^^  November,  1845.  and  began  by  reciting 

&c.^  which  that  100/.  were  due  from  the  defendant  to  the  plaintiiF 

then  were,  or  f^^  certain  fixtures,  stock,  &c.,  sold  and  delivered,  and 

durinff  the  ^^^^  proceeded  to  state  that  the  defendant  did  by  those 

continuance  presents  bargain,  sell,   assign,   transfer,  and  set  oirer, 

^f  **Uo^^y  "  unto  the  plaintiff,  &c.,  all  and  every  the  goods,  fixtures, 

be,  in  and  tools.  Utensils,  implements,  and  things  which  then  were, 

upon  certain  or  at  any  time  during  the  continuance  of  the  security 

haw^rweive  ^'^^''cl^y  made,  should  be,  in,  upon,  about,  or  belonging  to 

and  take  the  the  workshops,  outhouses,  yards,  dwelling-houses,  and 

said  goods,  premises,  situate,  &c.,  to  have,  receive,  and  take  the 
&c.,  thereby     ^  \      a   .  .1  1       •       1  .  a 

assigned,  as      said  goods,  fixtures,    tools,   utensils,   implements,  and 

per  schedule,     things  thereby  assigned,  as  per  schedule^  unto  the  plain- 

The  deed  ^*^'  ^^*  ^^^^  followed  a  covenant  for  payment  of  the 
conuined  a  100/.  on  the  8th  of  FehtLary,  1846,  with  interest  thereon 
a)venant  by      f^^^^  ^^  g^j^  oi  August  preceding.  The  deed  was  stamped 

ment  of  the      with  a  30s.  stamp. 

100/.  on  the         For  the  defendant,  it  was  objected  that  the  deed  was 
1846        insuiHciently  stamped,  and  that  it  could  not  be  read  with- 

with  interest 

thereon  from  the  8th  ^i  Augmt  preceding :  — 

Held,  that  a  mortgage  stamp  on  the  deed,  applicable  to  a  sum  not  exceeding 
100/.,  was  sufficient. 

Held,  also,  that,  in  an  action  of  covenant,  for  non-payment  of  the  money,  B. 
was  not  bound  to  produce  the  schedule. 
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out  the  schedule.  The  learned  judge  overruled  the  ob- 
jections, and  the  plaintiff  had  a  verdict  for  104/.  IO5.  Sd.j 
subject  to  the  opinion  of  the  court  upon  the  sufficiency 
of  the  stamp,  and  upon  tlie  necessity  of  giving  the  sche- 
dule in  evidence. 
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Badele^j  in  Michaelmas  term  last,  moved  accordingly. 
The  stamp  was  insufficient  to  cover  the  interest  accrued 
prior  to  the  date  of  the  deed,  which  had  then  become 
principal.  In  Dickson  v.  Cass  (a),  a  bond  was  given  for 
2000/.,  the  condition  of  which,  after  reciting  that  A.  B.  had 
opened  an  account  with  Z).,  £.,  JP.,  and  G.,  as  bankers, 
and  that  the  bankers  had  agreed  to  discount  bills,  and 
pay  in  advance,  for  ^.  Z?.,  any  sum  not  exceeding  1000/. 
in  the  whole,  was,  that  A,  B.  and  C  should  satisfy  and 
pay  the  bankers  all  such  sums  as  they  should  advance 
on  account  of  the  discounting  or  paying  of  any  bills,  &c., 
together  with  such  lawful  charges  and  allowances  for 
advancing  and  paying  such  bills,  as  are  usually  charged 
by  the  bankers  in  such  cases,  and  interest;  and  it  was 
held,  that,  this  being  a  bond  to  secure,  not  only  1000/., 
but  a  further  sum  for  the  bankers'  charges  for  commis- 
sion, &c.,  the  stamp  of  5/.  required  by  the  55  G.  3. 
€•  184.  sched.  part  I.  tit.  ^^  Bondy^  given  to  secure  a 
sum  exceeding  500/.,  and  not  exceeding  1000/.,  was  not 
sufficient.  IMaule,  J.  The  stamp  act  imposes  the 
duty  only  upon  the  principal  sum.  (b)  Here,  the  claim 
to  the  prior  interest  arises  only  on  the  deed.  In  Barker 
V.  Smart  (or  Smark)y  {c)  a  bond,  dated  in  June^  was  con* 
ditioned  for  payment  of  3000/.,  with  interest  at  5  per 
cent,  from  March  preceding ;  and  the  court,  treating  the 
prior  interest  as  an  incident  only,  held  that  a  ?/•  stamp 


(a)  1  B.  <5y  Ad.  343. 

(6)  See  Dixon  v.  Robinson^ 
1  M.  Si  Rob.  115.,  5  C.  6i  P. 
96. ;   Deardon  v.  Binns,  1  M, 


4'   Boh.    130.  ;     Foreman   v. 
Jeyes,  5  C.  d^  P.  419. 

(c)  1  M.S^W.  590.,  9  Bowl. 
P.  C.  211. 
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was  sufficient.'^  That  is  contrary  to  the  indinacioa  of 
Lard  EUerdmratigfi^s  opinion  in  hrad  t.  BemfamiM{m)\ 
and  die  reasons  given  for  the  clecisioo  jffe  br  no  warn 
sati&liictDry.  The  circumstance  of  psrt  of  tbe  debt 
beinir  called  interest,  will  not  alter  its  cfaaracter. 

The  plaintiff  was  clearly  bound  to  produce  the  sche- 
dule.    The  kabendumj  — the  office  of  which  is  to  **  limm 
die  certainty  of  the  estate,"  and  which  ^  wmj  abridge 
or  aiter  the  gjenerality  of  the  pronises  "  (i)^  — expressly 
refers  id  the  schedule,  and  makes  it  part  of  tbe  deed. 
Ic  m  imposfiibie  to  give  any  e£&ct  to  the  deed  without 
the  prodmrtxaa  of  the  schedule.     Wedts  t.  MaHLardd  (c) 
H  precsely  in  point.     Tho^  by  articles  under  seal,  tbe 
cSe&ndanc  bound  himself  umier  a  penalty,  to  ddirer  to 
the  ^hmxX,  by  a  certain  day,   ^  the  whole  of  hb  me- 
chuikai  poeces^  as  per  schedde  annexedJ*  In  covenant  for 
the  breach  of  the  cootract  in  not  ddivering  tbe  pieces, 
the  phrnrifl;  after  setting  out  the  articles  executed  by 
the  defrrwhinf,  aieiicd  that  to  the  said  articles  there  wis 
lies  and  tkerr  aotexed  and  subscribed  a  certain  schedule 
of  the  said  sereral  pieces  of  mechanism  agreed  to  be 
delivered,  &c. :  and  it  was  held,  upon  iioft  est  Judum 
fdeadeif^  that  it  was  competent  to  the  defendant  to  shew, 
in  bts  definice,  that,  at  the  time  of  the  executicm  of  tbe 
articles,  the  sdkeAde  was  nai  mmextdj  but  that,  in  bet,  it 
was  afterwards  subscribed  and  annexed  to  the  artides 
by  the  witness^  who  was  the  agent  of  both  parties,  im* 
mediately  after  the  execution  of  the  articles,  and  after 
one  of  the  parties  had  left  the  room ;  though  the  pieces 
mentioned  in  the  schedule  so  annexed  were  such  as  bad 
been  agreed  upon  by  the  parties  before  the  execution  of 
the  articles. 


(a)  3  Cmm^  40. 
\b)  C#n.  Dig.    title   FmL 
(E.9.);  dting  C9.IML^tu, 


2RotL  Abr.    65.  125.,  9^ 
Rep.  47.  h.  And  see  ifik  171. 
(c)  l4Ea9i,568. 
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Wilde,  C.J.  Upon  the  first  point,  tlie  court  is  of  184-7. 
opinion  that  there  should  be  no  rule.  Looking  at  the 
words  of  the  stamp  act  (a)  —  "  Any  conveyance  of  any 
lands,  estate,  or  property  whatsoever,  in  trust  to  be  Heath. 
sold  or  otherwise  converted  into  money,  which  shall 
be  intended  only  as  a  security,  and  shall  be  redeem- 
able before  the  sale  or  other  disposal  thereof^  either  by 
express  stipulation  or  otherwise,  except,'*  &c. — **  where 
the  same  respectively  shall  be  made  as  a  security  for  the 
payment  of  any  definite  and  certain  sum  of  money  ad- 
vanced or  lent  at  the  time,  or  previously  due  and  owing, 
or  forborne  to  be  paid,  being  payable"  —  we  think  this 
case  does  not  fall  within  it.  There  is  nothing  on  the 
face  of  this  deed  to  shew  that  it  was  given  to  secure 
any  thing  beyond  100/.  It  professes  to  recite  what  is 
clue,  and  expressly  limits  the  defendant's  liability  to 
100/.  and  interest.  The  covenant  for  payment  is  by  no 
means  conclusive  to  shew  that  any  antecedent  interest 
was  due.  There  is  nothing  incongruous  or  inconsist- 
ent in  a  party's  covenanting  to  pay  interest  calculated 
from  an  antecedent  period.  A  statute  imposing  a  tax 
upon  the  subject  should  always  receive  a  strict  interpret 
tation,  and  should  not  be  allowed  to  operate  as  a  charge, 
unless  the  words  are  plain  and  unambiguous.  But, 
when  we  find  that  a  court  of  co-ordinate  jurisdiction 
has  already  pronounced  a  decision  upon  the  subject,  we 
ought  not  to  introduce  a  doubt  by  granting  a  rule. 

The  other  point  is  one  of  some  difficulty,  and  there- 
fore as  to  that  the  I'ule  may  go. 

A  rule  nisi  having  been  granted  accordingly, 

Shee^  Serjt.,  and  Petersdoiff^  now  shewed  cause.  The 
schedule  was  not  annexed  to  the  deed,  nor  did  it  ap- 
)ear,  by  necessary  implication,  to  form  any  part  of  it. 

(a)  55  G,  o.  c,  18t.  schcd.  part  I.  tit.  Aiortgnge, 
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1847. 
Datnes 

V, 

Hkath. 


{^Maulcj  J.  Would  it  not  be  connected  with  it  for  the 
purpose  of  duty  ?J  No.  The  act  imposes  a  separate 
duty  upon  schedules  (a)  in  the  following  terms:  — 
"  Schedule,  inventory,  or  catalogue  of  any  lands,  here- 
ditaments, or  heritable  subjects,  or  of  any  furniture, 
fixtures,  or  other  goods  or  effects;  or  containing  the 
terms  and  conditions  of  any  proposed  sale,  lease,  or  . 
tack,  or  the  cotylitions  and  regulations  for  the  cultiva- 
tion or  management  of  any  farm,  lands,  or  other  pro- 
perty leased  or  agreed  to  be  leased ;  or  containing  any 
other  matter  or  matters  of  contract  or  stipulation  what- 
soever, which  shall  be  referred  to  in  or  by,  and  be 
intended  to  be  used  or  given  in  evidence  as  part  of,  or 
as  material  to,  any  agreement,  lease,  tack,  bond^  deed, 
or  other  instrument  charged  with  any  duty  in  this 
schedule,  but  which  shall  be  separate  and  distinct  from^ 
and  not  indorsed  on  or  annexed  to  such  agreement, 
lease,  tack,  bond,  deed,  or  other  instrument"  —  a  duty 
of  1/.  Bs.  If  the  defendant  wanted  the  schedule  for  any 
purpose,  he  might  have  given  a  notice  to  produce,  and 
so  made  it  part  of  his  case.  All  the  plaintiff  wanted, 
was,  to  prove  the  covenant  for  payment  of  the  money. 
Weeks  v.  Maillardet  has  nothing  to  do  with  this  case: 
there,  the  schedule  was  annexed  to,  and  formed  part  of, 
the  deed  declared  on.  If  the  argument  on  the  other 
side  were  correct,  the  plaintiff  would  be  bound  to  pro- 
duce every  deed  or  document  collaterally  referred  to  in 
the  indenture  declared  on.  Duck  v.  Braddi/ll  (&)  is  an 
authority,  if  any  were  wanting,  to  shew  that  that  is  not 
necessary. 


Badeleyy  in  support  of  the  rule.     It  is  not  contended, 
as  in  Duck  v.  Braddylly  that  the  deed  is  vitiated.     But 


(a)  55  G.  3,  c.  184.,  schecl 
part  J.  tit.  Schedule, 


(ft)  M'CleU.  217.,  \SPrkt, 
455. 
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the  objection  is,  that,  inasmuch  as  the  deed  refers  to, 
and  is  wholly  unintelligible  without,  the  schedule,  in  the 
absence  of  the  latter,  the  Tormer  is  not  readable.    Here, 
besides  the  plea  of  non  est  factum^  there  is  a  plea  of 
fraud :  now,  the  whole  effect  of  the  deed  must  be  seen 
before  that  issue  can  be  disposed  of:  it  is  only  by  re- 
ference to  the  schedule  that  the  deed  becomes  perfect. 
{Maiden  J.    Does  a  mere  reference  to  another  docu- 
ment impose  upon  a  party  the  necessity  of  producing 
that  other  document,  where  he  is  suing  upon  a  covenant 
for  payment  of  money  ?]  A  thing  that  is  quite  collateral 
to  the  covenant  declared  on  need  not  be  produced.   But, 
here,  the  only  means  of  ascertaining  what  is  conveyed  by 
the  deed,  is,  by  referring  to  the  schedule.    \}Vilde^  C.  J. 
It  is  perfectly  immaterial,  for  the  purposes  of  this  ac- 
tion, what  goods  were  conveyed  by  the  deed.]     Weehs 
V.  Maillardel  is  precisely  in  point.    Lord  Ellenborough 
there  says :  **  The  question  is,  whether  the  objection 
can  be  taken  on  the  plea  of  non  est  factum ;  and,  to 
determine  that,  it  is  necessary  to  decide  whether  the 
schedule  is  virtually  a  part  of  the  deed.     ^  Verba  relata 
hoc  maximi  operantur  per  referentiam^  ut  in  eis  inesse 
mdetitur^  [a)     If  it  be  no  part  of,  but  dehors  the  deed, 
the  objection  fails.     What,  then,  was  the  intention  of 
the  parties?    It  was  agreed  that  the  defendant  should 
deliver  up  to  the  plaintiff,  by  a  certain  day,  ^  the  whole 
)f  his  mechanical  pieces,  as  per  schedule  annexed;^  all 
he  machineries  performing  and  in  good  order ;  and  the 
lefendant  was  also  to  instruct  the  plaintiff  in  the  man- 
ler  of  exhibiting  and  making  them  perform  :  and,  *  on 
he  day  of  the  defendant's  delivering  the  above  pieces,  as 
herein  mentioned,*  the  plaintiff  was  to  pay  him  a  certain 
urn.     Without  the  schedule,  there  was  no  duty  to  be 
erformed  by  either  party.     The  scliedule  alone  de- 
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1847.        signates  the  subject-matters  to  be  delivered  up  by  the 

one  party  and  paid  for  by  the  other.     The  whole  deed 

Daines  ^^g  inoperative,  unless  the  schedule  was  co-existiog 
FIeath.  with  it,  and  forming  part  of  the  obligation.  Taken 
by  itself,  the  deed  is  insensible,  and  has  no  object  to 
operate  upon  :  therefore  it  is  not  the  defendant's  deed 
without  the  schedule,  which  gives  effect  and  meaning  to 
the  whole  of  the  duties  to  be  performed  on  either  side. 
The  articles  assume,  that,  at  the  time  of  their  execution, 
the  schedule  was  annexed;  and,  if  there  were  then  no 
schedule,  there  was  no  deed  for  any  sensible  pur- 
pose; for,  no  duty  could  be  demanded  on  the  one 
side,  or  performed  on  the  other,  without  the  schedule.** 
[  Wiide^  C.  J.  That  would  be  an  authority  to  the  pur- 
pose, if  this  Were  an  action  for  not  delivering  up  the 
goods.]  The  principle  contended  for  is  still  further 
exemplified  by  the  case  of  Cook  v.  Remington,  {a)  In 
debt  on  a  bond  with  a  condition  to  perform  covenants 
in  a  certain  indenture  mentioned,  the  defendant  craved 
oyer  of  the  indenture ;  one  of  the  covenants  in  which 
was,  that  the  defendant  would  safely  give  up  to  the  plain- 
tiff the  goods,  a  particular  whereqfwas  written  on  the  back 
of  the  indenture.  Upon  demurrer  to  a  plea  of  perform- 
ance generally,  it  was  held  *'  that  the  indorsement  at 
the  time  of  the  ensealing  and  delivery  of  the  deed,  was 
part  of  it ;  and  therefore  oyer  of  the  body  of  the  deed, 
without  oyer  of  the  indorsement^  was  not  a  complete  oyer 
of  the  deed,  the  deed  relating  to  the  indorsement,  and 
therefore  not  perfect  without  it." 

Wilde,  C  J.  This  case  appears  to  me  to  be  free 
from  difficulty.  The  deed  declared  on  contains  a  dis- 
tinct covenant  for  the  payment  of  1002^,  with  interest, 
on  a  given  day ;  to  which  full  effect  may  be  given  witli- 

(a)  6  3foiL  237.,  1  AV//A'.  498.     And  see  1  Sid.  50.  97.  42:. 
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out  referring  to  any  thing  extrinsic.  It  may  happen 
that  reference  is  so  made  in  the  principal  deed  to  other 
deeds  and  documents,  as  to  render  it  impossible  to  give 
efiect  to  such  deed  without  also  producing  the  others. 
What  the  plaintiff  is  bound  to  produce^  must  depend 
upon  the  particular  part  of  the  deed  upon  which  the 
action  is  brought.  Where  he  is  seeking  to  enforce  per- 
formance of  a  covenant  for  payment  of  money,  lie  may 
very  well  establish  his  case  without  producing  a  sche- 
dule that  has  relation  to  a  totally  distinct  and  colla- 
teral matter.  It  is  always  open  to  a  party  who  seeks 
to  impeach  a  deed  on  the  ground  of  fraud,  to  produce 
the  evidence  upon  which  he  relies  to  establish  fraud. 
In  Weeks  v.  Maillardet^  the  action  was  brought  for  non- 
performance of  the  covenant  to  deliver  the  goods  enu- 
merated in  the  schedule  annexed  to  the  deed.  Common 
sense  would  teach  us  that  the  covenant  could  not  be 
made  intelli<;ible  without  recourse  beino:  had  to  the 
schedule.  The  observations  of  Lord  ElletiborotigA  must 
be  taken  with  reference  to  that  state  of  facts.  I  think 
the  rule  must  be  discharged. 


18^. 

Daines 
Heath. 


The  rest  of  the  court  concurring, 


(a)  See  Ross  ▼.  Parker,  1 
B.  a;  C.  S5S.,  'ZD.S^R.  662. 
In  Dyer  v.  Green,  1  Exch.  71. 
the  pkintiff,  upon  the  trial  of  an 
interpleader  issue,  tendered  in 
evidence  a  bill  of  sale  and  sche- 
dule^ the  former  of  which  as- 
ligned  to  him  "  all  the  goods^ 
fixtures,  household  furniture, 
plate^  &c.  &c.,  in  and  about  a 
oaessuage  and  premises  wliere 
lie  now  resides,  and  being  No.  12. 
Fark  Roady  &c.,  and  the  chief 
irticles  whereof  are  particularfy 


Rule  discharged,  {a) 

envmerated  and  described  in  a 
certain  schedule  hereunto  an^ 
uejced.**  The  schedule  was  in 
no  way  annexed  to  the  deed, 
and  was  inadmissible  for  want 
of  a  stamp. 

The  court,  upon  the  authority 
of  Duck  y.  Braddylly  held  that 
the  bill  of  sale  was  admissible 
in  evidence  without  the  sche- 
dule. 

Weeks  v.  MaiUardet  was  cited 
at  the  bar,  and  was  distin- 
guished by  the  court. 


VOL.  III.  — C.  B. 
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Jan.  29. 


Barker  v.  Stead. 


One  who  a  SSUMPSIT,  by  an  advertising  agent,  for  money 

merely  Assents   jCm.       .-         ,-  ,         iii  •         i 

to  his  name  paid,  and  for  work  and  labour  in  procuring  adver- 

being  pub-  tisements  to  be  inserted  in  various  newspapers,  for  a 

'^      *^  ?_  projected  railway  company,  to  be  called  The  Northervr 

sional  com-  and-^Eastern^Counties*  Junction  JRailjvaj/  Company,     The 

roittee  of  a  amount  claimed  by  the  plaintiff  was  9 1 0/.  95. 
railway  com-        ^^^  cause  was  tried  before  Coltmany  J.,  at  the  last 

pany^  does  not  assizes  at  Maidstone.     It  appeared  that  the  scheme  was 

.5^  ^  *"th  pi'ojected  by  one  Morris^  who  was  provisionally  regis- 

rise  the  secre-  tered,  pursuant  to  the  statute  7  &  8  Vict.  c.  1 10.,  as  its 

tary,  or  any      promoter;  that  Morris  had  appointed  one  Wright  to  he 
one  else,  to  ,  i    i         i  i        r      l 

pledge  his        secretary  to  the  company  ;  and  that  the  orders  for  the 

credit  for         advertisements  had  been  given  by  Wright. 

^li  lio^ox  ^"  ^^®  ^''^  ^^  October f  1845,  a  prospectus  was  issued, 

work  done  containing  the  names  of  the  provisional  committee,  and 

for,  the  com.  amongst  them  that  of  ''James  Stead,  of  Bradford:'  The 

To  prove  ^'^^^  meeting  of  the  provisional  committee  took  place  on 

that  tlie  de-  the  25th  of  October,  before  which  day  all  the  adver- 

en  ant     .  .,  ^jsepr^ents  had  appeared ;  at  this  meeting  a  managing 

supler/'  committee  was  appointed,  who  seem  to  have  adopted 

wrote  a  letter  ^j|j|^  j^^j  j^ggu  done  by  Morris  and  the  secretary.    The 

authonsmg        i  r      i  i  ^    t  . 

the  secretary     defendant  was  not  a  member  of  the  managiog  com- 

of  a  projected  mittee,  nor  did  he  ever  attend  any  meeting.     Early  in 

railway  com-    js^fyi^^f^b^y  Jt  was  found  that  the  scheme  could  not  be 

pany  to  insert 

his  name  in      advantageously  prosecuted,  and  therefore  it  was  aban- 

the  list  of        doned. 

committee- 

:nen^  a  witness 

was  called^  who  stated  that  be  knew  a  "J.  S,,  of  B.,  a  woolstapler,"  and  that  the 

letter  produced,  and  bearing  the  B,  postmark,  was  his  handwriting :  the  witoe« 

further  stating  that  he  knew  another  "J.  S.,  of  B."  also  a  woolstapler — Semkk, 

that  this  was  not  evidence  to  go  to  the  jury  to  identify  J,  S.  the  committee-nun, 

with  J.  S.  the  party  sued. 
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In  order  to  prove  that  the  defendant  was  one  of  the        1847; 
provisional  committee,  Wright^  the  secretary,  stated,  that,  ■ 

towards  the  end  of  September^  he  addressed  a  letter  to  Barker 
James  Steady  a  woolstapler,  at  Bradford^  asking  him  if  Stbad. 
he  would  allow  his  name  to  be  put  down  as  one  of  the 
provisional  committee;  that  he  received  in  answer  a 
letter,  which  he  produced,  bearing  the  Bradford  post- 
mark, purporting  to  come  from  James  Steady  assenting 
to  the  proposal. 

In  order  to  prove  that  this  letter  was  in  the  hand- 
writing of  the  defendant,  one  Duckeiif  a  banker  at 
Bradford,  was  called.  He  stated  that  he  knew  a 
James  Stead,  a  woolstapler  at  Bradford,  who  kept  an 
account  at  his  bank,  and  was  acquainted  with  his  hand- 
writing, which  the  letter  was :  he  further  stated  that  he 
was  also  acquainted  with  another  James  Stead,  who  re- 
sided at  the  same  place,  and  carried  on  the  same  business. 
There  was  no  evidence  to  shew  which  of  these  two 
persons  was  the  party  against  whom  the  present  action 
was  brought.     * 

On  the  part  of  the  defendant  it  was  insisted  that  there 
was  no  evidence  to  go  to  the  jury  that  he  had  ever 
assented  to  become  a  member  of  the  provisional  com- 
mittee; and  that,  assuming  that  there  was,  and  that 
the  committee-men  were  liable  for  orders  given  by  the 
secretary  after  the  formation  of  the  committee,  they  were 
not  responsible  for  orders  previously  given. 

The  learned  judge  told  the  jury  that  the  defendant, 
having,  —  supposing  them  to  be  satisfied  that  the  letter  of 
the  2nd  oi  October  came  from  him,  —  assented  to  act  as  a 
member  of  the  provisional  committee,  must  be  consi- 
dered as  having  authorised  the  secretary  to  incur  all 
expenses  necessary  to  the  establishment  of  the  company. 

The  jury  having  returned  a  verdict  for  the  plaiutiflT, 
damages  500/., 

3  p  2 
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1847.  Channellf  Serjt.,  in  Michaelmas  term  last,  obtained  a 

rule  nisi  to  enter  a  nonsuit  (pursuant  to  leave  reserved 
at  the  trial),  if  the  court  should  be  of  opinion  that  there 

Stead.  ^^^  "^  evidence  to  go  to  the  jury :  or  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence. 
As  to  the  identity  of  the  defendant  as  the  writer  of  the 
letter,  he  cited  Sewell  v.  Evans,  (a) 

» 

Ltisk  now  shewed  cause.  There  was  sufficient  evi- 
dence given  to  identify  James  Stead  as  the  writer  of  the 
letter.  [  Wilde^  C.  J.  Which  James  Stead  ?'\  The  de- 
fendant.  In  Simpson  v.  Dismore  (A),  in  an  action  for 
medicines  and  attendances  by  the  plaintiff  as  an  apothe- 
cary,  the  plaintiff  put  in  evidence  a  licence  from  the 
Apothecaries*  Company  to  practise  as  such,  granted  to  a 
person  bearing  the  same  name  and  surname;  and  it 
was  held  that  this  was  sufficient  primA,  facie  evidence  to 
shew  the  identity  of  the  plaintiff  wiih  the  person  named 
in  the  licence.  So,  mGreenshields  \.  Crawford  {c)^  in 
an  action  by  indorsee  against  acceptop  of  a  bill  of  ex- 
change, directed  to  "  Charles  Banner  Cravoford^  East 
India  House^*  and  accepted  "  C.  B^  Craxjcford: "  it  was 
proved  that  this  acceptance  was  the  handwriting  of  a 
gentleman  of  the  name  of  Charles  Banner  Crarmfordy  for- 
merly a  clerk  in  the  East  India  House^  who  bad  left  it 
five  years  ago;  and  it  was  held  that  this  was  sufficient 
evidence  of  the  identity  of  the  defendant  with  the  person 
whose  handwriting  was  proved.  The  rule  laid  down  in 
Sewell  y.  EvanSj  and  Roden  v.  Ryde{a)y  to  prove  the  ex- 
ecution by  the  defendant  of  an  instrument  on  which  he 
is  sued,  is  this  —  if  it  be  shewn  that  such  instrument 
is  executed  by  a  person  bearing  the  defendant's  name, 

it  is  not  necessary  to  give  evidence  strictly  identifying 

« 

(a)  4  Q.  B.  6^6.  (c)  9  3f.  *  r.  314.,  I  Dvfi 

(b)  9  M.  ^  W,  47.,  1  Dowl.      iV.  S.  439. 
N.  S.  357. 
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the  person  whose  signature  is  proved,  with  the  party  on  1847. 
whom  process  has  been  served,  unless  facts  appear  which  ■ 
raise  a  doubt  as  to  the  identity.  Lord  Denman^  in  the  Barker 
latter  case,  snys :  ^*  Where  a  person,  in  the  course  of  the  Stead. 
ordinary  transactions  of  life,  has  signed  his  name  to  such 
an  instrument  as  this,  I  do  not  think  there  is  an  instance 
in  which  evidence  of  identity  has  been  required,  except 
Jones  V.  Jones,  {a)  There,  the  name  was  proved  to  be 
very  common  in  the  country ;  and  I  do  not  say  that 
evidence  of  this  kind  may  not  be  rendered  necessary  by 
particular  circumstances ;  as,  for  instance,  length  of  time 
since  the  name  was  signed.  But,  in  cases  where  no 
particular  circumstance  tends  to  raise  a  question  as  to 
the  party  being  the  same,  even  identity  of  name  is  some- 
^ahing  from  which  an  inference  may  be  drawn."  *'  The 
observations  of  Lord  ^binger^  and  Alderson^  B.,  in 
Greenshields  v.  Crawford^  ^pplj  ^^  ^^is  case.  The 
transactions  of  the  world  could  not  go  on  if  such  an 
objection  were  to  prevail.  It  is  unfortunate  that  the 
doubt  should  ever  have  been  raised ;  and  it  is  best  that 
we  should  sweep  it  away  as  soon  as  we  can.''  This  was  a 
question  for  the  judge,  and  not  for  the  jury.  IfVilde^  C.  J. 
It  was  for  the  judge  to  say,  whether  or  not  the  evidence 
was  admissible;  for  the  jury,  wliether  it  was  suffi- 
cient.! Upon  the  balance  of  authorities,  the  identity  of 
name  is,  pimdjacie^  enough.  {^Maule,  J.  All  that  tlie 
evidence  amounts  to  is  this,  that  the  defendant,  or  the 
ether  James  Steady  wrote  the  letter.  Wilder  C.  J.  referred 
to  Bidkeley  v.  Butler  (J),  and  Jarmain  v.  Hooper  (c).] 

Assuming  the  identity  of  the  defendant  to  have  been 
sufficiently  established,  the  next  question  is,  whether 
the  contract  in  respect  of  which  this  action  is  brought. 


(fl)  9  M.  Sf  W.  75.  (c)  6  M.  4-  G.  827.,  7  Scott, 

lb)  2  B.  Si  C.  4S*.,  3  D.  Si      AT.  R.  663. 
1L6Q5. 

3  P  3 


950  Hilary  term, 

1847.        is  one  for  which  the  defendanty  as  a  provisional  com* 

mittee-man,  is  liable  to  be  sued ;  in  other  words,  whe- 

Babkkb      ^ijg,,  jjg  permitted  himself  to  be  held  out  as  a  person 

Stb4]>.  ^^^  authorised  the  secretary  to  make  the  contract 
[Wildej  C.  J.  It  appears  that  the  provbional  committee 
met  once ;  and  that  the  only  act  they  did,  was,  to  ap- 
point a  committee  of  management.  The  orders  for  the 
advertisements  for  which  this  action  is  brought  had  all 
been  given  before  that  time.  The  learned  judge  seems 
toliave  told  the  jury  that  one  who  authorises  the  secre- 
tary to  use  his  name  as  a  committee-man,  gives  an  im- 
plied authority,  not  to  his  fellow  committee-men,  but 
to  the  secretofi/f  to  make  contracts  so  as  to  bind  him. 
That  surely  cannot  be  correct.]  The  committee  adopted 
all  that  had  been  done  by  the  secretary.  [Cresswdlf  J. 
It  has  been  laid  down  broadly  Jby  the  court  of  Exche- 
quer, after  full  discussion  and  consideration,  in  the 
cases  of  Reynell  v.  Lewis  and  Wyld  v.  Hopkins  {a\  that 
the  mere  fact  of  a  person's  agreeing  to  become  a  member 
of  the  provisional  committee  of  an  intended  railway 
company,  amounts  to  no  more  than  a  promise  that  he 
will  act  with  other  persons  appointed,  or  to  be  appointed, 
for  the  purpose  of  carrying  the  scheme  into  effect :  there- 
fore, in  an  action  against  a  provisional-committee-man, 
for  goods  supplied  on  the  order  of  the  solicitor  of  the 
company,  it  was  held  that  the  law  would  not  imply, 
from  the  mere  fact  of  his  agreeing  to  be  a  member  of 
such  committee,  an  authority  from  him  to  every  other 
committee'^an  to  make  contracts  by  himself  or  by  the 
solicitor  or  secretary,  or  an  authority  to  the  solicitor  or 
secretary  to  make  them  on  behalf  of  the  committee.] 
Lord  Denmarif  and  some  of  the  other  judges  of  the 
court  of  Queen's  Bench,  have  declined  to  be  bound  by 

(a)  15  JIf.  4*  ^.  517*  ante  the  defendant  was  tn  ictiog 
679-  And  lee  WUiton  v.  F»«-  member  of  the  managing  coo- 
count  Curzon,  lb.  5S!i.,  where      mittee. 
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those  cases.     The  point  has  not  yet  been  discussed  in 
that  court  in  banco, 

Wilde,  C.  J.  The  court  of  Exchequer  having  so- 
lemnly decided  the  point,  1  think  it  does  not  become  a 
court  of  co-ordinate  jurisdiction  to  entertain  a  discus- 
sion as  to  the  propriety  of  such  decision.  That  should 
be  left  for  a  court  of  error.  A  contrary  course  would 
tend  to  much  uncertainty  and  inconvenience  to  the  pub- 
lic. According  to  the  cases  of  ReyneU  v.  Lewis  and 
Wyld  V.  Hqpkinsj  therefore,  from  which  I,  for  one,  am 
not  disposed  to  depart,  the  plaintiff  ought  to  have  been 
nonsuited  at  the  trial. 


951 


1847. 
Barker 

V, 

Stead. 


The  rest  of  the  court  concurring, 

Rule  absolute,  for  a  nonsuit. 


H  V 
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Jon.  SO. 

Id  an  action 
by  the  lecre- 
tarj  against  a 
proTJiionaU 
committee- 
man  of  a  pio* 
jeeted  railway 
eompany,  for 
arrean  of 
aalary^ajodge 
at  cbunben 
ordeied  that 
the  defendant 
ahoold  be 
at  liberty  to 
inspect,  and 
take  copies 
from,  the 
minote-bodc 
of  the  com- 
pany contain- 
ing reaolotiona 
of  the  man* 
aging  com- 
mittee, re- 
ferred to  in 
the  plaintiff's 
particular  of 
demand  as  the 
foundation  of 
his  claim. 

The  court 
refused  to 
rescind  the 
order,  the 
plaintiff  not 
satisfactorily 
shewing  that 
it  was  not  in 
his  power  to 
compW  with 
it. 


Shaw  v.  Holmes. 

'T^HIS  was  an  action  brought  by  the  plaintiS'  to  re* 
cover  from  the  defendant,  one  of  the  committee  of 
managementof  TAeHuU-Birmingiam-andSwaHsca^uiC' 
tiori'-RaibDay  Company^  a  balance  of  2 15/.  lOs^  ibrsalaij, 
&C.9  alleged  to  be  due  to  him  as  secretary.  The  parti- 
culars of  demand  were  as  follows:  — 


£    t-    i. 


1846.    May.     To  eight  mooths*  alary,  finom  I  Sthfr^ 

1845,  to  18lb  Jll«|f,  I846,at900t|«r 


coiamittce  of  the  HuU^  ^  Raihsmy 
Company    .... 

**  Gratoitj,  as  per  ditto 
**  AususL     To  salary  from  18th  May  to  18tb  Jvgmjt^ 
1846,  9S  dajrs,  at  IL  !«.  per  day,  as 
per  rcaolutioo  of  committee 

"  To  Tarious  attendances   since    18th 
jtuymM,  &C.  &c.,  18  days,  at  IL  It,  - 


200    00 
50    00 


96  12  0 
18  18  0 


365  10  0 

<<  Creditor, 

*•  Hay  9.     Bj  cash  on  account      • 

-     100     0    0 

^  jtmguU  la     Do.        do. 

.       50     O    0     150    0  0 

215  10  0- 

On  the  5th  instant,  V.  WiUiams^  J.,  made  the  fol- 
lowing order,  *^  that  the  defendant,  his  attorney  or 
agent,  be  at  liberty  to  inspect,  and  take  copies  from,  the 
minute-book  containing  the  resolution  referred  to  in 
the  particulars  of  demand,  and  other  books  containii^ 
any  minutes  of  proceedings  or  resolutions  of  the  nuin- 
arming  committee  of  JTie  Huil'Birmittgham^nd'Swansea' 
Junction  Uailvoay  Company  ;  and  that,  in  the  meaotime, 
all  further  proceedings  be  stayed.'' 
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BrawmeU^  oti  a  former  day  in  this  term,  obtained  a 
rule  nisi  to  rescind  the  above  order,  and  also  an  order 
giving  the  defendant  six  days'  further  time  to  plead 
after  inspection.  The  plaintiff's  affidavit,  on  which 
the  rule  was  granted,  stated,  that  he  was  the  secretary 
of  the  company,  and  had  acted  as  such  from  its  form* 
fltion ;  that  he  was  unable  to  comply  with  the  order  to 
inspect,  in  consequence  of  all  the  books,  vouchers, 
and  documents  relating  to  the  company  being  in  the 
possession  and  under  the  control  of  the  solicitor  to  the 
company^  the  same  having  been  placed  in  his  offices. 
No.  3,  Lothbtuyj  when  the  offices  of  the  company  were 
given  up,  in  October  last  past;  that  the  plaintiff  had 
not  had  the  custody  or  control  of  any  of  the  books, 
vouchers,  and  documents  at  any  time  since  the  order 
was  made ;  that  he  ceased  to  have  any  such  custody  or 
control  in  the  said  month  of  Octoba^  last ;  that,  in  the 
said  month  of  October  last,  the  said  books  and  other 
documents  were  placed,  and  had  ever  since  remained, 
and  still  were,  in  the  custody,  arid  under  the  control,  of 
the  solicitor,  who  absolutely  refused  to  produce  any  of 
such  books  and  other  documents,  pursuant  to  the  order, 
without  the  authority  of  the  managing  committee  of  the 
company,  unless  the  defendant  would  formally  admit  his 
liability  to  the  creditors  of  the  company ;  that  it  was,  in 
consequence,  wholly  out  of  the  plaintiff's  power  to  com- 
ply with  the  order,  although  he  was  desirous  to  do  so ; 
and  that  he  was  not  a  promoter  of  the  company,  nor  did 
he  in  any  way  collude  with  the  solicitor  to  the  company* 

Wordsworth  shewed  cause.  From  the  affidavits  in 
answer  to  the  rule,  it  appears^  that  the  solicitor  referred 
to  in  the  plaintiff's  affidavit,  is  registered  as  the  sole 
promoter  of  the  proposed  company,  under  the  statute 
7&  8  Vict.  c.llO.;  that  nearly  all  those  who  had  as- 
tented  to  their  names  being  put  down  as  provisional- 
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cdmniittee-men,  did  so  upon  an  indemnity  ilgainst  costs 
and  expenses  being  given  to  them  by  the  solicitor  aad 
the  plaintiff  as  secretary ;  and  that  all  the  prospectuses 
of  the  proposed  company  filed  under  the  statute,  were 
so  filed  without  the  names  of  any  provisional  oft*  other 
committee,  and  with  the  names  only  of  the  solicitor  aod 
secretary.     There  is,  therefore,  strong  ground  for  be- 
lieving that  the  only  persons  who  can  exercise  any  con* 
trol  over  the  books  and  documents  of  the  company,  are^ 
the  solicitor  and  the  plaintiff;  and  the  affidavit  of  the 
latter  by  no  means  shews,  in  a  manner  that  the  court  can 
consider  satisfactory,  that  he  is  unable  to  comply  with 
the  order.     It  has  been  clearly  setded,  in  a  variety  of 
cases,  that  a  defendant  is  entitled  to  have  inspection  of 
the  agreement  on  which  the  action  is  brought,  wbeie 
he  has  an  interest  in  it^  so  as  to  put  the  plaintiff  in  the 
position  of  one  holding  it  as  trustee  for  him :  Blakijf  ?. 
Porter  (a) ;  Ratcliffe  v.  Bleasby  (b) ;  Rofwe  v.  Hamden  (c); 
Rundle  v.  Beaumont  {d) ;  Chamock  v.  Lamdey  (e) ;  which 
latter  was  an  action  for  money  had  and  received,  aod 
yet  was  held  to  fall  within  the  spirit  of  the  rule.    Aod 
in  Steadman  v.  Arden  (g),  in  an  action  by  an  allottee 
of  railway  shares,  against  a  member  of  the  provisiooal 
committee,  to  recover  back  his  deposit,  the  court  of 
Exchequer  ordered  that   the  plaintiff  should  have  ao 
inspection  and  copy  of  the  subscribers'  agreement  aod 
parliamentary  contract,  which  both  the  plaintiff  and  de- 
fendant had  signed,  and  which  were  in  the  hands  of  the 
solicitors  of  the  company,  —  the  plaintiff's  affidavit  stal- 
ing that  an  inspection  of  them  was  necessary  to  him  for 
the  purpose  of  framing  his  case,  and  the  defendant  not 


(a)  1  Taunt.  S86. 

(6)  3  BingK  148.,  10  J.  B. 
Moore,  523. 

(c)  4  Bingh.  539.  n.,  I  M. 
4*  F.  384. 


(d)  4  Bingk.  587.>  1  M.  ^ 
F.  396. 

(e)  5  Scott,  43S. 

(J)  15  M.  S^  W.  587. 
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shewing  that  they  were  not  within  his  power  or  control. 
Alderson,  B.^  there  says :  ''  All  that  is  material,  is,  that 
IxHh  parties  have  an  interest  in  the  documents,  and  that 
an  inspection  of  them  is  material  to  the  prosecution  of 

• 

tbe  action."  [Afaui^,  J.  The  first  part  of  Mr.  Baron 
jUdersoiCs  proposition  hardly  applies  to  such  a  case  as 
this*  Where  there  exists  one  part  only  of  a  deed  or 
agreement,  it  cannot  be  said  to  belong  to  one  party 
more  than  to  the  other.  But  a  resolution  in  a  minute- 
book  kept  by  a  joint-stock  company,  is  a  thing  kept  for 
the  company's  own  private  use  and  information.]  The 
resolution  is  the  agreement,  or  evidence  of  the  agree- 
ment, between  the  parties. 


18*7. 
Sbaw 

HoiiMSS. 


Bramwellj  in  support  of  the  rule.  The  resolution  in 
the  minute-book  is  not  an  agreement,  or  even  evidence 
of  an  agreement,  between  the  parties :  it  has  been  held 
not  to  need  a  stamp  —  Vaughton  v.  Brine  (a),  Lsicaa 
T«  Beach,  (b)  The  plaintiff,  however,  is  willing  to  admit 
that  he  ought  to  have  complied  with  the  order,  if  he  had 
the  power  so  to  do.  He  distinctly  swears  that  the  books 
and  documents  are  not  in  his  custody  or  power,  but  in 
the  custody  of  the  solicitor,  collusion  with  whom  is  ex- 
pressly negatived.  [Cresswell,  J.  He  does  not  tell  us  by 
whom,  or  by  whose  order,  or  for  whose  use,  the  books 
were  deposited  with  the  solicitor.]  The  solicitor  holds 
them  on  behalf  of  the  managing  committee.  And  he 
would  probably  be  guilty  of  a  dereliction  of  his  duty 
to  his  employers,  if  he  permitted  any  person  to  have 
access  to  them  without  their  sanction. 

Wilde,  C.  J.     The  circumstances  of  this  case  are 
tomewhat  peculiar.     The  plaintiff  is  seeking  to  enforce 


(a)  XM.S^G.  S59.,  1  Scott, 
N.  R.  258. 


(h)  \M.SiG.^n.,\SeoU, 
N.  R.  351. 
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against  a  member  of  the  provisional  committee  of  a  pro- 
jected railway  company^  a  considerable  claim  for  alleged 
services  in  the  capacity  of  secretary  to  the  company. 
The  scheme  seems  to  have  been  got  up  by  the  joint 
exertions  of  the  plaintiff  and  the  solicitor,  by  whom 
many  of  the  committee-men   have   been    indemnified 
against  costs  and  expenses.     The  defendant  is  not  in- 
demnified :  and  there  is  nothing  to  shew  that  he  ever  in 
any  manner  interfered.     The  plaintiff,  as  secretary  of 
the  company,  was  the  proper  person  to  have,  and  it 
appears,  had,  down  to  a  certain  period,  the  books  of  die 
company   in   his   possession.     An  order   having  been 
made  upon  him  to  allow  the  defendant  to  inspect  and 
take  copies  of  the  resolutions  in  the  minute-book  of  the 
company,  upon  which  he  relies  as  evidence  of  the  con- 
tract with  which  he  seeks  to  charge  the  defendant,  a 
rule  has  been  obtained  to  rescind  that  order,  on  the 
ground  that  the  plaintiff  is  unable  to  comply  with  iL 
The  question  is,  whether  we  are  satisfied,  from  the  affi- 
davits, that  the  plaintiff  really  and  truly  is,  by  no  fault 
of  his  own,  disabled  from  paying  obedience  to  the  order. 
So  far  from  being  satisfied  of  that,  it  is  clear  to  my  mind 
that  he  Aa«  control  over  these  documents,  and  thatbecffn 
produce  them.     The  plaintiff  and  the  solicitor  seem  to 
have  taken  a  more  than  ordinary  interest  in  the  affairs 
of  the  company:  and,  though  there  is  a  positive  denial 
of  collusion,  I  cannot  believe,  that,  when  the  plaintiflf 
deposited  tlie  books  and  documents  of  the  company  at 
the  office  of  the  solicitor,  he  parted  with  all  control 
over  them.     It  is  now  suggested  that  it  would  be  a 
breach  of  duty  to  permit  the  books  to  be  inspected, 
without  the  consent  of  the  managing  committee.  I  think 
it  does  not  lie  in  the  plaintiff's  mouth  to  say  that,  when 
he  swears  that  he  is  willing  to  allow  the  proposed  in- 
spection, but  that  it  is  physically  impossible.    Besides,  I 
think  it  may  very  well  be  doubted  that  there  is  or  e?er 
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was  any  existing  managing  committee,  that  could  in 
reality  interfere,  to  control  or  prevent  the  production  of 
the  books.  And  I  think  the  solicitor  would  hardly  ven- 
ture to  interpose  any  obstacle.  At  all  events,  if  the 
plaintiff  is  unable  to  produce  the  books,  it  is  by  his  own 
wrongful  act, — from  the  consequences  of  which  we  will 
not  relieve  him,  —  that  he  is  prevented  from  doing  so» 
If  any  inconvenience  arises  from  the  order,  it  is  the 
plaintiff,  and  not  the  defendant,  that  should  bear  it. 
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Maule,  J.  I  also  think  that  the  plaintiff,  who  once 
bad  the  custody  of  the  books  in  question,  has  not  satis-* 
(actorily  shewn  that  they  are  now  beyond  his  control. 
If  he  had  been  ordered  by  the  managing  committee,  — 
supposing  such  a  body  to  exist,  which  is  extremely 
problematical,  —  to  deliver  up  the  documents  to  the 
solicitor,  he  would  have  said  so.  1  have  no  doubt  he 
can  produce  them. 

The  rest  of  the  court  concurring. 

Rule  discharged,  with  costs. 


WiLLUMS  V.   CrOSLING* 


Jan.  30. 


A    FIAT  in  bankruptcy  issued  ngainst  the  defendant  The  sheriff 

on  the  17th  of  Naoember,  1846,  at  which  time  the  heing  in  pos- 
session of  the 
sheriff  of  Essex  was  in  possession  of  the  defendant's  goods  of  JB. 

under  AJLfa* 
at  the  suit  of  A.  who  was  resident  in  Scotland,  tifiat  in  bankruptcy  issued  against 
B;  and  his  assignees  claimed  the  goods.  Upon  an  application  by  the  sheriff 
under  the  interpleader  act^  a  judge  at  chamhers  made  an  order  directing  an  issue 
In  which  the  assignees  were  to  he  plaintiffs,  and  A,,  the  execution*creditor,  de- 
fendant, and  ordering  that  BccuHtyfor  cost*  should  not  be  required:  —  The  court 
amended  the  order,  by  striking  out  these  latter  words,  and  directed  that  A,  should 
give  security  for  costs. 
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goods  under  a  JL/a.  at  the  suit  of  the  plaintiff.  On 
the  Srd  of  December,  the  sheriff  took  out  a  summons, 
under  the  interpleader  act^  calling  upon  the  plaindff 
and  the  official  assignee  to  maintain  or  rdinquish  their 
respective  claims  to  the  goods  so  seiaeed.  The  sumo 
mons, — afler  an  adjournment  for  the  purpose  of  al^ 
lowing  time  for  the  choice  of  creditors*  assignees, *- 
was  attended  before  Matde,  J.,  on  the  12th  of  December, 
when,  an  issue  being  proposed,  in  which  the  assignees 
were  to  be  plaintiffs,  and  the  execution-creditor  de- 
fendant, it  was  suggested  on  behalf  of  the  former,  that 
the  latter  should  give'  security  for  costs,  he  being  resi- 
dent in  Scotland,  out  of  the  jurisdiction  of  the  court: 
but  the  learned  judge  made  the  following  order :  — 

'^  I  do  order,  that,  upon  payment  of  the  sum  of 
5322.  135.  Sd.  into  court  by  the  claimants  (the  assignees) 
on  or  before  Wednesday  next,  the  sheriff  do  withdraw 
from  the  possession  of  the  goods  and  chattels  seized  tqr 
him  under  the  writ  o[Ji,Ja.  issued  herein,  and  delhrer 
the  same  to  the  said  claimants :  And  I  order  iJiat  security 
for  costs  shall  not  be  required :  And  I  do  further  order 
that  the  parties  do  proceed  to  the  trial  of  a  feigned 
issue  in  the  court  of  Common  Pleas,  in  which  the  said 
claimants  shall  be  the  plaintiffs,  and  the  said  plaintiff  in 
this  action,  shall  be  defendant ;  and  that  the  question  to 
be  tried  shall  be,  whether  the  said  goods,  at  the  date  of 
the Juzt  issued  against  the  defendant,  were  the  property 
of  the  assignees,  as  against  the  execution*creditor :  And 
I  further  order  that  such  issue  shall  be  prepared  and 
delivered  by  the  plaintiffs  therein  within  ten  days  from 
this  date,  and  be  returned  by  the  defendant  therein 
within  five  days,  and  shall  be  tried  at  the  sittings  ii 
London :  And  I  reserve  the  question  of  costs,  and  alt 
further  questions,  until  after  the  trial  of  the  said  issue. 
Dated,"  &c. 
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H.  milj  on  a  former  day,  obtained  a  rule  calling 
upon  the  execution-creditor  to  shew  cause  why  the 
order  should  not  be  amended,  by  striking  out  so  much 
thereof  as  directed  that  security  for  costs  should  not  be 
required ;  and  why  the  plaintiff  should  not  give  such 
security  as  should  be  approved  of  by  one  of  the  mas^ 
ters,  in  case  the  parties  differed,  for  payment  by  the 
plaintiff  to  the  assignees  of  the  defendant,  of  their  costs 
of  the  issue.  He  submitted  that  the  execution-creditor 
ought  not  to  be  placed  in  a  better  situation,  in  this 
respect,  than  he  would  have  been  in  if  the  sheriff  had 
declined  to  execute  the  writ,  and  an  action  had  been 
thereupon  brought  against  the  sheriff;  in  which  case  he 
clearly  would  have  been  compelled  to  give  security. 


1847. 

WiLUAin 
CmosuNOk 


Cowling  now  shewed  cause.  There  is  no  pretence 
for  calling  upon  the  defendant  in  the  issue  to  give 
security.  The  assignees  having  asked  to  be  made 
plaintiffs,  they  must  take  the  disadvantages,  as  well  as 
the  advantages,  of  that  position.  In  Benazech  v.  Bes^ 
sett  (a),  which  is  very  nearly  the  converse  of  this  case, 
it  was  held  that  a  claimant  who  is  substituted  for  the 
defendant  under  an  interpleader  rule,  is  entitled  to  call 
upon  a  foreign  plaintiff  for  security  for  costs.  That 
case  seems  to  establish,  that,  if  the  claimants  had  been 
foreigners,  the  execution-creditor  might  have*  called 
upon  them  for  security.  [Mauley  J.  Suppose  I  had 
declined  to  make  any  order,  in  that  case,  either  the 
^execution-creditor  or  the  assignees  would  have  had  an 
action  against  the  sheriff,  according  to  the  course  the 
sheriff  might  pursue.  Here,  the  order  deprives  the  as- 
signees of  a  substantial  paymaster  which  they  would 
have  had  in  the  sheriff,  if  they  had  been  driven  to  an 
action  against  him.] 


(o)  Antd,  Vol.  II.  p.  513.,  2  2>.  ^  X.  801. 
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//•  Hillf  in  support  of  the  rule.  The  plaintifis  in 
the  issue  have  taken  no  such  step  as  to  preclude  their 
right  to  make  this  application.  The  objection  applies 
only  where  the  party  acts  voluntarily,  and  not  where, 
as  here,  he  merely  acts  in  obedience  to  an  order  ad- 
versely drawn  up  and  served,  and  which  is  compulsory 
on  him.  The  order  was  dated  the  12th  of  Decewkr^ 
requiring  the  assignees  to  pay  into  court  the  value  of 
the  goods,  and  to  deliver  the  issue  within  ten  days ;  and 
this  rule  was  obtained  on  the  second  day  of  the  tenn. 
The  assignees  have  clearly,  therefore^  been  guilty  of  no 
laches.  Benazech  v.  Bessett  does  not  apply*  That  was 
the  case  of  a  mere  substitution  of  one  defendant  for 
another.  Error  will  not  lie  on  a  feigned  issue  under  the 
interpleader  acts,  {a)  But  there  error  would  have  lain; 
it  was  a  mere  substitution  of  one  defendant  for  another. 
The  cases,  therefore,  are  not  identical.  The  first  In- 
terpleader act,  1  &  2  f^'.  4.  r.  58.,  merely  gave  au- 
thority to  the  cotirtf  in  the  case  of  an  application  by 
the  sheriff.  But  the  1  &  2  Fid.  c.  45.  s.  2.  enables  a 
judge  at  chambers  to  exercise  such  powers  or  authorities 
for  the  relief  and  protection  of  the  sheriff  or  other  of- 
ficer, as  might,  under  the  former  act,  be  exercised  by  the 
courts ;  thus  incorporating  all  the  previous  provisKMiSi 
The  first  section  of  the  1  &  2  fF.  4.  c.  SB.  empowen 
the  court  to  make  such  rules  or  orders  as  to  costs,  and 
all  other  matters,  as  may  appear  to  be  just  and  reason- 
able. [Maulc^  J.  Is  it  quite  clear  that  that  provision  is 
not  confined  to  the  matter  which  immediately  precedes 
it,  viz.  where  the  merits  are  disposed  of  by  the  jod^ 
with  the  consent  of  the  parties  ?  Under  &  6.9  power 
over  the  costs  is  given  in  express  terms.  I  observe  that 
Mr.  Tidd^  in  the  general  form  which  he  gives  (&),  has 


(a)  Snook  v.MattockSt  5  Ad, 
S^  E,  239* ;  ^ing  v.  Simmondx, 
14  Law.  «/.,  N.  S.,  Q.  B. 
248. 


(6)  Tidd'M  Pr.  F^rwu,  8th 
edit.  p.  172.  §  17. 
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these  words  —  '^  tlint  the  plaintifTs  costs  in  tliis  cause,        1847. 

and  the  costs  of  the  said  plaintiffs,  and  of  the  said  as-        ' 

signeesy  of  this  application,  do  abide  the  event  of  the  ^V^'i-mabw 
trial  of  such  issue;"  but,  in  the  sheriff's  rule  (<i),  this  Croslino. 
is  omitted.  It  is  not  necessary,  however,  to  discuss 
that;  for,  this  is  a  sheriff's  rule.]  Here,  all  that  the 
assignees  ask,  is,  that  they  may  not  be  put  in  a  worse 
position  than  they  would  have  been  in  if  the  sheriff  had 
sold  the  goods.  The  justice  of  the  cose  manifestly  re- 
quires that  the  execution-creditor  should  be  barred, 
unless  he  gives  security  for  costs.  This  rule  does  not 
call  upon  the  court  to  extend  the  principle  that  governs 
cases  of  this  sort,  but  merely  to  extend  the  application 
of  it. 

Wjlde,  C.J.  This  (|uestion  is  not  altogether  free 
from  difficulty :  but,  looking  at  all  the  circumstances,  I 
am  inclined  to  think  that  we  shall  do  right  in  making 
the  rule  absolute.  If  there  had  been  no  interpleader 
rule,  but  the  sheriff  had  withdrawn  from  possession, 
leaving  the  execution-creditor  to  his  ordinary  remedy, 
he  could  only  have  brought  an  action  against  the  sheriff 
for  a  false  return ;  and,  in  that  case,  he  would  have  been 
compelled  to  give  security  for  costs;  he  could  in  no  other 
way  have  made  his  execution  available.  His  situation, 
therefore,  will  not  be  altered  by  calling  upon  him  to  give 
such  security,  he  being  defendant  in  an  issue.  If,  then, 
the  now  defendant  is  not  called  upon  to  do  any  thing 
that  he  might  not  have  been  compelled  to  do  if  the  court 
had  not  interfered,  do  the  plaintiffs  get  any  thing  which 
they  would  not  have  had  if  all  had  remained  as  it  was? 
In  that  case,  if  thct/  had  been  put  to  an  action  against 
the  sherif}*,  they  would  have  had  a  defendant  resident 
here,  and  amenable  for  costs.     They  now  say  to  the 

(a)  Tidd*s  Pr.  Forms,  8th  edit.  p.  364.  §  42. 
VOL.  111.  —  C.  B.  3  2 
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execution-creditor  —  "If  you  interfere  with  our  remedy 
against  the  sheriff,  by  substituting  as  a  defendant  one 
who  is  out  of  the  jurisdiction  of  the  court,  at  least  you 
should  give  us  security  for  costs."  Seeing,  therefore, 
that  we  shall  neither  place  the  execution-creditor  in  a 
worse  position,  nor  the  assignees  in  a  better,  by  ordering 
the  former  to  give  security,  and  seeing  that  the  statute 
refers  it  to  the  court  to  make  such  rules  and  orders  as  the 
justice  of  the  case  may  seem  to  require,  I  think  the 
plaintiffs  in  the  issue  should  have  all  such  remedies  for 
costs  as  ordinarily  belong  to  litigants.  The  situation  of 
the  execution-creditor  is  not  in  any  degree  prejudiced 
by  his  being  made  defendant  in  the  issue;  for,  his  exe- 
cution will  not  be  defeated  unless  the  assignees  make  out 
a  prior  title  to  the  goods.  As  the  execution-creditor  is 
calling  on  the  court  to  give  effect  to  his  execution, 
justice  requires  that  he  should  give  security  for  costs. 
The  rule,  therefore,  ought  I  think,  to  be  made  abso- 
lute, in  its  terms. 


Maule,  J.  I  am  of  the  same  opinion.  This  is  an 
application  under  the  6th  section  of  the  I  &  2  fF.  4. 
c.  5S,f  which  confers  upon  the  court,  in  the  case  of  the 
sheriff,  larger  powers  than  it  possesses  in  ordinary  cases; 
and  probably  the  reason  of  this  is,  that  the  courts  were 
already  in  the  habit  of  exercising,  in  cases  in  which  the 
sheriff  was  concerned,  an  equitable  jurisdiction  with 
which  the  legislature  did  not  mean  to  interfere.  Upon 
the  best  consideration  I  was  able  to  give  to  the  matter 
when  before  me  at  chambers,  I  thought  the  right  of  the 
assignees  to  call  on  the  execution-creditor  to  give  security 
for  costs  was  very  doubtful  and  obscure.  One  who 
asserts  a  right,  is  bound  to  convince  the  court  or  judge 
that  his  claim  is  well  founded.  The  applicants  in  this 
case  failed  to  convince  me :  and,  bearing  in  mind  the 
maxim  of  the  civilians,  ^'  Sempa'  in  obscuris  qwd  mm* 
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mum  est  zequei^e^  I  made  the  order  in  the  terms  in  which 
it  appears.  I  now,  however,  perceive  that  what  I  then 
thought  obscure  is  perfectly  clear.  I  think  justice  re- 
quires that  the  execution-creditor  should  be  compelled 
to  give  security  for  costs ;  and  I  think  it  will  operate  no 
hardship  on  him  so  to  do;  whereas,  a  contrary  course 
would  be  manifestly  unjust  towards  the  assignees.  I  see 
no  reason  for  altering  the  position  of  the  parties.  The 
assignees  are  properly  made  plaintiffs ;  for,  if  they  fail 
to  prove  their  case,  the  execution-creditor  will,  of 
course,  sustain  his  execution. 
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The  rest  of  the  c«urt  concurring, 


Rule  absolute. 


Fletcher  «.  Tanner. 


Fdi.  1. 


C\^  the  llth  of  Nwember^  1846,   the  defendant  was  On  the  11th 

served  with  a  writ  of  summons  at  the  suit  of  the  ^}  November, 
,..«,.,  1       n      1  •        .  f  ^      I       "^®  defendant 

plamtm,  mdorsed — for  debt,  6/.  55.,  costs  XL  IBs.  On  the  ^^g  served 

4th  of  December^  a  declaration  was  delivered,  with  par-  with  a  writ  of 

summons^  in- 
dorsed —  for 
6L  5s.  debt,  costs  1/.  15<.  On  the  4th  of  Decembery  the  phdntiff  delivered  a  de- 
claration, and  on  the  14th  full  particulars  of  demand.  On  the  19th,  the  defend- 
ant took  out  a  summons  to  stay  proceedings  on  payment  of  IBs,  without  costs, 
swearing  that  no  more  was  due,  and  that  he  was  liable  to  be  summoned  to  a 
court  of  requests ;  but,  the  plaintiff  claiming  more,  no  order  was  made.  On 
the  24th,  the  defendant  pleaded,  except  as  to  18«.,  nunquam  indebitatus  and 
payment,  and,  as  to  18«.,  payment  into  court.  On  the  9th  oi  January ,  the 
plaintiff  took  the  money  out  of  court,  and  entered  a  nolle  prosequi  as  to  the 
rest.  On  the  SOth  of  January,  the  plaintiff  caused  his  costs  to  be  taxed  by  the 
master :  — 

Held,  that  the  plaintiff  was  entitled  to  no  costs  ;  and  that  the  defendant  was 
entitled  to  his  costs  incurred  subsequently  to  the  19th  of  December. 

And  held,  that  the  defendant  was  not  too  late  in  applying  to  the  court  on  the 
Sltt  of  January,  to  set  aside  the  master's  allocatur. 

3e  2 
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ticulars  of  demand  to  the  amount  of  61.  5&  6e/.  On  the 
19ih,  the  defendant  took  out  a  summons  calling  upon 
the  plalniiflT  to  shew  cause  why,  on  payment  of  185., 
without  costs,  the  proceedings  should  not  be  stayed. 
The  plaintiff  claiming  more,  no  order  was  made ;  and, 
on  the  24th,  the  defendant  pleaded,  except  as  to  18i., 
nunquam  indebitatus  and  payment,  and,  as  to  185.,  pay- 
ment into  court.  On  the  9th  of  January^  1847,  the 
plaintiff  took  the  money  out  of  court  in  satisfaction, 
entered  a  nolle  prosequi  as  to  the  rest  of  the  record,  and 
gave  notice  of  taxation.  On  the  lllh,  the  defendant 
took  out  a  summons  calling  on  the  plaintiff  to  shew 
cause  why  he  should  not  be  deprived  of  his  costs,  and 
why  he  should  not  pay  to  the  defendant,  or  his  attorney, 
the  costs  incurred  by  the  defendant,  subsequent  to  the 
19th  of  December^  the  amount  taken  out  of  court  in 
satisfaction  being  less  than  405. ;  and  why  the  proceedings 
should  not  in  the  meantime  be  staved.  This  summons 
was  attended  on  the  14ih,  before  Coltman^  J.,  who  de- 
clined to  entertain  the  application,  it  having  already 
been  before  another  judge,  and  disposed  of;  but  he  made 
an  order  staying  the  proceedings  for  four  days,  to  enable 
the  defendant  to  apply  to  the  court.  On  the  19th  of 
January^  an  appointment  to  tax  was  given  by  the  plain- 
tiff for  the  foUowin":  dav,  when  the  costs  were  taxed, 
and  an  allocatur  given  for  the  amount.  Upon  an  affi- 
davit of  these  facts,  and  stating  that  185.  was  all  that 
was  due  to  the  plaintiff,  and  that  the  defendant  resided 
within  the  city  of  London^  and  was  liable  to  be  sum- 
moned for  the  debt  there, 


Ball,  on  the  21st  of  Januatyj  obtained  a  rule  calliug 
upon  the  plaintiff  to  shew  cause  why  the  allocatur  and 
all  subsequent  proceedings  should  not  be  set  aside,  and 
why  the  master  should  not  be  at  liberty  to  review  hii 
taxation^  and  disallow  to  the  plaintiff  his  costs  of  tlie 
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nctioD,  and  why  the  phiinliff*  should  not  pay  to  the  de- 
fendant his  costs  of  tiie  action  incurred  subsequently  to 
the  19th  of  December  last,  loijelher  with  llie  costs  of  the 
appHcation.     He  referred  to  Thompson  y.  Gill,  (a) 

Peiersdorff' shewed  caused.  To  entitle  a  defendant  to 
this  kind  of  relief,  he  should  come  promptly.  Here, 
several  steps  have  been  taken,  and  the  plaintiff  has  been 
put  to  much  needless  expense.  Besides,  under  the  rule 
oi  Trinity^  I  Vict,  (which  is  in  substitution  of  the  19th 
rule  of  Hilary^  4  W.  4.),  the  plaintiff  is  clearly  entitled 
to  have  his  costs  taxed  on  the  plea.  That  rule  provides 
that  ^'  the  plaintiff,  after  delivery  of  a  plea  of  payment 
of  money  into  court,  shall  be  at  liberty  to  reply  to  the 
same  by  accepting  the  sum  so  paid  into  court  in  full 
satisfaction  and  discharge  of  the  cause  of  action. in  re* 
spect  of  which  it  has  been  paid  in ;  and  he  shall  be  at 
liberty  in  that  case  to  tax  his  costs  of  suit,  and,  in  case 
of  non-payment  thereof  within  forty-eight  hours,  to 
sign  judgment  for  his  costs  so  taxed,"  &c. 

Ballj  in  support  of  his  rule.  It  is  laid  down  in 
Archholi^  Practice,  (i)  and  the  authorities  referred  to 
bear  out  the  statement,  that  ''  It  is  beneath  the  dignity 
of  the  superior  courts  at  JVeslmi.nsler  to  take  cognisance 
of  pleas  under  405. ;  and,  in  trespass  for  goods,  it  is 
expressly  prohibited  by  6  Ed.  I.  c.  8.  Therefore,  if  it 
appear,  either  upon  the  face  of  the  declaration,  or  by 
ths  plaintiff's  acknowledgment,  or  even  fiom  the  de- 
fendant's affidavit,  if  not  denied  by  the  plaintifT*,  that 
the  sum  for  which  the  action  is  brought  is  really  less 
than  405.,  the  court  or  a  judge  will  stay  the  proceedings, 
unless  it  appear  that  the  debt  is  not  recoverable  in  any 
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{a)  6  Dowl.  P.  C.\55.  (^)  7th    edit.,    by    Cfnlty, 

V'  994. 
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county-court,  court  of  requests,  or  other  inferior  court. 
The  plaintiff  cannot  evade  this  by  suing  for  a  larger 
colourable  cause  of  action."  [F.  Williams^  J.  Is  there 
any  case  where  the  court  has  interfered  in  this  way  after 
the  cause  is  ended  ?]  In  Cornforth  v.  Lawcock^  (a)  the 
application  was  before,  in  Sandell  v.  Bennett  (6)  after, 
verdict.  The  defendant  could  not  come  until  after  the 
taxation. 


Wilde,  C.  J.  I  think  the  rule  must  be  made  abso- 
lute. It  is  quite  clear  that  the  action  was  brought  for  a 
sum  originally  not  exceeding  185.  When  called  on 
by  summons,  the  plaintiff  should  have  taken  the  sum 
tendered.  Although  it  is  distinctly  sworn  by  the  defend- 
ant that  ISs.  was  all  that  was  due,  the  plaintiff  makes  no 
answer. 


The  rest  of  the  court  concurring, 


Rule  absolute. 


(a)  1  Mann,  cf  R.  S2\. 


(6)  3  DowL  P.  C.  294. 
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Ex  parte  Gilmobb. 

Ffh.  1. 

T  BROWN  moved  that'  the  concurrence  of  the  hus-  The  court 

•   band  of  Mrs.  Sarah  Elizabeth  Gilmore,  in  a  con-  '^/"f  ^'  % 

1847>  to  dw- 
veyance  of  property  to  which  she  was  entitled  under  pense  with 

the  will  of  her  father,  might  be  dispensed  with,  under  ^®  concur- 

Tcnce  Oi  A 
the  3  &  4  W.  4.  c.  74.  5.  91.,  upon  her  affidavit,    that  i^gi^nd  un- 

she  was  married  to  him  in  Juli/j  1848 ;  that,  in  January^  der  the  3  &  4 

1844,  he  left  her,  to  join  the  government  steamer  Hecate^  ^*  *•  ^*  "^^^ 

in  which  he  had  entered ;  that  the  last  she  had  heard  ^n  affidavit 

of  him  was  by  a  letter  dated  the  20th  o(  January^  1845,  merely  stating 

in  which  he  informed  her  that  he  was  then  on  board  *_  ^  . 

terea  a  go- 

Her  Majesty's  ship  Racehorse^  then  at  New  Zealand;  vernment 

and  that  she  verily  believed  that  it  was  his  [intention  *J«*naerin 

never  to  return  to  her,  but  to  remain  abroad  for  the  1544  ^nd 

purpose  of  evading  the  liability  of  supporting  her  and  that  the  last 
«         1.11  the  wife  had 

b*'"'^^'''^-  heard  of  him, 

wasj  that,  in 

WiLDE,  C.  J.     I  see  no  &:round  for  the  interference  ^^^^^^^ory, 

1845  he  was 
of  the  court  in  this  case.     The  husband  appears  to  be  ^^  bowd 

only  temporarily  absent,  in  pursuit  of  his  ordinary  call-  another  go- 

inff.     It  cannot  be  said  that  he  is,  within  the  meanincr  ^^'■""*®"t 
^  ^  ^  \  o   steamer  at 

of  the  act,  "living  apart  from  his  wife."  NewZealand; 

and  that  she 

Maule,  J.    If  this  motion  were  successful,  we  should  ^^^  j,jg  inten- 
be  inundated  with  applications  from  parties  whose  husr  tion  never  to 
bands  were  travelling  abroad  for  business,  or  in  pursuit  ^^"''^* 
of  scientific  speculations  of  such  a  nature  as  to  make 
the  period  of  their  return  doubtful. 


The  rest  of  the  court  concurring. 


Rule  refused. 
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Feb.  1. 


Wood  v.  Harding. 


The  court         HPHE  defendant,  having  on  the  7th  of  November  ob- 

cannot      e  tained  atid  served  an  order  for  a  week's  time  to 

notice  of  a  .        .  i  .   . 

consent  on  a     plead,  "  pleading  issuably,  rejoining  gratis,  and  taking 

summons,  un-  short  notice  of  trial,  if  necessary,  for  the  second  sittivg 
in  due  time  ''*  Michaelmas  ienriy^  on  the  16th  pleaded  non  assump- 
by  an  order      sit.     On  the  !20th,  the  plaintiffs  added  the  similiter,  and 

drawn  up  and  delivered  the  issue,  with  notice  of  trial  for  the  sitting 

served.  .  ^ 

A  defendant  V^^  term,  —  the  27th.     The  cause  was  tried  on  the 

18  not  bound  i  ith  of  December^  as  an  undefended  cause,  when  a  ver- 
irrecrular  ^'^^  ^^^  found  for  the  plaintiff,  damages  19/. 

notice  of  trial, 

though  made        DoxdestDelL  on  a  former  day,  obtained  a  rule  nisi  to 

aware,  by  a  . 

notice  to  pro-  ^^^  aside  the  trial  and  subsequent  proceedings,  on  the 

duce,  that  the  ground  that  the  notice  of  trial  was  void,  the  defendant 
proceeding  residing  more  than  forty  miles  from  London^  and  there- 
thereou.  fore  being  entitled  to  fourteen  days'  notice,  —  the  under- 

taking to  accept  short  notice  of  trial,  if  necessary,  ap- 
plying only  to  the  sitting  in  term,  {a) 

Talfaiird^  Serjt.,  shewed  cause,  upon  affidavits  stating 
that  the  consent  indorsed  on  the  summons  for  time  to 
plend  was  general,  "Take  a  week  —  usual  terms:** 
and,  in  a  qualified  manner,  denying  that  any  order  had 
been  served ;  and  also  stating  that  the  defendant  had 
received  the  issue  and  notice  of  trial  without  objectkNi, 
and  retained  the  same,  and  had  also  been  served  with  a 
notice  to  produce  three  days  before  the  day  of  trial. 
He  submitted,  that,  if  the  defendant  did  not  intend  to 

(fl)  See  AUioH  v.  AWiott,  7      1^0.,    Blaau)    t.    Cknlm,   6 
TaunU  452.^  1  J.  B.  Moore,      Taunt,  458.>  2  Mar^  151. 
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treat  llic  notice  of  trial  as  a  valid  notice,  he  should  at         1847. 

once  have  returned  it,  especially  as  he  knew,  from  the        

notice  to  produce,  that  the  plaintiff  was  incurring  the         Wood 
expense  of  proceeding ;  and  that  the  consent  indorsed      Harding. 
on  the  summons  did  not  warrant  the  order.    IMatdc^  J. 
The  court  cannot  take  notice  of  a  consent  on  a  sum- 
mons, unless  followed  in  due  time  by  an  order  drawn 
up  and  served.] 

C/ianneUj  Serjt.,  and  Willes^  contra.     It  was  so  ex- 
pressly decided  in  JoddreU  v. .  {a)    A  defendant  is 

not  bound  to  return  an  irregular  notice;  and  his  retain- 
ing it  is  no  waiver  of  the  irregularity:  Fell  v.  Tyne\  {b) 
Ranger  v.  Bligh.  {c) 

Wilde,  C.  J.  It  is  important  that  the  court  should 
act  upon  one  uniform  rule  in  matters  of  this  sorL  One 
cannot  but  regret,  that,  after  having  received  the  ac- 
commodation he  asked,  the  defendanft  did  not,  on  dis- 
covering the  irregularity,  return  the  notice  of  trial; 
especially  when'  he  found,  from  the  notice  to  produce, 
that  the  plaintiff  was  proceeding  to  trial  upon  it.  He 
certainly,  however,  was  not  boioid  to  return  it :  and,  the 
plaintiff  having  gone  on  to  try  the  cause  upon  an  ir- 
regular notice,  the  rule  must  be  made  absolute. 

Maule,  J.  It  is  much  to  be  regretted  that  the  de- 
fendant's attorney  did  not  intimate  to  his  opponent  that 
bis  notice  of  trial  was  irregular.  Still,  I  think  he  is 
entitled  to  have  his  rule  made  absolute. 

The  rest  of  the  court  concurring. 

Rule  absolute,  with  costs,  {d) 

(rt)  4  Taunt.  253.  (rf)  See  Yonge  v.  Fisher,  4 

(6)  5  DowL  P.  C.  246.  M.  S^  G.  814.,   5  Scott,  N.  /?. 

(c)  lb.  235.  893. 
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The  Wardens  and  Commonalty  of  the  Misteiy 
of  Fishmongers  of  the  City  of  London  t;. 
Robertson  and  Others. 


/V6.  1. 


Judgment         A  SSUMPSIT  upon  articles  of  agreement  (not  under 

can  only  be  ^^^jj  entered  into  by  the  clerk  of  The  Fishmongeri 

entered  up  ... 

nunc  pro  Company^  on  their  behalf,  with  the  defendants. 

tunc,  where  The  defendants  severed  in  pleading;  two  of  them, 

the  (lelftv  hfts 

arisen  from       ^^*  ^^^'^^^^^   ^nd    Staines^    pleading,    amongst    other 

the  act  of  the  pleas,  non  assumpsit.     At  the  trial  l)efore  Tindal^  C.  J., 

^^^^^  ,    .     ,  at  the  sittings  in  Londoji  after  Michaelmas  term,  1845  (a), 

A.  obtained  ,.  ,        n       .       .  r      i 

judgment         ^  verdict  was  taken  for  the  defendants  upon  non  assarop- 

against  B.,  C,  sit,  and  the  jury  were  discharged  as  to  the  other  issues 

demurrerTo^^  ^^  ^°^^»  ^"^  *  ^"'  ®^  exceptions  was  tendered  to  the 
certain  pleas     ruling  of  his  lordship,  that  the  contract  upon  which  the 

severally  action  was  founded  had  hot  been  properly  proved,  by 

pleaded  by  ,  .  . 

them.     Upon  ^^^  production  of  the  attesting  witnesses  to  the  defend- 

the  trial  of  ants'  signatures,  or  accounting  for  their  absence.    Delay 

fact  at  the  ^"^^  difficulty  arising  in  settling  the  bill  of  exceptions, 

sittings  after  the  defendant  Robaison^  on  the  Srd  of  March^  ISiS^ 

Michaelmas  g^^j  ^^jj.  ^  ^^.j^  ^f  error  upon  the  judirment  for  the 

term,  1845,  a  ,  '  .....  r 

verdict  was      plaintiffs  upon  demurrer  to  certam  pleas  pleaded  by 

found  for  J?.     |,im^  as  well  as  by  Staines  (b\  and,  on  the  25th,  took 
and  C.  upon 
the  pleas  of 

non  assumpsit  by  them  respectively  pleaded,  subject  to  a  bill  of  exception!;  and  the 
jury  were  discharged  as  to  the  other  issues.  The  bill  of  exceptions  was  not  tettfed 
and  sealed  until  the  27th  of  May,  1846,  and  consequently  the  postea  remained  in 
the  hands  of  the  associate  until  shortly  after  that  time.  Negotiations  were  pendii^ 
between  B,  and  A,  as  to  the  form  in  which  the  judgment  should  be  entered  for 
himself  (J5.)  and  C,  until  the  22nd  of  August,  and,  before  the  form  was  finally 
fettled  between  B.  and  C,  B.  died :  — 

The  court  refused,  at  the  instance  of  the  executors  of  B.,  to  allow  judgment  to 
be  entered  up  for  him  nunc  pro  tunc. 

(a)  There  had  been  a  former  (ft)  See   5  M.  S^  G,  \SU 

trial;  vide  ante,  Vol.  1.  p.  60.      6  Scott,  N.  JR.  56. 
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out  a  summons  calling  u{^n  the  plaintiflTs  to  carry  in  the 
roll.  A  summons  was  also  about  the  same  time  taken 
out  by  the  plaintifTs,  to  set  aside  the  writ  of  error,  for 
irregularity,  (a)  These  summonses  came  on  to  be  heard 
on  the  6th  o(  Aprils  when  the  judge  declined  to  make  any 
order  upon  either  of  them,  but  directed  that  the  plain- 
tiffs should  proceed  with  their  bill  of  exceptions.  The 
draft  bill  of  exceptions  was  thereupon  delivered  to  the 
defendants  and  ultimately  settled  by  the  then  lord  chief 
justice  on  the  23rd  oi  May^  and  returned  to  the  plaintiffs' 
attorneys  on  the  25th,  and  sealed  on  the  27th.  On  the 
drd  of  Junei  the  draft  postea  was  obtained  by  the  at- 
torneys for  Robertson^  and  returned  on  the  5th,  settled 
by  counsel,  making  the  judgment  applicable  to  Robertson 
and  Staines  only,  instead  of  to  all  the  defendants^  as 
prepared  by  the  associate.  A  discussion  then  took 
place  between  the  respective  attorneys  for  Robertson  and 
Staines  as  to  the  form  in  which  the  judgment  for  them 
should  be  entered  —  whether  it  should  be  a  joint  judg- 
ment for  the  two,  or  a  separate  judgment  for  each  of 
them ;  and  ultimately  it  was  agreed  that  the  judgment 
should  be  joint,  and  a  draft  settled  by  counsel  was  de^ 
livered  to  the  plaintiffs'  attorneys  in  the  beginning  of 
July.  On  the  22nd  of  August^  this  draft  was  returned  to 
Mobertson^s  attorneys,  altered  to  a  separate  judgment, 
and  was  immediately  sent  by  them  to  Staine^s  attorneys, 
who  retained  it  until  the  29th  of  October^  on  which  dav 
Robertsons  attorneys  received  notice  that  Robertson  had 
died  on  the  27th. 


1847. 

The 
Fish* 

MONGERS 

Company 

9. 
ROBBBTSOM. 


Murphy^  Serjt.  on  the  25th  of  Janttafyj  on  behalf  of  the 
representatives  of  Robertson^  obtained  a  rule  calling  upon 
the  plaintiffs  to  shew  cause  why  he  should  not  be  at 
liberty  to  sign  and  enter  up  judgment  nunc  pro  tunc. 


(fl)   Vide  ToUon  v.  Kaye,  6  M,  S^  G.  536.,  7  Scott,  N.  R.  222. 
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entered.     Where  a  case  stands  over  for  argument  from 
term  to  term,  on  account  of  the  multiplicity  of  busi- 
ness in  the  court,  or  for  judgment,  from  the  intricacy  of 
the  question,  the  party  ought  not  to  be  prejudiced  by 
that  delay,  but  should  be  allowed  to  enter  up  his  judg- 
ment retrospectively,  to  meet  the  justice  of  the  case.     No 
such  facts,  however,  exist  in  this  particular  instance; 
and  the  delay  is  imputable  alone  to  the  laches  of  the 
party  interested  in  the  judgment:  the  rule,  therefore, 
which  regulates  the  former  cases,  does  not  apply  to  this; 
and,  as  it  is  within  the  operation  of  the  statute,  I  am  of 
opinion,  on  the  authority  of  Copley  v.  Day  (a),  that  the 
rule  should  be  discharged."     The  same  principle  was 
acted  upon  in  Vaughan  v.  IVilson.   Pirn  v.  Reid  (i)  shews 
that  the  defendants  might  have  signed  judgment  here, 
notwithstanding  the  bill  of  exceptions.     [  Wilder  C.  J. 
The  postea  being  retained  by  the  associate   until  the 
bill  of  exceptions  is  sealed,  it  may  be  that  it  is  not  com- 
petent to  the  plaintiffs  to  charge  the  defendants  with  a 
delay  which  they  themselves  have  occasioned.]     At  all 
events,  that  would  only  excuse  the  delay  down  to  the 
3rd  of  JunCy  when  the  postea  actually  came  to  the  de- 
fendants' hands.     Besides,    there  is  no   case  in  which 
judgment  has  been  allowed  to  be  entered  nunc  pro  tunc 
after  the  death  of  one  of  saieral  defendants. 


1847. 

The 
Figu. 

UONOBBfl' 

Company 

V, 
ROBKIITSUN. 


Murphy^  Serjt.,  and  G.  L.  Brorjcne^  in  support  of  the 
rule.  It  may  be  assumed  that  the  signing  of  judgment 
was  delayed  by  the  bill  of  exceptions  until  the  3rd  of 
June,  [^fVi/dej  C.J.  Do  you  find  any  case  in  which 
the  court  has  granted  this  indulgence,  where  the  delay 
has  been  the  act  of  the  parties  ?J  Unless  there  is  some 
imperative  and  inflexible  rule  to  prevent  it,  this  is  clearly 
a  case  for  the  interference  of  the  court.     The  object  of 


(a)  4  Taunt,  702. 


(6)  6  Scott,  X.n.  1011. 
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court:  and  I  am  not  aware  of  any  instance  in  the  books 
where  that  rule  has  been  departed  from.  It  may  be  that 
the  court  would  grant  relief  in  this  way  in  a  case  of  mis- 
conduct or  breach  of  faith:  but  the  present  case  does 
not  stand  upon  any  such  ground.  We  ought  to  be  satis- 
fied that  the  parties  have  done  all  they  could  to  enter 
their  judgment  in  due  time.  There  certainly  is  no  rule 
of  court  upon  the  subject ;  but  I  believe  the  practice  is, 
for  the  associate  to  retain  the  postea  where  a  bill  of  ex- 
ceptions is  tendered,  until  it  has  been  settled  and  sealed 
by  the  judge.  The  postea,  then,  being  in  the  hands  of 
the  officer  of  the  court,  and  there  being  a  judgment  fiir 
the  plaintiffs  on  which  the  defendants  were  desirous  of 
bringing  a  writ  of  error,  a  summons  was  taken  out 
calling  on  the  plaintiffs  to  shew  cause  why  they  should 
not  carry  in  the  roll.  That  application  was  not  success- 
ful. The  first  step  to  be  taken  by  the  defendants  before 
they  could  be  entitled  to  call  on  the  plaintiffs  to  carry 
in  the  record,  was,  to  enter  the  judgment  in  their  favour. 
To  do  this,  the  course  is,  to  take  the  postea  to  the  masters' 
office,  where  an  entry  is  made  in  a  book  called  the  judg- 
ment book,  and  an  endorsement  on  the  postea  marking  the 
day  on  which  the  judgment  is  so  signed :  and  the  court  acts 
upon  that  entry.  The  judgment  dates  from  that  day.  (a) 
Up  to  the  present  time,  however,  the  defendants  have 
not  signed  judgment.  On  the  3rd  of  June^  the  attorneys 
for  Itobertsofi  obtained  the  postea.  It  was  theii  in  their 
power  to  do  that  which  the  court  is  now  asked  to  do. 
Why  did  they  not  then  sign  judgment  on  the  postea? 
All  that  is  suggested,  is,  that  a  difficulty  was  felt  as  to 
the  form  of  the  judgment, —  whether  it  should  be  a  joint 
or  a  several  judgment  for  Robertson  and  Staines,  The 
draft  judgment  it  seems  was  returned  to  the  defendant 
Robertson  on  the  22nd  of  August ;  but,  down  to  the  27th 


1847. 
The 

FlSH- 
UONU  Kits' 

Company 
Robertson. 


(a)  See  FUher  v.  Budding,  SM.S^G.  238.,  3  Scott,  N.  M.  51 6. 
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then  instant,  assign  unto  the  said  H.  E.  BlcJce^  her  ex«  1847.. 

ecutors,  administrators,  and  assigns,  or  to  such  persons  — — 

as  she  should  appoint,  all  that  messuage,  tenement,  or  alakb 

public-house,  called    The  Lamh  and  Flag^   situate   in  Fnuixf. 
ClerketrweU  Greeriy  in  the  parish  of  St,  John^  ClerkenwelU 
in  the  county  of  Middlesex^  with  the  yard,  outbuildings, 

and  appurtenances  thereunto  belonging,  for  the  residue 

*  • 

of  a  term  of  years  for  which  the  said  E.  T.  Phinn  then 
held  the  same  under  a  lease  thereof  granted,  of  which 
term  forty  years  were  then  unexpired,  subject  to  the 
yearly  rent  of  85/.,  and  to  the  covenants  in  such  lease 
contained  (the  same,  nevertheless,  being  only  the  usual 
and  ordinary  covenants  contained  in  the  leases  of  public- 
houses),  and  free  from  all  incumbrances :  and  the  said 
E.  T.  Phinn  agreed  to  deliver  to  the  said  H,  E.  Blake 
the  possession  of  the  said  messuage  or  tenement  and 
premises,  on  or  before  the  22nd  of  October ^  clear  of  all 
rent,  taxes,"  &c.,  &c. :  and,  for  the  consideration  afore- 
said, ^^the  said  H.  E.  Blake  agreed  to  accept  such 
assignment,  and  to  pay  to  the  said  E.  T.  Phinn 
the  sum  of  1000/.,  being  the  residue  of  the  purchase- 
money  agreed  to  be  given  by  her  for  the  said  messuage 
or  public-house/'  8cc.,  on  the  execution  of  the  said  as- 
signment, &c.  —  "Provided  always,  nevertheless,  that 
the  said  E.  T,  Phinn  shall  not  be  obliged  or  compelled 
to  produce,  prove,  or  shew  the  lessor's  title  to  the  said 
premises,  or  any  part  thereof,  or  his  right  to  it,  or  to 
produce  or  prove  any  deeds  or  documents  of  title,  or 
copies  or  extracts  from  any  deeds  or  documents,  anterior 
to  the  said  lease,  notwithstanding  any  recital  or  mention 
in  the  said  lease,  of  such  deeds  or  documents.'' 

The  declaration,  after  setting  out  the  agreement,  and 
alleging  payment  of  the  deposit,  proceeded  to  aver, 
that,  in  consideralion  of  the  premises,  and  that  the 
plaintiff  then  promised  the  defendant  to  observe  and 
perform  the  agreement  in  all  things  on  her^  the  pUiin- 

voL.  in.  —  c.  B.  3  R 
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Phinn* 


tiff's,  part  to  be  observed  and  performed,  the  defendant 
promised  that  he  the  defendant  would  observe  and  per- 
form the  said  agreement  in  all  thin^rs  on  his,  the  de- 
fendant's,  part  to  be  observed  and  performed,  and  that 
he,  the  defendant,  if  requested  by  the  plaintiff  so  to  do, 
would,  in  due  and  convenient  time  to  enable  the  agreo- 
ment  so  made  between  the  defendant  and  the  plaintiff 
as   aforesaid    to  be   performed  and   completed   on  or 
before  the  22nd  of  October,,  1846,  deduce  and  make,  or 
cause  to  be  deduced  and  made,  to  the  plaintiff,  a  good 
and  sufficient  title   to  ihe  said  messuage  or  tenement 
and  premises  in  the  agreement  mentioned,  and  thereby 
agreed  to  be  assigned,  enabling  the  defendant  to  assign 
the  said   messuage  or  tenement  and  premises   to  the 
plaintiff  free  from  all  incumbrances,  pursuant  to  the  said 
agreement,  so  far  as  such  title  could  be  deduced  and 
made  without  it's  being  necessary  for  the  defendant  to 
produce,   prove,  or  shew  the  lessor's  title  to  the  said 
premises,  or  any  part  thereof,  or  his  right  to  it,  or  to 
produce  or  prove  any  deeds  or  documents  of  title,  or 
copies  or  extracts  from  any  deeds  or  documents,  anterior 
to  the  lease  in  the  said  anrreement  mentioned ;  that  the 
plaintiff  was  always,  from  the  lime  of  making  the  agree- 
ment until  and  upon   the  said  22nd  of  October^  1846, 
and  from  thence  until  the  commencement  of  the  suit, 
ready  and  willing  to  accept  from  the  defendant  and  all 
other  necessary  parties,  an  assignment  of  the  said  mes* 
suage  or  tenement  and  premises,  free  from  all  incum- 
brances, pursuant  to  the  said  agreement,  nnd  to  pay  to 
the  defendant,  pursuant  to  the  said  agreement,  the  said 
sum  of  1000/.  in  the  agreement  mentioned,  &c.,  and  to 
perform  and  fulfil  in  all  other  respects  the  said  agree- 
ment on  the  part  of  her  the  plaintiff^ — of  all  which  tlie 
defendant  afterwards,  to  wit,  on  &c.,  liad  notice;  that, 
although    the  plaintiff  had  always,    from    the   tin^e  of 
fnaking  the  agreement,  in  all  things  on  her  the  plain- 
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tiff's  part  to  be  observed  and  performed,  observed  and  1847. 
performed  the  said  agreement,  and  although  the  said  — — 
22nd  of  October^  ISI-S,  had  elapsed  long  before  the  Blakb 
commencement  of  the  suit ;  yet  the  defendant  had  dis-  pmlfif. 
regarded  liis  said  promise,  in  this,  that  he  the  defendant 
did  not  nor  would,  in  due  and  convenient  time  to  enable 
the  said  agreement  so  made  between  the  defendant  and 
the  plaintiff  as  aforesaid  to  be  performed  and  completed 
on  or  before  the  snid  22nd  of  October,  IS^G,  or  at  any 
other  time  either  before  or  since,  deduce  or  make,  or 
cause  to  be  deduced  or  made,  to  the  plaintiff  a  good 
and  sufHcient  title  to  the  messuage  or  tenement  and 
premises  in  the  said  agreement  mentioned,  and  thereby 
agreed  to  be  assigned,  enabling  the  defendant  to  assign 
the  same  to  the  plaintiff  free  from  all  incumbrances, 
pursuant  to  the  said  agreement,  so  far  as  such  title  could 
be  deduced  and  made  without  it's  being  necessary  for  the 
defendant  to  produce,  prove,  or  shew  the  lessor's  title 
to  the  said  premises,  or  any  part  thereof,  or  his  right 
to  it,  or  to  produce  or  prove  any  deeds  or  documents 
of  title,  or  copies  or  extracts  from  any  deeds  or  docu- 
ments, anterior  to  the  lease  in  the  said  agreement  men- 
tioned, although  he  the  defendant  was,  after  the  making 
of  the  said  agreement,  and  before  the  commencement  of 
the  suit,  and  in  due,  reasonable,  and  convenient  time  to 
enable  the  defendant  so  to  do,  and  to  enable  the  agree- 
ment to  be  performed  and  completed  on  or  before  the 
said  22nd  of  October,  1846,  to  wit,  on  &c.,  requested 
by  the  plaintiff  so  to  do ;  but,  on  the  contrary  thereof, 
he  the  defendant  hnd  hitherto  neglected  and  refused  so 
to  do :  that,  by  reason  of  the  said  premises,  the  plaintiff 
had  not  only  lost  and  been  deprived  of  all  the  benefit 
and  advantage  which  would  have  accrued  to  her  the 
plaintiff  from  the  completion  of  the  said  agreement  by 
the  defendant,  but  hnd  also  ii'.curred  and  been  put  to 
great  costs,  charges,  and  expenses,  amounting,  to  wit, 
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was  not  such  a  defect  of  title  as  to  justify  a  purchaser  in        1847* 
dech'ning  to  complete;  and  that  it  was  not  competent  to  ■ 

the  plaintiff  to  prove  the  contents  of  the  leases,  without        B''^*« 
calling  the  subscribing  witnesses  in  the  usual  way.  Phinn. 

The  learned  judge  overruled  the  objections,  and  di- 
rected a  verdict  for  the  plaintiff  for  the  amount  of  the 
deposit,  and  4/.  195.  2d.,  the  expense  incurred  by  the 
plaintiff  in  the  investigation  of  the  title ;  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  court  should  be  of  opinion  that  either  objection  was 
well  founded. 

C  Jones,  Serjt.,  on  a  former  day  in  this  term,  moved 
accordingly.  He  submitted,  that,  whatever  might  be 
the  rule  in  equity,  the  evidence  disclosed  a  perfectly 
good  title  at  law ;  and  that  the  contents  of  the  deeds 
were  not  properly  proved  by  the  mere  statement  of  the 
clerk  of  the  plaintiff's  solicitor,  refreshing  his  memory 
by  extracts  made  by  him  from  the  deeds  when  produced 
to  him  for  inspection  by  the  brewers  in  whose  hands 
they  were  deposited,  and  from  the  memorial  of  the 
underlease  inrolled  at  the  register  ofGce  for  Middlesex. 

Cur.  adv.  vuU. 

Maule,  J.  We  think  that  the  objection  to  the  title 
was  a  valid  one,  and  consequently  that  the  plaintiff  was 
entitled  to  recover  back  the  deposit  and  the  expenses 
she  had  been  put  to  in  investigating  the  title. 

With  respect  to  the  other  objection,  that  the  contents 

of  the  deeds  were  not  well  proved,  we  think  there  is  no 

foundation  for  it. 

Rule  refused,  (a) 

(a)  '<  Where  the  estate  agreed  lessee  might  be  evicted  without 

to  be  leased  was  comprised  with  any  breach  on  his  part^  it  was 

others    in    an    original    lease^  held,  by  Sir  John  Leachy  V.  C.^ 

'  under  which  the  lessor  had  a  that  he  was  not  bound  to  accept 

right  to  re-enter  for  hreach  of  the  title  with  an  indemnity, 

covenants,  so  that  the  under-<  He   observed^    that,   where  a 
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party  comes  for  a  specific  per- 
formance^ he  desires  the  court 
to  give  the  party  the  specific 
subject.  Now,  here^  he  could 
not  secure  the  possession  of  the 
subject  upon  Uie  terms  agreed 
upon.  But  he  off*ers  an  tn- 
demnity.  The  kswr  might  he 
evicted,  and  therefore  it  was 
eompeneatUmj  and  not  indem^ 
niiy,  that  was  offered.     I  will 


give  you  the  subject  of  the 
contract,  not  with  a  sure  title, 
but  with  a  compensation  in  case 
of  eviction.  It  was  not  a  case 
for  an  indemnity,  and  the  court 
could  not  compel  a  performance 
with  a  compensation."  Su^ 
den*e  Vendors  and  Purcha*ertt 
10th  edit.  p.  163. ;  citing  Fildet 
Y.  Hooker,  3  Madd.  193. 


Fd>.  I. 

Upon  an  ap* 
plication,  at 
chambers, 
under  the 
5  8c  6  Vict. 
c.  122.  *.  42., 
to  discharge  a 
bankrupt  who 
has  obtained 
his  certificate, 
from  execu* 
tlon  for  a 
demand 
provable  un- 
der the^ 
it  is  com- 
petent to  the 
judge  to  re- 
ceive affidavits 
to  shew  that 
the  certificate 
is  void,  by 
reason  of 

gaming,  under 
e.SS. 

In  such  a 
case,  the  coiir^ 
has  no  ort- 
ytno/ juris- 
diction. 


Clark  v.  Smitii. 

'T^HE  defendant  commenced  trading  as  a  printer  and 
newspaper  proprietor,  on  the  1st  of  January^  1843. 
Judgment  was  obtained  against  him  in  this  action  on  tbe 
1 5th  of  Februaiy^  1 845.  On  the  8th  of  Jimej  1 846,  a/fl/ 
issued  against  him,  under  which  he  was  duly  declared  a 
bankrupt,  and  obtained  a  certificate  of  conformity  in 
Attgust  following. 

On  the  8th  of  October,  a  summons  was  taken  out, 
calling  upon  the  plaintiff  to  shew  cause  why  the  defend- 
ant should  not  be  discharged  out  of  the  custody  of  tbe 
keeper  of  the  Queen's  Prison,  —  he  having  been  taken 
under  a  ca,  sa.  at  the  suit  of  one  TVearins  on  the  22nd 
of  August,  1 845,  and  subsequently  detained  at  the  suit  of 
the  present  piaintifT,  —  as  to  this  action,  on  the  ground 
that  he  had  obtained  his  certificate  of  conformity  under 
the  Jiat  issued  against  him,  and  that  the  debt  in  thii 
action  was  provable  under  such  ^at.  This  summons 
was  heard  on  the  1 2th  before  Erie,  J.,  and  dismissed,  on 
the  ground  that  it  was  proved,  to  the  satisfaction  of  the 
learned  judge,  that  the  defendant  had  sustained  losses  by 
gaming,  so  as  to  avoid  his  certificate,  under  tbe  5  &  6 
Vict.  c.  1 22.  5.  38. 
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On  the  16lh^f  October ^  a  second  summons  was  taken 
out,  to  shew  cause  as  before,  *'  or  why  a  writ  of  auditd 
quereld  should  not  issue,  or  why  the  defendant  should  not 
be  discharged  out  of  the  said  custody,  on  giving  bail,  to 
be  approved  of  by  the  master,  to  abide  the  event  of  any 
issue  which  might  be  directed,  to  invalidate  such  certifi- 
cate.'^  This  summons  was  heard  before  Erle^  J.,  on  the 
19th,  and  dismissed,  with  costs. 

On  the  2nd  of  November^  a  similar  application  was 
made  to  the  court  of  Queen's  Bench,  in  a  cause  of  fVear' 
itig  v.  Smith  ;  but  the  court  refused  to  grant  a  rule,  {a) 

On  the  12th  of  November  a  third  summons  was  taken 
out  in  this  cause,  in  the  same  terms  as  the  first  This 
summons  was  heard  before  Erle^  J.,  on  the  l^th,  and 
dismissed;  and  on  the  17th, 


1847- 
Clark 

V, 

Smith. 


JV.  H,  Watson  obtained  a  rule  calling  upon  the  plain* 
tiff  to  shew  cause  '^why  the  defendant  should  not  be 
forthwith  discharged  out  of  the  custody  of  the  keeper  of 
the  Queen's  Prison  as  to  this  action,  Bifiat  in  bankruptcy 
having  issued  against  him,  under  which  he  had  obtained 
his  certificate  of  conformity,  and  the  debt  for  which  he 
was  in  custody  being  provable  under  the  said^^  /  or 
why  a  feigned  issue  should  not  be  directed  to  be  tried 
between  the  parties,  upon  such  terms  as  the  court  should 
direct."  The  rule  was  moved  upon  affidavits  generally 
denying  the  alleged  gaming  since  the  commencement  of 
the  trading.  It  was  submitted  that  the  judge  was  bound 
to  discharge  the  bankrupt  on  production  of  his  certi- 
ficate, or,  at  all  events,  to  direct  an  issue :  and  Davis  v. 
Shaplcy  (i),  Jacobs  v.  Phillips  (c).  Yea  v.  Allen  (£/),  and 
Woolcott  V.  Leicester  {e\  were  cited. 


1846. 
Nw.  17. 


(a)   See    l6    Law    Joum 
N  S.,  Q.  B.  1. 
(6)  1  B.  S$  Ad.  54. 


(c)  1  C.  3f .  <J^  R.  195.,  4 
Tyrwh. 652., 2  DowL  P.C.Jl 6. 
((f)  3  Dough  214. 
(e)  6  Taunt.  75. 
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Channcllj  Serjt.,  and    Bovill^   sliewed   cause  against        1847. 

Wiafson^s  rule,  (a)      This  is  not  an  application  to  review        • ^ 

the  decision  of  the  judge  at  chambers:  it  is  an  original       Ci-aiik 
application,  which  has  already  been  decided  by  the  court        Smith. 
of  Queen*s  Bench,  in  Wearing  v.  Smithy  not  to  be  War-      Nov.  S4. 
ranted  by  the  statute.      The  S7th  section  of  the  5  ii6  5  &  (j  yicu 
Vi(^.  c.  122.  enacts  ^^that  every  bankrupt  who  shall  have  c  122.  «.  87. 
duly  surrendered  and  in  all  things  conformed  himself  to 
the  laws  in  force  at  the  time  of  issuing  the  Jiat  in  bank- 
ruptcy against  him,  shall  be  discharged  from  all  debts 
due  by  him  when  he  became  bankrupt,  and  from  all 
claims  and  demands  made  provable  under  thejici/,  in 
case  he  shall  obtain  a  certificate  of  such  cofiformity,  so 
signed  and  allowed,  and  subject  to  such  provisions  as 
hereinafter  mentioned,"  8cc.     '^  Provided  always,  and  be 
it  enacted  (5.  38.)  that  no  bankrupt  shall  be  entitled  to  Section  38. 
the  certificate  under  this  act,  and  that  any  such  ceritjicate 
if  obtained^  shall  devoid,  if  such  bankrupt  shall  have  lost, 
by  any  sort  of  gaming  or  wagering,  in  one  day  20/.,  or, 
within  one  year  next  preceding  his  bankruptcy,  200/./' 
&c»  (b)    The  S9th  section  prescribes  the  mode  of  obtain- 
ing the  certificate.      And  the  42nd  enacts  that   '^any  Section  42. 
bankrupt  who  shall,  after  such  certificate  shall  have  been 
confirmed,   be  arrested,   or  have  any  action   brought 
against  him  for  any  debt,  claim,  or  demand  provable 
under  the^/  against  such  bankrupt,  shall  be  discharged 
upon  entering  an  appearance,  and  may  plead  in  general 
that  the  cause  of  action  accrued  before  he  became  bank- 
rupt, and  may  give  this  act  and  the  special  matter  in  evi- 
dence ;  and  such  bankrupt's  certificate,  and  the  confirm- 
ation thei*eof,  shall  be  sufiicient  evidence  of  the  trading, 

(a)  The  affidavits  used  in  as  well  after  as  before  the  de- 
answer  to  the  mle,  alleged  a  fendant  became  a  trader, 
number   of   acts    of    gaming^  {b)  Similar  in  this  respect  to 
and  losses  to  a  large  amount^  the  o  G.  4.  c.  l6.  *.  ISO. 
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bankruptcy,  J&7/,  and  other  proceedings  precedent  to  the 
obtaining  such  certificate;  and,  if  any  such  bankrupt  shall 
be  taken  in  exeaUioUj  or  detained  in  prison.   Tor  such 
debt,  claim,  or  demand,  where  judgment  has  been  ob- 
tained before  the  confirmation  of  his  certificate,  it  shall 
be  lawful  for  any  judge  of  t)ie  court  wherein  judgment 
has  been  so  obtained,^  on   such  bankrupt's  producing 
his  certificate,  to  order  any  officer  who  shall  have  such 
bankrupt  in  custody  by  virtue  of  such  execution,  to 
discharge  such  bankrupt,  without   exacting    any  fee; 
and   such   officer  shall  be  hereby   indemnified  for  so 
doing."     If  it  be  said  that  this  is  substantially  an  ap- 
peal from  the  decision  of  Erle^  J.,  the  answer  is,  that 
the  rule  is  not  drawn  up  on  reading  the  affidavits  that 
were  before  the  learned  judge  on  the  third  summons. 
In  order  to  avoid  the  certificate,  it  is  not  necessary  that 
the  losses  at  play  should  have  been  incurred  whilst  the 
party  was  a  trader:  none  of  the  statute^  contain  any 
such  limitation.    [^Wilde^  C.  J.    Is  there  any  difference, 
as  to  jurisdiction,  between  the  5  G.  2.  c.  SO.,  and  6G.4. 
c.  16.,  and  the  6  &  6  Vict.  c.  122.?]     By  the  5  G.  2. 
r.  30.  5. 13.,  where  a  certificated  bankrupt  had  been  taken 
in  execution  for  a  debt  provable  under  the  commission, 
power  was  given  to  "  one  or  more  of  the  judges "  to 
discharge  him  upon  production  of  his  certificate.     The 
language  of  the  126th  section  of  the  6  G.  4>.  r.  16.  is 
identical  with  that  of  the  5  &  6  Vict.  c.  122.  s.  42.    In 
Htigftes  V.  Morley  (a),  it  was  held  that  the  clause  in  the 
12th  section  of  the  5  G.  2.  c.  30.,  depriving  the  bank- 
rupt of  all  benefit  from  his  certificate,  in  the  case  of  losses 
at  play,  was  to  be  considered  as  a  qualification  restrain- 
ing the  operation  of  the  7th  section  ;  and  that  evidence 
of  such  losses  might  be  given  in  a  court  of  law,  on  the 
similiter  to  the  general  plea  of  bankruptcy.    So^  io 


(a)  IB.^Ald.  22. 
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Horn  V.  Ion  (a),  it  was  held  to  be  a  good  answer  to  a 
plea  of  bankruptcy,  that  the  certificate  was  obtained  by 
fraud,  though  the  enactment  to  that  effect  in  the  5  G.  2. 
c.  .SO.  5.  7*  is  not  repeated  in  the  6  G.  4.  c.  16.  It  is 
clear,  therefore,  that  the  certificate  is  not  conclusive: 
and,  under  the  circumstances  here  disclosed,  it  is  alto- 
gether void,  I  Wilde,  C.  J.  So  far  from  considering  the 
certificate  conclusive,  the  court,  in  Stacey  v.  Frederici  (ft), 
—upon  an  application  to  discharge  a  defendant  on  com- 
mon bail,  on  the  ground  of  his  having  obtained  his  cer- 
tificate, he  having  been  arrested  for  a  debt  provable 
under  the  commission, — say,  that,  *^  as  the  validity  of 
the  certificate  was  disputed,  they  could  not  interfere  in 
a  summary  way."] 

W.  H.  Watson  and  Taprell,  in  support  of  the  rule. 
The  forty-second  section  of  the  5  Si  6  Vict,  c,  122.  en- 
titles the  bankrupt  to  be  discharged  from  execution, 
by  any  judge  of  the  court  wherein  judgment  has  been 
obtained,  on  producing  his  certificate.  That  section 
operates  as  a  proviso  on  sect.  37.,  which  makes  the 
certificate  a  discharge  from  ail  debts  provable  under  the 
fiat.  The  words  *'  it  shall  be  lawful''  for  the  judge  to 
order  the  discharge,  are  to  be  construed  as  compulsory, 
in  favour  of  the  liberty  of  the  subject.  In  Henderson  v. 
SAerborne,  Lord  Abinger  says :  (c)  "  The  interpretation 
of  statutes  has  always,  in  modern  times,  been  highly 
favourable  to  the  personal  liberty  of  the  subject,  and  I 
hope  will  always  remain  so."  [CoUman,  J.  Your  construc- 
tion would  place  the  execution-debtor  in  a  better  situ- 
ation than  one  in  custody  under  mesne  process ;  for,  it 
would  make  the  certificate  an  absolute  discharge  in  the 
one  case,  and  in  the  other  only  pleadable.]  Such  clearly 
was  the  opinion  of  the  court  in  Davis  v.  S/iaplej/,  {d) 
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(a)  ^B.S^'Ad.  78. 
(6)  2B.Si  P.  390. 


(c)  2  3£.^W.  239. 

(d)  1  B.  S^  Ad.  54. 
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If  the  construction  contended  for  on  the  other  sidelie 
correct,  the  bankrupt  must  be  doomed  to  perpetual 
imprisonment,  as  long  as  any  dishonest  person  can  be 
found  ready  to  make  an  affidavit  which  he  can  have 
no  opportunity  of  answering.  In  Barrow  v.  Poik  (ay, 
Lord  Tenterien  says :  •*  It  is  expressly  enacted  by  the 
121st  section  of  the  statute,  that  every  bankrupt  who 
shall  have  surrendered  and  conformed  himself,  and  ob» 
tained  his  certificate,  shall  be  discharged  fmm  all  debts 
due  by  him  when  he  became  bankrupt,  and  from  all 
demands  provable  under  the  commission.  Tiiis  judg- 
ment debt  was  clearly  so  provable.  It  is  admitted,  that, 
if  an  action  had  been  brought  on  this  judgment,  the  de- 
fendant might  have  pleaded  his  bankruptcy  and  given 
the  certificate  in  evidence,  and  that  the  certificate  would 
have  been  conclusive;  and  also,  that,  if  he  had  been 
taken  in  execution  upon  the  judgment,  or  detained  in 
prison  upon  it,  he  might  havp  been  discharged  by  a 
judge,  on  production  of  his  certificate,  in  which  case 
also  it  would  have  been  conclusive.  But  it  is  said  the 
certificate  is  conclusive  in  these  cases  only.  Whether 
the  language  of  the  1 26th  section  is  sufficiently  general 
to  include  the  present  case,  or  not,  does  not  seem  to  me 
to  be  very  material ;  it  points  out  the  course  of  proceed- 
ing in  particular  instances,  but  it  cannot  control  the 
general  words  of  the  121st  section;  and,  it  being  mani- 
fest that  the  plaintiff's  demand  is  one  which  might  havf> 
been  proved  under  the  commission,  I  think  we  should 
not  give  effect  to  the  words  of  that  section^  which  pro- 
vides that  the  bankrupt  obtaining  his  certificate  shall  be 
discharged  from  every  demand  provable  under  the  com- 
mission, if  we  were  to  reject  thle  present  application, 
and  put  the  defendant  to  the  course  which  has  been 
suggested"-— viz.  an  audita  querela.    [^Wilde^  G  J.    His 


(a)  1  B.  6i  Ad.  G9Q. 
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lordship  goes  on  td  observe,  that  ^^  if  the  certificate 
could  be  brought  within  any  of  the  cases  specified  in 
the  130th  section,  where  it  is  declared  that  a  certificate, 
if  obtained,  shall  be  void,  as,  by  gaming,  or  other  mis* 
conduct  of  the  bankrupt,  the  question  would  be  very 
difierent"]  The  certificate  is  conclusive,  until  set  aside 
by  the  court  of  review. 

Then,  has  the  court  jurisdiction?  It  is  submitted 
tliat  it  has.  It  was  not  the  intention  of  the  legislature 
to  confer  an  exclusive  jurisdiction  upon  a  single  judge 
at  chambers.  Besides,  this  is,  in  effect,  an  appeal  against 
the  decision  of  Mr.  Justice  Erie.  When  a  judge  refuses 
to  grant  that  which  a  party  is  entitled  to,  he  may  al- 
ways appeal  to  the  court :  Johnstone  v.  Knawles.  (a) 
[Coltman^  J.  The  jurisdiction  of  the  court  will  not  be 
disputed,  if  you  shew  that  the  judge  was  bound  to  dis- 
charge the  defendant.]  Independently  of  the  forty- 
second  section  of  the  6  &  7  Vict,  c  122.,  the  court  has 
a  general  jurisdiction  to  discharge  from  execution  a 
bankrupt,  who  has  obtained  his  certificate.  IVftny  cases 
to  this  point  are  referred  to  in  Sadler  v.  Cleaver  (6), 
which  is  itself  an  authority  for  the  position.  iMaule^  J. 
If  you  rely  upon  the  general  jurisdiction  of  the  court, 
you  cannot  exclude  inquiry.] 

At  all  events,  the  court  will  direct  an  issue:  Hobson 
V.  Calze  (c) ;  Cook  v.  Jones  {d) ;  Harrod  v.  Benton,  (e) 


1847. 

Cl«ABK 

v. 
SiiiTa. 


Wilde,  C.  J.,  now  said  that  the  court  had  very 
anxiously  considered  the  matter,  but  were  not  pre- 
pared to  say  that  the  defendant  was  entitled  to  be  dis- 
charged. His  lordship  added  that  the  court  would  look 
more  fully  into  the  authorities,  and  would  give  a  defini- 
tive judgment  next  term. 

Cur.  adv.  vult. 


(a)  I  DowL  N.  S.  31. 
(6)  7  Bingh.  76%  B  M.  S^ 
P.  706. 

(c)  1  Bougl  228. 


(d)  Cowf.  727. 
(c)  SB.S^C.  217.,  2  M. 
Si  R.  UO. 
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Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

This  is  an   apph'cation  to  discharge  the  defendant 
out  of  custody,  on  the  ground  that  he  has  obtained  his 
certificate  of  conformity  under  the  statute  5  &  6  Fid. 
c.  122.  5.  37.    The  motion  is  founded  upon  the  forty- 
second  section  of  the  statute,  which  enacts  **  that  any 
bankrupt  who  slinll,  after  such  certificate**  (meaning 
the   certificate  before  referred  to,)  **  shall  have  been 
confirmed,  be  arrested,   or  have  any  action   brought 
against  him  for  any  debt,  claim,  or  demand  provable 
under  the  ^t  against   such   bankrupt,   shall  be  dis- 
charged   upon   entering  an   appeai^ance:"    then,  after 
giving  the  form  of  plea,  the  section  goes  on  to  provide 
that  **  such  bankrupt's  certificate,  and  the  confirmation 
thereof,  shall  be  sufficient  evidence  of  the  trading,  &c. ; 
and,  if  any  such  bankrupt  shall  be  taken  in  execution 
or  detained  in  prison  for  such  debt,  claim,  or  demand, 
where  judgment  has  been  obtained  before  the  confirma- 
tion of  hi§  certificate,  it  shall  be  lawful  for  any  Jfidge  of 
the  court  wherein  judgment  has  been  so  obtained,  on 
such  bankrupt's  producing  his  certificate,  to  order  any 
officer  who  shall  have  such  bankrupt  in  custody  by 
virtue  of  such  execution,  to  discharge  such  bankrupt, 
without  exacting  any  fee;  and   such  officer  shall  be 
hereby  indemnified  for  so  doing." 

The  present  is  an  original  application  under  the 
authority  of  this  act ;  and  not  a  case  in  which  the  party 
has  been  before  a  judge  at  chambers,  and  is  now  ap- 
pealing against  his  decision.  It  is  true  that  the  parties 
have  been  before  my  brother  Erie  upon  a  summons,  and 
that  he  has  pronounced  an  opinion  on  the  case.  This, 
however,  is  not  a  rule  to  rescind  his  order;  nor  was 
the  application  to  him  founded  upon  the  same  materials 
that  have  been  presented  to  us.  The  question  whether 
the  court  has  any  original  jurisdiction,  has  been  before 
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the  court  of  Queen's  Bench  :  and  that  court  has  deter-  IS4>7. 
mined  that  no  such  jurisdiction  exists,  (a)  It  may  be  — — 
that  no  jurisdiction  exists  on  the  ground  presented  to  Clark 
the  court  of  Queen's  Bench  in  that  case.  But  the  ques-  Smith. 
t'lon  here  is,  whether  the  courts  at  Westminster  have  an 
original  jurisdiction  under  the  earlier  part  of  the  forty- 
second  section.  The  books  of  practice  contain  very 
many  cases  of  applications  to  set  aside  writs  of  Ji.Jii,  is- 
sued after  certificate  in  respect  of  a  debt  provable  under 
the  commission,  for  which  there  is  no  express  authority 
in  any  of  the  statutes.  The  courts,  however,  have  said 
that,  as  the  debt  was  provable,  the  bankrupt  was  dis- 
charged, not  merely  from  the  debt,  but  from  all  remedies 
for  its  recovery.  The  cases  of  Davis  v,  Shapley  and 
Barrow  v.  Poile  are  both  strongly  in  point  for  that. 
Both  those  cases  arose  on  the  121st  section  of  the  6  G. 
4.  c.  16.,  in  which  there  is  nothing  that  is  at  all  inconsist- 
ent in  this  respect  with  the  statute  of  5  &  6  Vict.  c.  122. 
s.  37.  It  appears,  therefore,  from  these  two  cases,  in 
terms,  and,  impliedly,  from  many  others  that  might  be 
referred  to,  that  the  court  will  interfere  to  prevent  its 
process  from  being  improperly  used  to  enforce  a  claim 
against  u  bankrupt  that  might  have  been  proved  under 
ihefiat.  Without  at  all  seeking  to  impugn  the  doctrine 
of  the  court  of  Queen's  Bench,  it  may  well  be  that  there 
is  an  original  jurisdiction  with  respect  to  the  first  part 
of  the  section.  But,  considering  this  as  in  the  nature  of 
an  appeal,  how  stands  the  matter  ?  By  the  5  G.  2.  c,  30. 
s.  12.  it  is  declared  that  a  bankrupt  who  shall  have  lost 
by  gaming  51,  in  any  one  day,  or  100/.  within  twelve 
months  of  his  bankruptcy,  shall  lose  all  privilege  or 
benefit  from  his  certificate :  while,  at  the  same  time,  it  is 
enacted  by  sects.  7*13.  that  a  bankrupt  who  has  con- 
formed, shall  be  discharged  from  all  debts  provable  under 

• 

(fl)   Wearing  v.  Smithy  l6  Law, »/.,  N.  A\,  Q,  B,  l» 
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1817.        the  coannissioo,  and  be  entitled  to  be  released  from  arrest 

on  mesne  or  final  process.      The  12Jst  section  of  tlie  6 

6.  4.  c.  16.  discharges  the  bankrupt  *^  from  all  debts  due 

Smith.        ^y  him  when  he  became  bankrupt,  and  from  all  cUinis 

6  6r.  4.  c.  16.  and  demands  hereby  made  provable  under  the  commis« 

'*  ^^^*  sion,  in  case  he  shall  obtain  a  certificate  of  conformitj, 

so  signed  and  allowed,  and  subject  to  such  provisions 

as  thereinafter  directed : "  so  that  the  clause  which  gives 

the  discharge,  makes  it  subject  to  the  subsequent  provi- 

RectioD  126.     sions.      The  126th  section  enacts  that  ^^any  bankrupt 

who  shall,  after  his  certificate  shall  have  been  allowed, 
be  arrested,  or  have  any  action  brought  against  hiai, 
for  any  debt,  claim,  or  demand  thereby  made  provable 
under  the  commission  against  such  bankrupt,  shall  be 
discharged  upon  common  bail,  and  may  plead,  in  general, 
that  the  cause  of  action  accrued  before  he  became  bank- 
rupt, and  may  give  the  act  and  the  special  matter  in  evi- 
dence ;  and  such  bankrupts  certificate,  and  the  allow- 
ance  thereof,  shall  be  sufiScient  evidence  of  the  trading, 
bankruptcy,  commission,  and  other  proceedings  prece- 
dent to  the  obtaining  such  certificate ;  and,  if  any  such 
bankrupt  shall  be  taken  in  execution,  or  detained  in 
prison,  for  such  debt,  claim,  or  demand,  where  judgment 
has  been  obtained  before  the  allowance  of  his  certificate^ 
it  shall  be  lawful  for  any  judge  of  the  court  wherein  judg- 
ment has  been  so  obtained,  on   such  bankrupt's  pro- 
ducing his  certificate,  to  order  any  officer  who  shall  have 
such  bankrupt  in  custody  by  virtue  of  such  execution, 
to  discharge  such  bankrupt,  without  exacting  any  fee, 
and  such  officer   shall  be  hereby  indemnified   for  so 
doing.**     But,  by  s.  ISO.  it  is  enacted,  that  *^  no  bank- 
rupt shall  be  entitled  to  his  certificate,  or  to  be  paid 
any  such  allowance  (as  provided  by  5.  128.),  and  any 
certificate,  if  obtained,  shall  be  voidy  if  such  bankrupt 
shall  have  lost,  by  any  sort  of  gaming  or  wagering,  in 
one  day  20L,  or  within  one  year  next  preceding  bis 
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bankruptcy,  200/."  &c.      Then  comes  the  5  Si  6  Vict.        1847. 
c.  122.,  which,  by  s.  2.,  continues  in  force  all  the  pro-        — — 
visions  of  the  6  G.  4,  c.  16.  that  are  not  inconsistent,  or        Clark 
at  variance,  with  the  provisions  of  that  act;  and  by  s.  S7.        Smith.' 
enacts  that  "  every  bankrupt  who  shall  have  duly  sur-  5  &  6  Vict. 
rendered,  and  in  all  things  conformed  himself  to  the  laws  ^'  ^^^'  '•  ^* 
in  force  at  the  time  of  issuing  the  ^al  in  bankruptcy    ^  ^°" 
against  him,  shall  be  discharged  from  all  debts  due  by 
him  when  he  became  bankrupt,  and  from  all  claims  and 
demands  made  provable  under  ihejiat,  in  case  he  shall 
obtain  a  certificate  of  such  conformity  so  signed  and 
allowed,  and  subject  to  such  provisions,  as  thereinafter 
mentioned,"  &c«    Section  38.  enacts  ^^  that  no  bankrupt  Section  88. 
shall  be  entitled  to  the  certificate  under  that  act,  and 
that  any  such  certificate,  if  obtained,  shall  be  void,  if 
such  bankrupt  shall  have  lost,  by  any  sort  of  gaming  or 
wagering,  in  one  day  20/.,  or,  within  one  year  next  pre- 
ceding his  bankruptcy,  200/."  &c.  Then  the  thirty-ninth  Section  89. 
section,  which  prescribes  the  mode  of  obtaining  such 
certificate  of  conformity,  contains  a  proviso  "  that  no 
certificate  shall  be  such  discharge,  unless  such  court  (of 
bankruptcy)  shall,  in  writing  under  hand  and  seal,  cer- 
tify to  the  court  of  review  that  such  bankrupt  has  made 
a  full  discovery  of  his  estate  and  effects,  and  in  all 
things  conformed  as  aforesaid^  and  that  there  does  not 
appear  any  reason  to  doubt  the  truth  or  fullness  of  such 
discovery;  and  unless  the  bankrupt  make  oath  in  writing 
that  such  certificate  was   obtained  fairly  and  without 
fraud,"  &c.    And  the  forty-second  section  enacts  "  that  Section  42. 
any  bankrupt  who  shall,  after  such  certificate  shall  have 
been  confirmed,  be  arrested,  or  have  any  action  brought 
against  him  for  any  debt,  claim,  or  demand  provable 
under  the  Jiat  against  such  bankrupt,  shall  be  discharged 
upon  entering  an  appearance,  and  may  plead,  in  general, 
that  the  cause  of  action  accrued  before  he  became  bank- 
rupt, and  may  give  this  act  and  the  special  matter  in 
VOL.  II T. — c.  B.  3  s 
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1847.  evidence;  and  such  bankrupt's  certificate,  and  the  con- 
—  firmation  thereof,  shall  be  sufficient  evidence  of  the 
Clabk  trading,  bankruptcy, ^a/,  and  other  proceedings  prece- 
^xiTH.'  dent  to  the  obtaining  such  certificate;  and,  if  any  suck 
bankrupt  sliall  be  taken  in  execution  or  detained  in 
prison  for  such  debt,  claim,  or  demand,  where  judgment 
has  been  obtained  before  the  confirmation  of  bis  certifi* 
cate,  it  shall  be  hiwful  for  any  judge  of  tlie  court  wherein 
judgment  has  been  so  obtained,  on  such  bankrupts  pro- 
ducing his  certificate,  to  order  any  officer  who  shall 
have  such  bankrupt  in  custody  by  virtue  of  such  execu- 
tion, to  discharge  such  bankrupt,  without  exacting  any 
fee ;  and  such  officer  shall  be  hereby  indemnified  for  so 
doing."  On  the  part  of  the  defendant,  it  is  insisted 
that  the  effect  of  these  provisions  is,  that  the  certificate, 
when  once  obtained,  shall  not  be  questioned  upon  a 
motion  for  the  bankrupt's  discharge;  but  that  the 
creditor  must  seek  his  remedy,  if  he  has  any,  by  an 
action  upon  the  judgment.  It  is  to  be  observed,  how- 
ever, that  this  application  is  addressed  to  the  court  with 
reference  to  its  general  jurisdiction.  If  the  bankrupt 
is  entitled  to  an  audita  quereld,  it  must  be  subject  to  all 
the  rights  of  the  creditor;  one  of  which  would  be,  the 
right  to  plead  thereto  that  the  certificate  was  void  by 
reason  of  gaming:  and,  if  that  be  so,  must  not  the  same 
answer  be  open  to  him  when  the  bankrupt  applies  to 
the  court  for  relief  in  a  summary  way  ?  The  question 
whether  the  mere  production  of  the  certificate  was  suffi- 
cient to  entitle  the  bankrupt  to  be  discharged  from 
execution,  was  before  the  court  of  Queen's  Bench  on 
Friday  last,  in  the  case  of  Wearing  v.  Smith  (n),  when 
it  was  determined  that  it  was  not;  but  that  it  was  the 
duty  of  the  court  to  see  that  the  certificate  is  not 
avoided  by  any  of  the  circumstances  pointed  out  in  the 

(a)  16  Law  Journ.t  X,  S.,  Q  B.  173. 
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net;  nnd  that,  if  the  creditor  shews,  to  the  salibfaction 
of  tlje  court,  that  the  bankrupt  lias  been  guilly  of  any 
act,  the  commission  of  which  is  dechned  to  render  the 
certificate  void,  he  is  not  entitled  to  such  summary  re- 
hef.  The  answer  there  set  up,  as  here,  was,  that  the 
bankrupt  had  been  guilty  of  gaming,  and  had  thereby 
sustained  losses  to  the  extent  mentioned  in  the  statute. 
The  gaming  was  denied  by  the  bankrupt.  But  the 
court,  exercising  its  judgment  on  the  materials  pre- 
sented to  it,  thought  the  charge  of  gaming  proved, 
and  consequently  discharged  the  rule.  In  the  present 
case,  affidavits  have  been  filed  in  answer  to  the  rule, 
imputing  to  the  bankrupt  gaming  to  a  very  considerable 
extent.  To  these  affidavits,  no  answer  whatever  is  at- 
tempted to  be  given. (j)  It  is  insisted  on  his  part  that  he 
is  not  bound  to  answer  them,  the  certificate  being  con- 
clusive until  set  aside  by  the  court  of  review.  This, 
therefore,  is  not  a  case  of  controverted  facts.  Upon 
the  affidavits,  we  think  there  is  no  reasonable  ground  for 
doubting  that  the  charge  of  gaming  is  well  founded : 
and,  upon  the  authority  of  the  case  last  cited,  we  hold 
that  the  creditor  was  at  liberty  upon  this  motion  to  dis- 
pute the  validity  of  the  certificate  on  that  ground,  and 
therefore  discharsre  this  rule. 


(a)  Quare  as  to  the  exist- 
ence  of  any  opportunity  of  rc- 
plf/ing  to  these  aflidaTits.     The 


Rule  discharged,  with  costs. 

charges  do  appear  to  have  been 
answered  by  anticipation,  vide 
suprd,  983. 


1847. 
Clark 

V, 

Smith. 
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THE    PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 
See  Pleading,  I.  2. 

ACCORD  AND  SATISFACTION. 

To  a  count  by  indorsee  against  ac- 
ceptor of  a  bill  of  exchange,  the 
defendant  pleaded,  that,  afler  the 
accruing  of  the  causes  of  action 
in  the  declaration,  and  before  the 
commencement  of  the  suit,  the 
defendant  and  plaintiff  account- 
ed together  of  and  concerning 
the  said  causes  of  action,  and 
all  other  claims  and  demands  then 
being  between  them;  and  that,  on 
that  accounting,  a  certain  sum  only 
was  found  due  to  the  plaintiff, 
which  sum  the  defendant  paid,  and  ; 
the  plaintiff  received,  in  full  satis-  \ 
faction  of  the  sum  so  due  and 
owing  as  last  aforesaid. 
The  plaintiff  replied,  that  he 


and  the  defendant  did  not  account 
together  of  and  concerning  the 
causes  of  action  in  the  declara- 
tion, and  of  all  other  claims  and 
demands  then  being  between  the 
plaintiff'  and  the  defendant^  modo 
et  forma  :  — 

Held,  on  demurrer,  that  the 
traverse  was  well  taken.  Sutton 
V.  Page.  Page  204 

And  see  Pleading,  III.  1. 

ACCOUNT  STATED. 

Principle  upon  which  new  cause  of 
action  by.  212.  n. 

ACTION  UPON  THE  CASE. 
See  Case. 

ADDING  PLEA. 

See  Bankrupt,  III.  2. 
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AFFIDAVIT. 


AMENDMENT. 


AFFIDAVIT. 

I.  Intituling- 

An  affidavit  intituled  *'  H\  JF.,  car- 
rying on  business  under  the  name 
or  style  of  fV.  T.  &  Co.,  plaintiff, 
and  C.F.f  defendant" — the  plain- 
tiff having  so  described  himself  in 
the  writ,  —  was  held  sufficient. 
White  V.  Fellham.  Poge  658 

II.  Form  of  Jurat, 

"  Sworn  in  court  the  5th  day  of 
November,  1846,  before  E.  V.  Wr 
(the  judge's  signature),  is  a  suffi- 
cient jurat.     Thome  v.  Jackson. 

661 
And  see  Costs,  III.  2. 

Court  of  Requests. 

AGREEMENT. 

Consideration. 

A.  contracted  to  purchase  of  i?.,  the 
goodwill,  &c.,  of  a  public-house. 
On  the  back  of  the  agreement 
was  the  following  memorandum, 
written^  and  signed  by  C,  after 
the  execution  of  the  agreement 
by  A.  and  B. : — *'I  hereby  un- 
dertake that  my  daughter,  Z?., 
shall  perform  all  the  covenants 
and  conditions  named  in  the  an- 
nexed agreement,  and  hold  and 
consider  myself  responsible  for 
her."  The  whole  was  described 
by  the  witness  as  having  been  one 
entire  transaction.  In  an  action 
against  C.  to  recover  back  the  de- 
posity  on  the  purchase  going  off 
by  the  default  of  the  vendor :  — 


Held,  that  the  agreement  and  in- 
dorsement might  be  looked  at  to. 
gether  for  the  purpose  of  making 
out  a  consideration  for  the  de- 
fendant's promise.  Coldham  v. 
Showier.  Page  312 

And  sec  Evidence,  IV. 
Stamps,  I. 

ALIEN. 

Grant  of  Letters-patent  tOf  or  in 
Trust  Jhr^  an  Alien  —  See  Let- 
ters Patent,  II.  1.,    III. 

AMBIGUITY. 
See  Parliament.  I. 


AMENDMENT. 

I.  At  Nisi  Prius,  under  3  &  ^  WA. 
c.  42.  s.  23. 

In  case  against  a  surveyor  of  high- 
ways, appointed  under  the  l&S 
Vict.  C.84.,  for  the  following  wordi 
alleged  to  have  been  spoken  by 
him  at  a  public  auction,  in  reftr- 
ence  to  certain  unfinished  hoaxes 
at  a  place  called  Agar  Totcw,  which 
the  plaintiiF  had  put  up  for  sale— 
"  My  object  in  attending  thisfole, 
is,  to  inform  purchasers,  if  tiicre 
be  any  here  present,  that  I  shall 
not  allow  purchasers  (meaniN^ 
persons  xoho  then  might  be  disposed 
to  purchase  at  the  said  sale  ike 
said  house  of  the  plaintiff',  so  «• 
posed  for  sale  as  aforesaid ,)  to  be 
finished  or  occupied,  until  the 
roads  arc  made    good  in  Agsr 


AMENDMENT. 


APPOINTMENT. 


999 


Totion.  I  have  no  power  to  com- 
pel any  one  to  make  the  roads ; 
but  I  have  power  to  stop  the 
buildings  until  the  roads  are  made. 
If  there  shall  be  any  purchasers, 
they  will  have  to  keep  the  car- 
casses in  their  unfinished  state  un- 
til the  roads  arc  made,"  —  the 
judge  at  the  trial  allowed  the  de- 
claration to  be  amended^  under 
the  3  &  4  W.  4.  c.  42.  s.  23.,  by 
substituting  for  the  words  in  italic^ 
the  words  **the  houses:*' — Held, 
that  such  amendment  was  pro- 
perly allowed.      Pater  v.  Baker. 

Page  831 

II.  After  Judgment  on  Demurrer, 

The  court  refused  to  allow  a  repli- 
cation to  be  amended  aAer  the 
lapse  of  a  year  after  judgment 
pronounced  on  demurrer,  the  case 
having  previously  stood  over  that 
the  parties  migiit  mutually  agree 
to  amend,  and  both  having  de- 
clined to  do  60.  Hammond  v. 
Colls.  212 

And  sec  Bankrupt,  HI.  2. 

AMENDS. 

Tender  of —  See  Libel. 

ANNUITY. 

I.  Provable  in  Bankrnptc?/. 

The  provision  in  7  &  8  Vict,  c.  96. 
s.  2.5.,  that  every  sum  of  money 
payable  by  way  of  annuity  or 
otherwise,  at  any  future  time  or 
times,  by  virtue  of  any  bond, 
covenant,  or  other  securities,  shall 


be  deemed  and  taken  to  be  debts, 
within  the  meaning  of  the  5  & 
6  Vict.  c.  116.,  and  of  that  act, 
is  not  retrospective.  Thompson 
V.  Lack.  Page  540 

II.  Release  of  Co'Surety. 

A  release  to  one  of  two  sureties 
who  had  entered  into  a  joint  and 
several  covenant  to  pay  an  an- 
nuity, in  default  of  payment  by  the 
grantor,  was  accompanied  by  a 
proviso  that  such  release  should 
not  prejudice  the  right  of  the 
grantee  to  enforce  its  payment 
against  the  grantor  and  the  other 
surety,  or  either  of  them :— Held, 
that  the  proviso  restrained  the 
operation  of  the  release,  and  that 
the  liability  of  the  co-surety  was 
not  affected  by  such  release. 
Thompson  v.  Lack.  540 

III.  Replication    to    a   Plea    of  no 
Memorial. 

A  replication  taking  issue  on  a  pica 
alleging  that  no  memorial  of  an 
annuity  had  been  inrollcd,  and 
setting  forth  such  memorial,  pro- 
perly concludes  with  a  verification 
by  the  record.  Thompson  v. 
Lack.  5K) 

APOLOGY. 
i^ce  Libel. 


APPOINTMENT. 

Execution  of — iiee  Husband  axd 

Wife,  IL 
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ASSIGNEE  OF  REVERSION. 


ARBITRAMENT. 

L  Making    Order    of  Reference  a 
Rule  of  Court. 

An  order  of  nisi  prius,  referring  a 
cause  to  arbitration,  may  be  made 
a  rule  of  court,  without  any  ex. 
press  reservation  of  a  power  so  to 
do.   MiUington  v.  Claridge, 

Page  609 

11.  Setting  aside  Award, 

1.  The  court  will  not  set  aside,  or 
refer  back,  an  award  for  an  objec- 
tion in  point  of  law  not  apparent 
on  the  face  of  it :  as,  upon  a  sug- 

'  gestion  that  the  arbitrator  impro- 
perly treated  as  a  penalty  that 
which  was,  by  the  express  con. 
tract  of  the  parties,  stipulated  and 
ascertained  damages.  Fuller  v. 
Fentoick,  705 

2.  So,  whether  it  is  the  award  of  a 
professional,  or  of  a  lay  arbitrator. 

Ibid. 


III.  Attachment  Jbr  Noyi'performance 
ofAvoard, 

1.  A  party  attached  for  contempt  in 
not  performing  an  award,  and  sen- 
tenced to  imprisonment  for  a  de. 
finite  period,  is  not,  by  under- 
going such  imprisonment,  exone- 
rated from  the  performance  of  the 
award.     The  Queen  v.  Hemsxvorth, 

745 

2.  And,  semble,  that  an  action  upon 
the  award  may  be  maintained  at 
the  same  time.  Ibid. 

3.  Course  of  proceeding  for  enforc- 
ing performance  of  an  award  by 
attachment.*  Ibid. 


ARREST. 
Malicious  — *  See  Case,  IL 

ASSIGNEE  OF  REVERSION. 
Within  32  H.  8.  c.  34. 

1.  The  grantee  of  part  of  the 
grantor's  reversionary  interest  in 
the  whole  of  the  property  in  which 
a  particular  estate  —  as  a  term  of 
years  —  has  been  created,  is  an 
assignee  of  the  reversion  within 
the  32//.  8.  C.34.;  but  the  grantee 
of  the  whole  reversionary  interest 
in  part  of  the  property,  is  not  such 
an  assignee.  Wright  v.  Bur- 
roughes.  Page  685 

2.  A.  in  February y  184'0,  demised  to 
B.  for  twenty-one  years  as  from 
Christmas  then  last.  B.mJanu* 
artfy  1841,  demised  to  D.  for  three 
yearsy  and,  in  Aprils  1842,  de- 
mised to  E.  for  the  whole  of  B.'s 
term,  less  one  day :  —  Held,  that 
B.  was  an  assignee  of  the  rever- 
sion of  the  premises  demised, 
within  the  statute.  Ibid, 

3.  A  declaration  in  trespass  alleged 
that  the  defendant  tviihjbrce  and 
arms  broke  and  entered  the  plain- 
tifF^s  dwelling-house. 

Plea  —  that  A.,  being  seised  in 
in  fee  of  the  dwelling-house,  de- 
mised it  to  B.  for  twenty-one 
years ;  that  B.  demised  to  the  de- 
fendant for  all  the  residue  of  his 
term,  wanting  one  day ;  and  that 
the  plaintiff,  claiming  title  under 
colour  of  a  charter  of  demise, 
pretended  to  have  been  thereof 
made  to  him  by  A.^  for  life,  be- 


ASSIGNEE  OF  REVERSION. 


ATTORNEY. 


loot 


fore  the  making  of  the  demise  by 
A,  to  B,i  — •  whereas  nothing  ever 
passed  by  virtue  of  that  charter, — 
during   the    continuance   of   the 
several   terms,  entered    into  the 
dwelling-house,  and  was  thereof 
possessed ;    whereupon    the    de- 
fendant entered,  &c.      Replica- 
tion —  that,    before    the  making 
of  the    demise   from   B.    to   the 
defendant,  and  whilst  B,  was  pos- 
sessed of  the  term,  B,   demised 
the  premises  to  D,  for  three  years; 
and  that  Z).  assigned  his  term  to  the 
plaintiff,  who   thereupon  became 
possessed,  and  remained  so  until 
the  committing  of  the  trespasses. 
Rejoinder — that  the  demise  ioD, 
was  subject  to  a  condition,  that  the 
condition  was  broken,  and  that  the 
defendant  entered  for  the  breach  : 
—  Held  —  first,  that  the  defend- 
ant, being  an  assignee  of  the  re- 
version within  the  32  H,  8.  c.  34., 
could  avail  himself  of  the  breach 
of  condition  —  secondly,  that  the 
allegation   of   a  mere   pretended 
charter   of  demise  did  not  show 
title    in    the    plaintiff  —  thirdly, 
that  the  allegation  that  the  tres- 
pass  had    been    committed   xuUh 
force  and  armSf  did  not  import  a 
Jbrcible  entry  —  fourthly,  that  the 
replication  was  not  bad  for  depar- 
ture. Ibid' 

ASSISE  OF  NOVEL  DISSEISIN. 
50.  n.,  51.  n. 

ASSURANCE. 
See  Life  Assurance. 


ATTACHMENT. 

For  Non'performance  of  Award -^ 
See  Arbitrament,  III. 

ATTORNEY. 
I.  Authority  of. 
Though  the  court  will,  in  general, 
where  a  defendant  is  prejudiced 
by  the  act  of  an  attorney  in  acting 
for  him  without  authority,  leave 
him  to  his  remedy  against  the  at- 
torney,  if  solvent ;  that  rule  does 
not  apply,  where  the  defendant  is 
in  custody  by  reason  of  the  un- 
authorised act,  or  where  the  plain- 
tiff or  his  attorney  is  party  to  the 
wrong.  Hambidge  v.  De  la 
Crouee.  Page  742 

II.  Lien  of, 

1.  The  lien  of  an  attorney  attaches 
upon  money  received  by  way  of 
compromise ;  though  the  verdict 
and  judgment  be  against  his  client. 
Davies,  dem. ,  Lowndes^  ten.   823 

2.  Upon  an  application  to  give  effect 
to  such  lien,  the  affidavit  should 
show  the  amount  claimed  by  the 
attorney.  Ibid. 

III.  Changing. 

1.  Upon  an  application  to  change 
the  attorney,  where  the  client  is 
unacquainted  with  the  English  lan- 
guage, the  affidavits  must  clearly 
show  that  the  purport  and  object 
of  the  motion  are  known  to  and 
sanctioned  by  the  client.  Davies, 
dem.,  Loxvndes,  ten.  808 

2.  It  is  no  objection  to  such  an  ap- 
plication, that  it  is  made  after  final 
judgment.  Ibid. 
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AWARD. 


BANKING  COMPANY. 


AWARD. 

See  Arbitrament. 


BAILIFFS  FEES. 
See  Sheriff. 

BANKER. 
Lien  of, 

1.  The  general  lien  of  bankers  on 
securities  of  their  customers  de- 
posited with  them,  is  part  of  the 
law-merchant,  and  to  be  taken 
judicial  notice  of  as  such.  Bran- 
dao  V.  Barnett.  Page  519 

2.  A*  bought  on  account  of  B.y  and 
with  j&.'s  money,  certain  ex- 
chequer bills,  which  A,  deposited 
in  a  box  that  he  kept  at  his  ban- 
kers', himself  retaining  the  key. 
Whenever  it  became  necessary  to 
receive  the  interest  on  the  exche- 
quer bills,  and  to  exchange  them 
for  new  ones,  A.  was  in  the  habit 
of  taking  them  out  of  the  box  and 
giving  them  to  the  bankers  for 
that  purpose  (such  being  the 
usual  course  of  business) ;  which 
being  accomplished,  the  new  ex- 
chequer bills  were,  as  soon  as 
conveniently  might  be,  handed 
over  to  and  locked  up  by  A.  in 
the  box,  the  amount  of  interest 
received  by  the  bankers  being 
passed  to  the  credit  of  A.^s  ac- 
count. The  exchequer  bills  them- 
selves were  never  entered  to  A.*s 
account,  nor  had  the  bankers  any 


notice  or  knowledge  that  they 
were  not  the  property  of  A*  him- 
self. 

On  the  l8t  of  D&cembery  1836, 
A.  took  the  exchequer  bills  out 
of  the  box,  and  delivered  them  to 
the  bankers^  for  the  ptirpose  of 
receiving  the  interest  and  exchan^ 
ging  them  for  new  ones*  The  bills 
were  accordingly  exchanged  ;  but 
the  new  bills  (^A,  being  absent 
from  business  on  account  of  ill- 
ness) remained  in  the  possession 
of  the  bankers  down  to  the  time 
of  AJs  failure,  on  the  23rd  of  <Az- 
nuar^t  1837,  his  account  in  the 
mean  time  having  been  consider- 
ably overdrawn:— 

Held,  in  an  action  at  the  suit  of 
B*f  the  true  owner  (reversing  the 
judgment  of  the  Exchequer  Cham- 
ber), that  the  bankers  had  no  lien 
upon  these  exchequer  bills  for  tlie 
general  balance  due  to  thcra  from 
A,,  although  such  securities  are 
transferable  by  delivery  ;  the  cir- 
cumstances under  which  they 
came  to  their  hands  being  incon- 
sistent with  the  existence  of  a 
general  lien.  Jbid. 


BANKING  COMPANY. 

Scire   Facias    to   charge    Members^ 
under  7  G,  4.  c.  46. 

1.  Ihe  fact  of  a  scire  facias^  to  charge 
a  party  as  a  member  of  a  bankin*; 
co-partnership,  under  the  7  G,  4. 
c.  46»  s.  13.,  having  been  issued 
without  leave  of  the  court,  in  a 
case  where  such  leave  is  neces- 


BANKING  COMPANY. 


BANKRUPT. 


loos 


sary,  or  being  arabigous  on  the 
face  of  it>  is  a  mere  irregularity, 
to  be  taken  advantage  of  on  mo- 
tion, and  promptly.  Rickeiis  v. 
Boxohay.  Page  889 

2.  But,  where  the  writ  stated  that  A. 
B.  and  C  Z).  **  x^ere  at  the  time  of 
the  judgment  and  stUl  are  "  mem- 
bers of  the  co-partnership,  and 
prayed  execution  against  them ; 
and  the  declaration  recited  a  scire 

faciasy  charging  them  as  execu- 
trix and  administrator  respec- 
tively of  persons  who  were  mem- 
bers at  the  time  of  their  respective 
deaths  (whicli  took  place  before 
the  judgment),  and  praying  exe- 
cution of  the  goods  and  chattels 
of  the  deceased  in  the  liands  of 
A.  B,  and  C.  D.  as  executrix  and 
administrator  to  be  administered : 
— Held,  that  this  misrccital  was 
a  substantial  variance,  the  right 
to  take  advantage  of  which  was 
not  waived  by  the  defendants  in 
the  scire  Jacias  obtaining  orders 
for  time  to  plead.  Ibid, 

3.  Qucere,  whether  under  this  statute 
recourse  can  be  had  against  the 
estates  of  deceased  members  of 
the  co-partnership.  Ibid. 

And  see  Partners,  III. 

BANKRUPT. 

I.  Proof  of  Annuity* 

The  provision  in  7  &  8  Vict, 
c.  96.  s.  25.,  that  every  sum  of 
money  payable  by  way  of  annuity 
or  otherwise,  at  any  future  time 
or  times,  by  virtue  of  any  bond, 
covenant,  or  other  securities,  shall 


be  deemed  and  taken  to  be  debts^ 
within  the  meaning  of  the  5  &  6 
Vict,  c.  116.,  and  of  that  act,  is 
not  retrospective.  Thompson  v. 
Lack.  Page  5*0 

II.   Certificate, 

1.  Dischartre  from  Execution.^  — 
By  a  charter-party  entered  into 
between  ^.and  B.f  it  was  provided 
that  the  ship,  which  was  described 
to  be  of  the  burthen  of  310  tons, 
or  thereabouts,  should  proceed  to 
Ichaboe,  and  there  receive  a  full 
and  complete  cargo  of  guano 
(which  was  to  be  taken  to  the 
ship's  boats  at  the  merchant's  risk 
and  expense,  the  captain  to  render 
all  possible  aid  with  his  crew  in 
rigging  stages),  not  exceeding 
what  she  could  reasonably  stow 
and  carry,  and  therewith  proceed 
to  a  port  in  the  United  Kingdom ; 
and  B,  agreed  to  load  the  vessel, 
and  to  pay  freight  4/.  10*.  per 
ton,  and  51.  per  day  demurrage. 
If  labourers  went  out  in  the  vessel, 
the  owner  to  be  allowed  Is.  per 
man  per  diem.  Penalty  for  breach, 
1800/.  Should  the  vessel  arrive 
on  or  before  a  given  day,  B.  was 
to  pay  50/.  over  and  above  the 
specified  freight. 

An  action  having  been  brought 
against  B.^  in  Aprils  184>5,  for  not 
providing  a  cargo  pursuant  to  the 
charter-party,  judgment  by  de- 
fault was  signed  on  the  1st  of 
Jttlt/t  and,  on  the  26th  of  Novem^ 
bery  the  damages  were  assessed  at 
1644/.  3*.  9d.t  and  final  judgment 
was  signed  on  the  8th  of  De* 
cember. 


It 
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BANKRUPT. 


On  the  16th  of  May,  1845,  a 
Jlat  issued  against  B,,  under  which 
he  obtained  his  certificate  on  the 
22nd  o^  August,  subject  to  a  sus- 
pension of  six  months  from  the 
8th  of  July. 

B,  having  been  taken  upon  a 
ca,  sa,  on   the   3rd   of  February, 

1846:  — 

Held,  that  this  was  not  a  debt 

or   demand   provable   under    the 

Jiat  and,    consequently,    that  B, 

was  not  entitled  to  be  discharged 

from  custody.    Woolley  v.  Smith, 

Page  610 

2.  Void  by  Reason  of  Gaming.']  — 
Upon  an  application  at  chambers, 
under  the  5  &  6  Vict.  c.  122.  s.  42., 
to  discharge  a  bankrupt  who  has 
obtained  his  certificate,  from  exe- 
cution for  a  demand  provable 
under  the  Jiat,  it  is  competent  to 
the  judge  to  receive  affidavits  to 
show  that  the  certificate  is  void 
by  reason  of  gaming,  under  s,  38. 
Clark  V.  Smith.  982 

3.  In  such  a  case,  the  court  has  no  ; 
original  jurisdiction.  Ibid. 

III.    Proceedings  on  Bond  given 
under  1  &  2  Vict,  c.  1 10.  s.  8. 

1.  To  an  action  against  a  surety 
upon  a  bond  given  under  the 
1  &  2  Vict.  c.  110.  s.  8.,  the  de- 
fendant pleaded,  that,  after  the 
making  of  tl>e  bond,  and  before 
the  commencement  of  the  suit, 
the  plaintiff  brought  an  action 
against  the  principal  in  B.  R.,  and 
recovered  against  him,  and  issued 
a  ca.  sa.  thereon,  under  which  the 
principal  was  taken  ;  that  the  lat- 
ter thereupon  caused  himself  to 


be  brought  up  by  habeas  corpus 
before  a  judge,  **  who,  then,  and 
before  any  breach  of  the  condi- 
tion of  the  bond,  and  before  the 
time  for  the  principal  rendering 
himself  according  to  the  practice 
of  the  said  court  and  the  said 
condition  had  expired,  and  ac- 
cording to  the  practice  of  the 
said  court,  committed  him  to 
the  custody  of  the  marshal,  in 
execution  at  the  suit  of  the  plain- 
tiff upon  the  said  judgment;'* 
that  the  marshal  received  and 
kept  him  in  execution  as  afore- 
said, according  to  the  practice 
of  the  said  court,  until  and  after 
the  return  day  of  the  ca.  sa.,  for 
a  long  space  of  time,  to  wit, 
hitherto ;  and  that,  from  the  time 
of  the  recovery  of  the  said  judg- 
ment, until  he  was  so  taken  under 
the  ca.  sa.y  the  principal  was 
always  ready  and  willing  to  render 
himself  according  to  the  practice 
of  the  court  and  the  said  con- 
dition, and,  whilst  he  remained 
in  custody  as  aforesaid,  was  ready 
and  willing  to  render  himself,  and 
would  have  rendered  himself 
accordingly,  but  that  he  voas  pre- 
vented by  the  plaintiff  from  so 
doing  in  manner  aforesaid  :  — 

Held,  that,  if  the  plea  was  to  be 
regarded  as  a  plea  of  performance, 
it  was  bad,  for  not  stating  dis- 
tinctly that  the  principal  did  ren- 
der himself  according  to  the 
practice  of  the  court;  and  that, 
if  it  was  to  be  considered  as  a 
plea  in  excuse,  it  was  equally  bad, 
for  not  distinctly  alleging  that  the 
act  of  the  plaintiff  in  suing  out  the 
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ca.  sa.  against  the  principal,  made 
it  impossible  for  him  to  render — 
the  court  not  taking  judicial 
notice  that  the  issuing  of  that 
writ  was  any  impediment  to  a 
render.  Hayward  v.  Bennett, 

Page  404. 
2.  The  court  allowed  an  additional 
plea  to  be  pleaded,  after  judg- 
ment for  the  plaintiflon  demurrer, 
and  without  affidavit  of  merits. 
Haytoard  v.  Bennett,  418 

BARON  AND  tl£ME. 
See  Husband  and  Wife. 

BILL  OF  EXCEPTIONS. 

Sealing. 

1,  Where  a  party  has  lost  the  benefit 
of  a  bill  of  exceptions  tendered  to 
the  ruling  of  a  judge  at  nisi  prius, 
or  at  the  assizes,  by  the  death  of 
the  judge,  and  without  any  default 
on  his  own  part,  it  is  not  compe» 
tent  to  another  judge  of  the  court 
out  of  which  the  record  issues,  to 
seal  the  bill  of  exceptions.  Nexv- 
ion  V.  Boodle.  795 

2.  But,  in  such  a  case,  the  court  will, 
where  the  circumstances  warrant 
it,  allow  the  party  to  move  for  a 
new  trial,  although  the  time  for 
so  doing  has  elapsed.  Ibid. 

And  see  Practice,  XI. 

BILLS  AND  NOTES. 

I.  General  Allegation  of  Presentment. 

1.  In  a  count  by  an  indorsee  against 
the  drawer  of  a  bill  drawn  payable 
in  London^  the  venue  being  laid 


in  London^  a  general  allegation  of 
presentment  was  held  to  be  a  suf- 
ficient allegation  of  a  presentment 
in  London,  since  the  rule  oi  Hilary 
term,  4  JV.  4.  r.  8.  Boydell  v. 
Harkness.  Page  168 

2.  Qiicere,  whether  the  defect  would 
have  been  aided  by  the  defendant's 
pleading  over,  if  the  venue  had 
been  laid  elsewhere.  Ibid. 

II.  Omission  of  Christian  Name  of 

Party. 

1.  A  count  on  a  bill  of  exchange  — 
by  indorsee  against  acceptor — al- 
leged that  "  one  /. S.  Doe"  on 
&c.,  made  his  bill  of  exchange, 
&c.  —  The  court  refused  to  set 
aside  as  frivolous  a  demurrer  as- 
signing for  cause  that  the  drawer 
was  described  in  the  count  by  the 
initials  of  his  christian  name  only, 
\vithout  alleging  any  excuse  for 
the  omission  of  his  christian  name, 
or  shewing  that  he  was  so  de- 
signated in  the  bill.  Turner  v. 
Fitt.  701 

2.  Semble,  that  the  omission  is  fatal 
on  special  demurrer.  Ibid» 

III.  Coverture  of  Payee. 

To  a  count  against  the  maker  of  a 
promissory  note,  he  pleaded,  in 
bar,  that,  at  the  time  of  making 
the  note,  the  plaintiff  was  the  wife 
of  A.,  that  the  consideration  for 
the  note  was  the  loan  of  money  of 
A.  advanced  by  the  plaintiff  to  the 
defendant  without  ^.'s  authority 
and  against  his  will,  that  the  plain- 
tiff took  the  note,  and  held  and  still 
holds  the  same,  without  the  autho- 
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CASE. 


rity  and  against  the  will  of  ^.,  and 
that  he  never  had  any  property 
in.  or  right  to,  the  note:  —  Held, 
an  informal  plea  of  coverture. 
Guyard  v.  Sutton.  Page  153 

IV.  Rtde  lo  Compute  —  See  Prac- 
tice, IV. 

And  see  Partners,  II.  2,  3,  4. 

BOND. 

L  Made  in  France  —  See  Plead- 
ing, III.  2. 

II.  Staying  Proceedings. 
Staying  proceedings  in  debt  on  bond, 
under  the  4^5  Ann^  c.  16.  5. 13. 
Robinson  v.  Brown.  54 


CASE. 


I.  For  Negligence. 

1.  A  gas  company  incorporated  by 
act  of  parliament,  with  the  usual 
powers  to  take  up  pavements,  &c., 
for  the  purpose  of  laying  down 
and  repairing  mains,  pipes,  &c., 
had  for  some  years  supplied  gas 
to  a  house  belonging  to  the  plain- 
tiff; the  only  means  of  shutting  it 
off  being  by  a  stop-cock  toilhin 
the  house,  the  key  of  wliich  was 
kept  by  the  occupier.  The  last 
tenant,  on  quitting,  gave  notice  to 
the  company  that  he  should  not 
require  any  further  supply ;  and 
one  of  their  workmen,  at  his  re- 
quest, removed  a  chandelier  from 
one  of  the  rooms,  leaving.the  end 


of  the  pipe  properly  secured.  Tlie 
internal  fittings  were  the  property 
of  the  plaintiff.  Whilst  the  bouse 
remained  untenanted,  the  gas  by 
some  unexplained  means  escaped, 
and  an  explosion  took  place,  by 
which  the  house  was  considerably 
damaged. 

In  case  against  the  comptny, 
alleging  a  breach  of  duty  on  their 
part  in  not  taking  proper  means 
to  prevent  the  influx  of  the  gas 
into  the  house,  the  judge  having, 
upon  the  above  facts,  directed  a 
nonsuit,  the  court  declined  to  in- 
terfere. Holden  v.  The  Liverpool 
Next}  Gas  Company.  Page  1 

2.  Negligence  on  the  part  of  the 
plaintiff,  was  held  to  be  an  admis- 
sible defence  under  the  plea  of  not 
gwil^y.  Ibid. 

3.  In  case  against  a  railway  company, 
for  so  negligently  managing  and 
conducting  an  engine,  that  certain 
premises  of  the  plaintiff  adjoining 
the  line  were  destroyed  by  fire 
emitted  from  the  engine,  evidence 
is  admissible  for  the  purpose  of 
shewing  that  other  engines  be- 
longing to  the  company,  upon 
other  occasions,  in  passing  along 
the  line,  threw  sparks  or  ignited 
matter  to  a  sufficient  distance  to 

reach  the  building  in  question 

without  shewing  the  precise  cir- 
cumstances  under  which  this  oc- 
cured.  Piggot  v.  Eastern^  Counties^' 
Railway  Company.  229 

4.  The  fact  of  premises  being  fired 
by  sparks  emitted  from  a  passing 
engine,  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  com- 
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pany,  rendering  it  incunobent  on 
them  to  shew  that  some  precau- 
tions had  been  adopted  by  them, 
reasonably  calculated  to  prevent 
such  accidents.  Ibid. 

11.  For  Malicious  Arrest, 

In  case  for  maliciously,  and  without 
reasonable  or  probable  cause, 
causing  the  plaintiff  to  be  arrested 
on  a  capias  under  the  statute 
1  &  2  Vict.  c.  110.  s.  3.,  the  order 
for  which  had  been  obtained  upon 
an  affidavit  not  fairly  disclosing 
the  nature  of  th^  contract,  for  the 
alleged  breach  of  which  the  de- 
fendants were  suing  —  the  judge 
having  stated,  that,  in  his  opinion, 
the  plaintiff  had  failed  to  make 
out  a  want  of  reasonable  and  pro- 
bable cause,  told  the  jury,  that, 
to  entitle  the  plaintiff  to  a  verdict, 
they  must  be  satisfied  that  there 
was  a  total  want  of  reasonable  and 
probable  cause,  and  that  the  de- 
fendants had  acted  with  malice :  — 
Held,  a  misdirection.  Gibbons  v. 
Alison*  181 

CERTIFICATE. 
See  Bankrupt,  IF. 

CHARTERPARTY. 
See  Bankrupt,  II.  1. 

CHRISTIAN  NAME. 

Omission  of — See  Bills  and 
Notes,  II. 


CHURCHWARDENS. 

Election  of. 

From  the  year  1648  (the  earh'est 
period  of  which  any  records  could 
be  found),  the  parish  of  St.  S.  W.^ 
in  the  city  of  London^  had  been 
governed  by  a  select  vestry,  com- 
posed of  the  rector  and  church- 
wardens, and  those  inhabitants 
who  had  served  the  office  of 
churchwarden,  or  paid  a  fine  for 
not  serving.  Down  to  the  year 
1734  (except  in  two  or  three  in- 
stances, and  between  1667  and 
1672,  when  the  affairs  of  the 
parish  were  deranged  by  the  great 
fire  of  London)^  the  course  had 
been,  for  the  select  vestry  annually 
to  choose,  from  among  the  parish- 
ioners at  large,  one  person  to  act 
as  junior  churchwarden,  who  at 
the  end  of  the  year  succeeded  to 
the  office  of  senior  churchwarden. 
From  1734  to  1775,  no  records  of 
the  parish  could  be  found.  And 
from  1775  to  1824,  the  same 
course  had  been  pursued,  except 
in  four  instances.  The  number  at 
the  vestry  on  these  occasions  was, 
sometimes  sixteen,  sometimes  only 
three. 

Upon  a  special  case,  leaving  it 
to  the  court  to  draw  such  infe- 
rences from  the  facts  as  a  jury 
would  be  warranted  in  drawing :  — 

Held,  that  a  repeated  re-elec- 
tion of  the  same  person  to  the 
office  of  senior  churchwarden^ 
without  any  necessity  for  so  doing, 
was  in  violation  of  the  custom, 
and,  consequently,  void.  Gibbs 
v.  Flight.  Page  581 
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CO-CONTRACTOR. 

Plea  ofNon'joinder  of — S^e  Plead- 
ing, I.  % 

COLLIERY. 
See  Partners,  L  3. 

COLOUR. 
^e  Assignee  of  Reversion,  3. 

COMMITTEE-MAN. 
See  Evidence,  H. 

CONCLUSION  OF  PLEA. 
See  Pleading,  I.  2. 

CONDITION  PRECEDENT. 
See  Ship-Broker. 

CONSCIENCE,  COURT  OF. 
See  Court  of  Requests. 

CONSENT. 

See  Summons. 

CONSIDERATION. 

See  Agreement. 

CONSOLIDATION. 

See  Practice,  VIII.  4.  5. 

CONTRACT. 

Construction  of. 

1.  ^.contracted  to  buy  of  5.  certain 
cement,  in  casks  and  bags,  at  a 
given  price,  for  cash;  B.  agreeing 
to  allow  A.  3«.  6d.  for  each  cask, 


and  2s.  6d.  for  each  bag,  that 
should  be  returned  perfect. 

In  an  action  by  A.  against  B> 
for  not  accepting  and  paying  for 
the  casks  and  bags,  the  declara- 
tion averred  that  A,  duly  paid  B, 
for  the  said  cement,  and  for  the 
casks  and  bags ;  and  that,  although 
A.  was  ready  and  willing,  and 
tendered  and  offered,  to  return 
the  casks  and  bags,  B.  refused  to 
accept  or  pay  for  them. 

B,  pleaded  that  A.  did  not  duly 
pay  B.  for  the  said  cement,  casks, 
and  bags ;  and  that  A.  was  not 
ready  and  willing  to  return  the 
casks  and  bags  to  B.  within  a 
reasonable  time :  -— 

Held,  that  a  payment  of  the 
price  of  the  cement  by  A.  after  an 
action  brought  against  him,  was  a 
payment  according  to  the  con- 
tract, so  as  to  entitle  him  to  com- 
plain of  a  breach  of  the  contract 
on  the  part  of  B,  Nelson  v. 
Pattrick.  Page  772 

2.  Held,  also,  that  A.  was  not  bound 
to  prove  that  he  was  ready  to  re- 
turn all  the  casks  and  bags  —  the 
allegation  being  in  this  respect 
divisible.  Ibid, 

CONVEYANCE    BY   MARRIED 
WOMAN. 

See  Husband  and  Wife,  III. 

COPYHOLDS. 

Not  within  the  statute  59  G.  3.  c.  12. 
s.  17.  Doe  d.  Bailey  v.  Foster.  215 

And  see  Husband  and  Wife,  IL 
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COPYRIGHT. 

Dramatic  Work, 

1.  In  an  action  upon  the  statute  3 
&  4  IV.  4.  c.  15.  s.  2.  for  penalties 
for  the  representation  of  a  drama- 
tic piece  of  the  plaintiff's  at  a 
"place  of  dramatic  entertainment," 
without  liis  consent,  it  is  sufficient 
to  describe  the  offence  in  the  words 
of  the  act,     Lee  v.  Simpso7i. 

Page  871 

2.  An  introduction  to  a  pantomime, 
—  that  is,  the  only  xvritien  part  of 
the  entertainment, —  is  within  the 
protection  of  the  act.  Tbid. 

3.  To  constitute  the  offencey  it  is  not 
necessary  to  shew,  nor  need  the 
declaration  aver,  that  the  defen- 
dant kno-winirly  invaded  the  plain- 
tiff's right.  Ibid. 

And  see  Venue. 

COSTS. 

I.  In  an  Action  upon  a  Judgment. 

Upon  moving  for  a  rule  for  costs 
under  the  statute  43  G.  3.  c.  46. 
s.  4.  in  an  action  upon  a  judgment, 
an  affidavit  shewing  the  reason  for 
adopting  that  course  is  indispens- 
able.    Revell  V.  Wetherell.       321 

II.  Of  Demurrer — See  Practice, 

XII.  2.  3. 

HI.  Taxation  of, 

1.  Of  Notice  of  Action,']  —  Tiie  sum 
indorsed  on  the  writ  for  costs  was 
21.  5s.  only.  On  taxation  the 
master  allowed  133/.  125. 2d,  costs 
iQ  respect  of  the  notice  of  action  ; 
VOL.  III. — c,  n. 


the  only  objection  urged  before 
'  him  being,  that  the  plaintiff  was 
not  entitled  to  any  costs  incurred 
prior  to  the  issuing  of  the  writ,  no 
exception  being  taken  as  to  the 
amount.  The  allowance  of  costs 
for  the  notice  of  action  was  held 
to  be  proper ;  and  the  court  re- 
fused to  enter  upon  the  question 
of  amount.  Kent  v.  The  Greats 
Western' Railway  Company, 

Page  714 

2.  Affidavits  on  Motion  for  a  Review.'] 
Upon  a  motion  to  review  a  tax- 
ation, the  affidavits  ought  dis- 
tinctly to  point  to  the  particular 
objection,  and  to  shew  that  the 
attention  of  the  officer  was  called 
to  it.  Per  Wilde,  C,  J.,  in  Kent 
v.  The  Greai'Western^Railway 
Company.  724 

3.  Subsistence  Money,]  — In  an  action 
for  breach  of  a  charter-party,  the 
trial  having  been  postponed  at  the 
instance  of  the  defendants,  the 
plaintiff  detained  the  captain  of 
the  vessel  in  this  country  for  a 
period  of  300  days,  having  been 
advised  by  counsel  that  he  could 
not  safely  examine  him  under  the 
1  W,  4.  c,  22.,  the  defendants 
having  intimated  an  intention  to 
call  witnesses  to  impugn  his  con- 
duct: —  Held,  that,  upon  taxation 
of  costs,  the  plaintiff  was  entitled 
to  subsistence  money  for  the  wit- 
ness, during  the  whole  period  of 
his  detention.    Evans  v.  Watson. 

327 

IV.  Security  for  Costs-^  See  Inter- 
pleader. 

3  T 
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COUNTY  COURT. 

Jurisdiction  of, 

1.  The  jurisdiction  of  the  county- 
court  is  ousted  by  a  plea  or  cogni- 
sance^ setting  up  a  title  to  the 
freehold)  although  no  issue  be 
taken  on  that  part  of  the  plea  or 
cognisance.  Tinnistvood  v.  Patti- 
8on.  Page  243 

2.  Where,  therefore,  the  defendant 
in  replevin  made  cognisance  as 
bailiff  of  A*y  alleging  that  the  locus 
in  quo  was  the  freehold  of  A^^  and 
that  he,  as  bailiff,  took  the  cattle 
&c.  damage  feasant;  and  the  plain- 
tiff pleaded  that  the  defendant 
was  not  the  bailiff  of  A,^  and  did 
not,  as  such  bailiff,  take  the  cattle, 
&c. ;  and  issue  was  joined  on  this 
plea :  —  Held,  that  the  subsequent 
proceedings  in  the  county-court 
were  coram  non  judice^  and  void. 

Ibid. 

COURT. 
Style  of —  See  Judgment. 

COURT  OF  REQUESTS. 

Form  of  Affidavit  on  Motion  Jor 
Suggestion, 

23  G.2.  c.  33.  s.  19.] — Upon  a  mo- 
tion for  a  suggestion  under  the 
Middlesex  court  of  requests  act 
(23  G,  2.  c,  33.  s.  1 9),  the  defend- 
ant,  in  his  affidavit,  described  him- 
self as  "  of  No.  51.  Bedford  Roxv, 
Holborn^  in  the  county  of  Mid- 
dlesex ;"  and  alleged  that  he, 
"  before  and  at  the  commence- 
;uent'  of  the  suit,  was,  and  ever 


COVERTURE. 

since  had  been,  and  still  was,  in- 
habiting and  resident  in  Bedford 
Roxv  aforesaid f  and  that  he,  for  and 
during  all  that  time,  had  been>  and 
still  was,  liable  to  be  summoned 
to  the  court  of  requests  held  at 
Kingsgate  Street^  Holborn,  afore- 
said, and  that  the  cause  of  action, 
and  every  part  thereof,  arose 
within  the  jurisdiction  of  the  said 
court:"  — 

Held,  that  this  affidavit  did  not 
allege,  with  sufficient  distinctness, 
that  the  defendant  resided  in  Bed- 
ford RotVf  in  the  county  of  Mid- 
dlesexy  or  that  the  court  of  requests 
held  at  Kingsgate  Street^  was  the 
Middlesex  court  of  requests. 
Thome  v.  Jackson.  Page  661 

COVENANT. 

By  indenture  dated  the  17th  of  No- 
vembery  1845,  reciting  that  ^.was 
indebted  to  B,  in  100/.,  A.  as- 
signed to  B,a\\  the  goods, fixtures, 
tools,  &c.,  which  then  were,  or  at 
any  time  during  the  continuance 
of  that  security  should  be,  in  and 
upon  certain  premises,  to  have, 
receive,  and  take  the  said  goods, 
&c.,  thereby  assigned,  as  per  sche- 
dule, unto  B.  &c.  The  deed  con- 
tained a  covenant  by  A.  for  pay- 
ment of  the  100/.  on  the  8th  of 
February,  1846  :  —  Held,  that,  in 
an  action  of  covenant  for  non- 
payment of  the  money,  B.  was 
not  bound  to  produce  the  sche- 
dule.    Daines  v.  Heath,  938 

COVERTURE. 
See  Bills  and  Notss,  III. 
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CUSTOMS. 

Parochial  —  See  Churchwardens. 


DAGUERREOTYPE. 
See  Letters  Patent,  II. 

DECEIT. 

Practised  on  the  Croxun^  129.  n. 

DE  INJURIA. 
See  Pleading,  III.  2. 

DEMURRER. 

I.  Right  to  begin,  76.  n. 

II.   Frivolous  —  See  Bills  and 

Notes,  II. 

DEPARTURE. 
See  Assignee  of  Reversion,  3. 

DEVISE. 
I.  Construction  of. 

1.  Estate  Jbr  Life.'] — Testator  de- 
vised lands  to  his  son  for  life,  with 
remainders  in  strict  settlement  to 
his  issue  ;  remainder  to  testator's 
grandson  A,,  for  life,  remainder 
in  strict  settlement  to  his  issue ; 
<<  and,  for  default  of  such  issue, 
then  to  the  use  of  my  grand- 
children, B,9  C,  Z).,  and  E.  (bro- 
thers and  sisters  of  my  grandson 
A.)y  if  they  shall  happen  to  be 
living  at  the  time  of  his  decease, 
for  their  lives  and  the  life  of  the 
survivor^  of  them,  to    take    as 


tenants  in  common,  and  not  as 
joint-tenants ;  and,  from  and  after 
their  several  deceases,  and  the 
decease  of  the  survivor  of  them 
the  said  B.f  C,  Z).,  and  £.,  to  the 
use  of  the  first  and  all  and  every 
the  son  and  sons  of  the  body  and 
bodies  of  my  said  grandchildren, 
severally  and  successively  and  in 
remainder,  one  after  another,  as 
they  and  every  of  them  shall  be 
in  I  priority  of  birth  and  seniority 
of  age,  and  of  the  several  and 
respective  heirs  of  the  body  and 
bodies  of  all  and  every  such  son 
and  sons  issuing,  the  elder  of  such 
sons,  and  the  heirs  of  his  body, 
being  always  preferred  and  to  take 
before  the  younger  of  them  and 
the  heirs  of  his  and  their  body 
and  bodies,  to  take  as  tenants  in 
common,  and  not  as  j oint- tenant s ;" 
and,  for  want  or  in  default  of  such 
issue,  to  all  and  every  the  daugh- 
ter and  daughters  of  the  four 
grandchildren,  in  like  manner  : 
*<and,  in  case  either  of  my  said 
grandchildren  B;  C,  2>.,  and  E., 
shall  happen  to  die,  leaving  no 
issue  behind  him,  her,  or  them, 
then  m^  tvill  and  meaning  is,  that 
all  and  singular  the  premises  here- 
in lastly  devised,  shall  go  and  re- 
main to  the  survivor  of  them, 
and  the  heirs  of  his  or  her  body 
lawfully  to  be  begotten,  in  manner 
aforesaid  ;  and,  on  failure  of  issue 
of  either  of  their  bodies  lawfully 
begotten,  then  I  give,  devise,  and 
bequeath  the  same  premises  to  the 
use  of  the  children  of  my  brothers 
F.  and  G."  &c. 

St  2 


1012 


DEVISE. 


The  testator's  grandson  C  sar- 
Tired  his  brothers  and  sisters,  and 
entered  into  possession,  the  testa- 
tor's   son,   and  his   grandson  A., 
having  both  died  without  issue: — 
Held,  that  C  took  an  estate  for 
life  only ;  the  effect  of  these  words 
^^^  shall  go  and  remain  to  the 
sunriTor  of  them,  and  the  heirs  of 
his  or  her  body  lawfully  to  be  be- 
gotten inmanner  aforesaid^  being, 
to  bring  the  lands,  in  the  erent  to 
which  the  clause  in  which  they  ; 
were  found  applied,  within  the  pre- , 
ceding    clause,    which  gave  life 
estates  to  the  grandchildren,  with  : 
remainders  in  tail  to  their  sons  and 
daughters;  and  there  being  no  other  : 
part  of  the  will  to  which  the  words 
of  reference,  "  in  manner  afore-  . 
said,"  could  be  applied.    Doe^  d.  { 
WoodaU  V.  Woodall.        Rige  S49  \ 
2.  Estate  in  FeeS]  —  A^  by  a  will  j 
(executed  before  the  1st  January  \ 
18S8),   devised  as  follows: — '<!  ; 
give  and  bequeath  to  my  son  B, ! 
fxy  moiety  of  the  house  he  now  lives  . 
fit,  and  all  my  personal  property  i 
in  his  keeping:** — Held,  that  B.  \ 
took  the  moiety  of  the  house  in  [ 
Jee.     Doe  v.  Favxett*  £74  j 

II.  Appointment  by  IVife  during  | 
Coverture  —  See  Husbaxo  and  j 
Wife,  II.  ! 


DISSOLUTION. 
Of  Partnership  —  See  Partners, 

in. 


DRAMATIC  COPYRIGHT. 
See  CoPYaiGHT* 


I 


EJECTMENT. 

I.  Form  of  Dedaraliom. 

The  court  refused  to  grant  even  % 
rule  nisi  for  judgmosl  against  the 
casual  ejector,  where  the  notice  at 
the  foot  of  the  declaratioo  required 
the  tenant  to  appear  «*  on  the  finl 
dar  "  of  the  term,  instead  of  in  the 
term  generally.  Doe  d.  Buriw 
r.Roe.  '  P^eOT 

IL  Service  of  DedaratioM. 

Senrice  of  a  declaration  and  notice 
upon  the  tenant,  by  shewing  him 
the  same,  o/f  the  premises,  and 
attempting  to  serve  him  with  a 
copv,  and  to  explain  the  same  to 
him,  and  subsequently  leavmg  a 
copy  with  a  servant  of  the  tenant 
on  the  premises,  and  explaining  it 
to  him:  —  Held,  sufficient.  Doe 
d.  Hope  V.  Roe.  770 

ESTATE. 
Sur  disseisin^  51.  (a)* 


ESTOPPEL. 
Whether  created  by  the  acceptance 
of  possession  from  a  lessor,  or  bjr 
the  acceptance  of  a  demise  by 
indenture,  —  determined  by  the 
cesser  or  expiration  of  the  estate 
of  the  lessor,  occurring  subse- 
quently to  the  creation  of  the 
estoppel.  22lw  (c) 

See  Evidence,  V. 

ESTOVERS.  5\.(i). 


EVICTION. 


EVIDENCE. 
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EVICTION. 
See  Landlord  and  Tenant,  II. 

EVIDENCE. 

I.  Competency  of  Witness  under  6  8^ 
7  Vict.  c.  85. 

In  an  action  by  a  ship-broker  for 
commission  for  procuring  the  ex- 
ecution of  a  charter,  a  witness 
called  for  the  plaintiff,  stated,  on 
the  voir  dire,  that  he  had  intro- 
duced the  owner  to  the  broker; 
that  he  had  nothing  to  do  with  the 
negotiation,  and  had  no  claim  on 
the  owner ;  but  that  he  expected, 
pursuant  to  arrangement,  and  to 
the  custom  amongst  brokers^  to 
receive  half  the  amount  of  the 
commission  the  plaintiff  might  re* 
cover  in  this  action :  —  Held,  that 
the  witness  was  not  a  necessary 
or  proper  party  to  be  made  a  co- 
plaintiff,  nor  a  person  **in  whose 
immediate  or  individuid  behalf" 
the  action  was  brought,  cither 
wholly  or  in  part,  within  the  pro- 
viso in  the  6  &  7  Vict.  c.  85.,  and 
consequently  that  he  was  made  a 
competent  witness  by  that  statute. 


1:1  ill  V.  KitchiuZ" 


Page  299 


1 1.  Proof  of  Handwriting. 

To  prove  that  the  defendant,  " ./.  S.^ 
of  /?.,  woolstapler,**  wrote  a  letter 
authorising  the  secretary  of  a  pro- 
jected railway  company  to  insert 
his  name  in  the  list  of  committee- 
men, a  witncKR  was  called,  who 
stated  that  he  knew  a  "  J.  S.  of  B,j 
a  woolstaplcr,*'  and  that  the  letter 
produced,  and  bearing  the  B,  poet- 


mark,  was  his  handwriting:  the 
witness  further  stating  that  he 
knew  another  "  J.  S.  of  -B.,"  also 
a  woolstaplcr — Setnble,  that  there 
was  no  evidence  to  go  to  the  jury, 
to  identify  J.  S.,  the  committee- 
man, with  J.  S.f  the  party  sued. 
Barker  v.  Stead.  Page  946 

III.  Proof  of  Notice  to  a  Third 
Party. 

B.  and  C,  became  jointly  and  sever- 
ally bound  to  A.  as  sureties  for  Z>., 
with  a  condition  for  the  bond  to 
be  void,  if  B.  and  C,  or  either  of 
them,  should,  within  one  calendar 
month  next  after  notice  given  to 
them  of  D.'s  default,  pay  any 
balance  that  might  be  due  from 
D»  to  A,i  not  exceeding  a  given 
sum.  In  debt  by  A.  against  the 
executors  of  B.  the  issue  was, 
whether  or  not  due  notice  o^  D.*8 
default  had  been  given  to  the  de- 
fendants and  to  C  :  — 

Held,  that,  in  order  to  prove 
notice  to  C,  it  was  not  enough  to 
produce  a  duplicate,  with  proof 
that  the  notice  had  been  sent  by 
post,  properly  addressed,  to  C; 
but  that  A.  was  bound  to  produce 
the  ori«^inal  notice,  or  to  account 
for  its  absence.  Robinson  v.Broxvn. 

754 

IV.  Agreement  in  IVritinjr, 

In  debt  for  use  and  occupation,  one 
of  the  plaintiff's  witnesses,  on  crofs- 
(  Xtuninniion,said  tfiat  he  had  heard 
from  the  plaintijf's  iilturnry^  that 
there  was  an  agreement  in  wriring: 
Held,  that  this  was  no  evidence 
3x3 
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FOREIGN  JUDGMENT. 


of  the  existence  of  an  agreement, 
so  as  to  render  its  production  by 
the  plaintiff  necessary.  Watson  v. 
King.  Page  608 

And  see  Covenant. 

V.  Recital  in  Deed, 

A,,  by  a  deed,  in  which  it  was  recited 
that  he  was  seised  in  fee,  mort- 
gaged to  JB,  in  fee.  Indorsed  on 
this  deed  was  a  memorandum, 
signed  by  C.  —  <Hhat,  by  an  in- 
denture of  surcharge,  bearing  date, 
&c.y  the  within  premises  were 
charged  by  me,  the  purchaser  of 
the  equittf  of  redemption  thereof 
with  the  payment  of  the  further 
sum  of  325/.  and  interest : "  — 

Held,  that  this  amounted  to  an 
admission  by  C.  that  he  came  in 

•  under  A^  and  that  he  was  there- 
fore bound  by  the  recital  that 
bound  A»  Doe  d.  Gaisford  v. 
Stone.  176 

EXCEPTION. 
See  Grant, 

EXCEPTIONS,  BILL  OF. 
See  Practice,  XI. 

EXCHEQUER  BILLS. 
See  Banker. 

EXCUSE. 
Plea  in  —  See  Bankrupt,  III.  1. 

EXECUTORS. 
See  Banking  Company,  S* 


FACTOR. 
See  Principal  and  Factor. 

FALSE  IMPRISONMENT. 
See  Trespass,  I. 

FALSE  JUDGMENT. 

See  County  Court. 

FEME  COVERTE. 

See  Bills  and  Notes,  III. 
Husband  and  Wife. 

FIRE. 
See  Case,  I.  3.  4. 

FORCIBLE  ENTRY. 
See  Assignee  of  Reversion,  S. 

FOREIGN  JUDGMENT. 

In  assumpsit  on  a  judgment  or  de- 
cree of  the  Tribunal  of  Commerce 
at  Brussels f  the  defendant  pleaded, 
that  he  toas  not  at  any  time  served 
xjoith  any  process  issuing  out  of  that 
court,  at  the  suit  of  the  plainti^ 
for  the  causes  of  action  upon  which 
the  said  judgment  or  decree  was 
obtained,  nor  had  he  at  any  time 
notice  of  any  such  process^  nor  did 
he  appear  in  the  said  court  to  an- 
swer the  plaintiffs :  — 

Held,  bad,  inasmuch  as  the  plet 
did  not  show  that  the  proceedings 
against  the  defendant  in  the  Bel- 
gian court  were  so  conducted  as 
to  deprive  the  defendant  of  the 
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opportunity  of  defending  himself 
therein.    Reynolds  v.  Fenton. 

Page  187 

FOREIGN  LAW. 
See  Pleading,  III.  2. 

FORMEDON,  50  (wi). 

FRAUDS,  STATUTE  OF. 
See  Railway  Shares,  1. 

FRENCH  LAW. 
See  Pleading,  III.  2. 

FRIVOLOUS  DEMURRER. 
See  Bills  and  Notes,  IL 


GAMING. 
See  Bankrupt,  II.  2. 

GRANT, 

Construction  of, 

1.  In  trespass  for  breaking  and  en- 
tering the  closes  of  A.f  (the  plain- 
tiff,) it  was  pleaded  that  B.,  the 
defendant,)  being  seised  in  fee  of 
the  closes,  and  of  the  mano/  of 
3/.,  whereof  the  closes  were  par- 
cel, demised  the  closes  to  C.  for 
ninety-nine  years ;  and  that,  after- 
wards, by  indenture  made  between 
B.  of  the  one  part,  and  C,  of  the 
other  party  C.  granted  to  the  de- 
fendant   the  sole  and  exclusive 


right  to  pursue^  kill,  and  take  all 
birds  of  warren  at  any  time  during 
the  term  in  and  upon  the  closes, 
together  with  free  liberty  to  enter 
the  closes,  and  therein  to  pursue, 
kill,  and  take  the  birds  of  war- 
ren in  and  upon  the  same,  at  any 
time,  at  his  free  will  and  pleasure ; 
and  so  justified  entering  upon  the 
closes  for  the  purpose  of  pursuing 
therein  birds  of  warren.  A,  craved 
oyer  of  the  indenture,  and  de- 
murrred  to  the  plea.  The  inden- 
ture appeared  to  be  a  demise  of 
the  closes  by  B,  to  C,  "  except, 
and  always  reserved  out  of  that 
demise  unto  B.y  &c.,  all  timber 
trees,  &c.,  and  also  except  and  re- 
served all  royalties  whatsoever  to 
the  premises  belonging  or  in  any 
wise  appertaining : "  — 

Semble,  that  this  clause  created 
an  exception  or  reservation,  and 
was  not  properly  pleadable  as  a 
grant.  Pannell  v.  Mill,   Page  625 

But,  held,  that,  at  all  events^  it 
did  not  amount  to  a  grant  by 
C  of  a  liberty  to  B,  to  enter 
upon  the  closes  for  the  purpose  of 
pursuing,  killing,  and  taking  birds 
of  warren.  Ibid, 


HABEAS  CORPUS. 

To  entitle  a  prisoner  lo  a  writ  of 
habeas  to  bring  him  up  to  be  pre- 
sent on  the  argument  of  a  rule 
in  which  he  is  interested,  he  must 
satisfy  the  court  that  substantial 
3  T  4 
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justice   cannot  be  done  without 
his  presence.  Clark  v.  Smith. 

Page  984? 

HANDWRITING. 
Proof  of —  See  Evidence,  II. 

HULL  STOCK  EXCHANGE. 
Rules  of —  See  Money  Paid,  I. 

HUSBAND  AND  WIFE. 

I.  Plea  of  Coverture. 

Costs  on,"] — ^Wherc  a  married  woman 
obtains  a  verdict  upon  a  plea  of 

^ .  coverture  pleaded  by  her  in  per- 
son, she  is  entitled  to  a  taxation 
of  her  costs  out  of  pocket.  Find' 
ley  V,  Farquharson.  S*? 

II.  Execution  of  Power  of  Appoint- 
ment  by  the  Wife  during  cover- 
ture. 

1.  A*  being  seised  of  copyhold  lands, 
in  contemplation  of  her  marriage 
with  B.^  surrendered  the  same,  to 
the  intent  that  the  lord  might  re- 
grant  the  same  to  the  use  of  A. 
until  the  solemnization  of  the 
marriage:  and,  from  and  after  the 
marriage,  to  the  use  of  ^.  for  lile^ 
and,  after  his  decease,  to  A.  and 
her  assigns  for  life ;  and,  after  her 
decease,  to  the  use  of  such  child 
and  children  of  the  body  of  A  by 
B.  to  be  begotten,  and  for  such 
estate,  &c.,  charged  with  any  sum 
or  sums  for  any  other  of  their 
children,  as  A.  should  by  deed  or 
will  hmit>  devise,  or  appoint,  S:c., 


and,  in  default  of  appointment,  to 
the  use  of  all  the  cliildrco  of  the 
marriage,  in  equal  shares ;  and,  in 
default  or  failure  of  such  children, 
then,  from  and  after  the  decease 
of  i?.,  to  the  use  of  A.^  her  heirs 
and  assigns  for  ever. 

The  marriage  took  place,  and 
two  sons  having  been  born,  A.^  by 
a  will,  referring  to  the  power,  gave, 
devised,  and  appointed  the  pre- 
mises to  her  eldest  son  C,  his 
heirs  and  assigns  for  ever,  from 
and  after  the  decease  of  J9.,  upoa 
condition  that  he  should  pay  to 
his  brother  2>.,  the  second  son, 
200^  within  one  year  after  the  de- 
cease of  B.^  or  on  Z>.  attaining  the 
age  of  twenty-one.  The  will  then 
proceeded — <*  but,  in  case  it  &hall 
happen  that  neither  of  my  sons 
aforesaid  shall  be  living  at  the  de- 
cease of  B.^  then  I  do  give,  devise, 
direct,  and  appoint,  the  said  copy- 
hold messuage,  &c.,  unto  E.  (the 
father  of  B»),  his  heirs  and  as- 
signs," in  trust  for  sale. 

Subsequently  to  the  date  of  the 
will,  there  were  four  other  children 
born  of  the  marriage.  A.  died 
without  altering  her  will.  C  and 
D.  died  before  their  father,  B, : — 
Held,  that  the  appointment  by 
A.  was  not  void  by  reason  of  its 
having  been  made  by  her  during 
coverture,  notwithstanding  the 
original  surrender  contained  no 
express  dispensation  with  the  dis- 
ability arising  from  coverture. 
Doed.Blomfieldy.Eyre.  Page 557 
i\  But,  held^  that  the  appointment 
was  void,  by  reason  of  the  subse- 
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quent  limitatioi)  to  £.,  the  grand* 
father;  for,  that  the  estate  or  in- 
terest given  to  C,  the  son,  by  the 
furmer  part  of  the  will,  was  not 
Jess  subject  to  be  defeated  in  con- 
sequence of  the  gift  over  being  to 
o  person  incapable  of  taking,  than  I 
if  it  had  been  to  a  person  who  was 
properly  an  object  of  the  power. 
DoeA.Slomfieldv.Eyre.  Page557 

HI.  Conveyance  hy  Married  Woman 
under  3  ^  4  Jr.  4.  c.  7*. 

1.  Husband  a  Lunalie.^  —  Upon  a 
motion  on  the  part  of  a  married 
woman,  under  S  &  i  fV.  4.  c.  7*. 
t.9\;  to  convey  her  interest  in 
property  without  the  'concurrence 
of  her  liuiband,  on  the  ground  that 
he  is  of  unsound  mind,  the  affidavit 
must  show  in  distinct  terms,  or 
by  ncccBSiiry  inference,  that  the 
husband  a  lunatic  at  the  time  of 
the  application.  Jn  re  Jane  Tur- 
ner. 166 

2.  Husband  abroad.']  —  Tlie  court 
refused,  in  iS^T,  to  dispense  with 
the  concurrence  of  a  husband, 
under  the  3  &  A-  Jf.  4-.  c.  74'. 
t.  91.,  upon  an  affidavit  merely 
slating  that  he  entered  a  govern- 
ment steamer  in  January,  1814. 
and  that  the  last  the  wife  had 
lieardorhim,wBs,  that,  inj<in»(ir^, 

'  1845,  he  was  on  board  another 
government  steamer  at  Neui  Zea- 
land.    Ex  parte  Gilmore.         967 

3.  Form  nfConveynnce.] — The  court 
will  not  sanction  a  particular  form 
of  conveyance  by  a  married  wo- 
man, under  the  3  &  4  tV.  4.  c.  74. 
i.91.     In  re  Woodall.  639 
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IMMATERIAL  ISSUES. 
See  Practice,  XII.  I. 

INNUENDO. 
See  Amendment,  I. 

INSOLVENT  DEBTOR. 

Efecl  of  Final  Order  under  7  S(  S 
Vict.e.96.s.22. 

A  final  order,  under  the  7  &  S  Vict, 
e.  96.  I.  22.,  for  the  protection  of 
an  insolvent  from  being  taken  or 
detained  under  any  proceM  in  re- 
spect of  a  debt  included  in  his 
schedule,  cannot  be  pleaded  in 
bar ;  such  order  being  a  mere 
perianal  protection,  and  that  sta- 
tute containing  no  provision  equi- 
valent to  the  tenth  section  of  the 
5  &  6  Vict.  c.  116.  Toomer  v. 
Ginsell.  Page  322 

INSPECTION  OF  DOCUMENTS. 
See  Practice,  III. 

INSURANCE. 
See  Life  Assurancb, 


INTEREST. 
See  Stamp,  IL 

INTERPLEADER. 

I.  Sherif't  Rule. 

1.  Goods  seized  by  the  sheriff  under 

a  ^.  Ja.  against  A.,  out  of  the 
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court  of  Exchequer,  were  claimed 
by  B>i  to  whom  they  were  restored 
upon  the  establishment  of  her  right 
upon  an  issue  directed,  at  the 
sherifiTs  instance,  under  the  inter- 
pleader act.  B.  afterwards  brought 
trespass  against  the  sheriff  Jbr 
breaking  and  entering  her  house^ 
on  the  occasion  of  the  seizure ;  — 
This  court  refused  to  stay  the 
proceedings  —  holding  the  relief 
and  protection  afforded  to  the 
sheriff  by  the  1  &  2  fV.  4.  c.  58. 
s.  6.  to  be  confined  to  disputed 
claims  to  ^he  goods  seized,  or  to 
their  proceeds.    Hollier  v.  Laurie. 

Page  334 
2.  And,  semble,  that,  if  the  proceed- 
ing in  this  court  were  a  violation 
of  the  interpleader  order,  the  ap- 
plication for  relief  should  have 
been  made  to  the  court  in  which 
the  interpleader  took  place.   Ibid. 

IL  Security  Jbr  Costs. 

The  sheriff  being  in  possession  of 
the  goods  of  B.  under  a  Ji.Ja.  at 
the  suit  of  ^.,  who  was  resident 
in  Scotlandy  dijiat  in  bankruptcy 
issued  against  B.^  and  his  assignees 
claimed  the  goods.  Upon  an  ap- 
plication by  the  sheriff  under  the 
interpleader  act,  a  judge  at  cham- 
bers made  an  order  directing  an 
issue,  in  which  the  assignees  were 
to  be  plaintiffs,  and  A.y  the  execu- 
tion-creditor, defendant,  and  or- 
dering that  security  for  costs  should 
not  be  required :  —  The  court 
amended  the  drder,  by  striking 
out  these  latter  words,  and  di- 
rected that  A.  should  give  secu- 


rity for  costs.     WUliams  v.  Cros- 
ling.  Page  957 

IRREGULARITY. 

See  Practice,  VII.  VIU. 
Release. 


JOINT  CONTRACTORS. 
See  Practice,  VIII.  4,  5. 

JOINT-STOCK  COMPANY. 

Liabilities  of  Directors  and  Com- 
miitee-men. 

I.  In  1837  several  parties  associated 
together  to  form  a  joint-stock  com- 
pany, engaged  offices,  clerks,  &c., 
and  circulated  prospectuses  con- 
taining the  name  of  the  defendant 
as  a  director.      The    defendant 
attended  meetings   and  received 
summonses,  from  October^  1837,  to 
Marchy  1838,  but  ceased  to  at- 
tend the  one  and  receive  the  other 
after  that  time,  though  the  com- 
pany continued  to  meet  till  March, 
18S9.     On  the  31st  July,  1838, 
an  act  passed  forming  and  regu- 
lating the  company,  in  which  the 
defendant  and  several  other  par- 
ties, and  all   other  persons  who 
should  take  shares,  were  united 
into  a  company.     In  a  deed  pre- 
pared from  instructions  given  in 
November ,  1837,  the  defendant's 
name  was  set  forth  as  a  director, 
and  a  seal  placed  on  the  deed  for 


JOINT-STOCK  COMPANY. 

his  signature ;  but  he  never  exe- 
cuted the  deed. 

On  the  6th  of  November y  1843, 
judgment  in  an  action  commenced 

on  the  \5i\iAprily  1840>  was  signed  j 
against  the  secretary  of  the  com- 
pany,  upon    which    judgment  a 
scire Jlacias  quare  executionem  non 
issued  against  the  defendant :  — 

Held,  on  a  special  case,  under 
which  the  court  were  at  liberty  to 
draw  such  inferences  as  a  jury 
ought  to  have  drawn,  that  the 
foregoing  facts  did  not  suflBciently 
shew  that  the  defendant  was  a 
member  of  the  company  at  the 
time  when  the  judgment  was  ob- 
tained.    Scott  V.  Berkeley. 

Page  925 
2.  One  who  merely  assents  to  his 
name  being  published  in  a  list  of 
a  provisional  committee  of  a  pro- 
jected railway  company,  does  not 
thereby  impliedly  authorise  the 
secretary,  or  any  one  else,  to 
pledge  his  credit  for  goods  sup- 
plied to,  or  work  done  for,  the 
company.     Barker  v.  Stead.    946 

JUDGMENT. 
I.  Entering. 

The  defendant  having  obtained  judg- 
ment upon  demurrers  to  two  pleas, 
each  going  to  the  whole  cause  of 
action,  and  there  remaining  issues 
of  fact  untried — the  court  refused 
to  compel  the  defendant  to  enter 
a  general  judgment  of  nil  capiat 
per  breve,  in  order  that  the  plain- 
tiff might  bring  a  writ  of  error, 
without  going  down  to  trial  upon 
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the  issues  of  met.       Hinton  v* 
Acraman*  !Page  737 

And  see  Practice,  XIII. 

II.  Proof  off  on  Nul  tiel  Record. 

In  debt  on  a  judgment,  the  declara- 
tion alleged  that  the  plaintiff  re- 
covered a  judgment  against  the 
defendant  "  in  the  court  of  our 
lady  the  Queen,  of  Her  Bench 
here  at  Westminster^  in  the  county 
of  Middlesex.''  The  defendant 
pleaded  <<  that  there  was  not  any 
record  of  the  said  supposed  re- 
covery remaining  in  the  said  court 
of  our  lady  the  Queen,  before  the 
Queen  Herself  at  Westminster 
(named  in  the  declaration  the 
court  of  our  lady  the  Queen  of 
Her  Bench  at  Westminster)^  in 
manner  and  form  as  in  the  de- 
claration alleged.*'  The  plaintiff 
replied,  **  that  there  was  such  a 
record  of  the  said  recovery  re- 
maining in  the  said  court  of  our 
lady  the  Queen  of  Her  Bench  here, 
in  manner  and  form  as  the  plain- 
tiff had  in  the  said  declaration 
above  alleged :"  — 

Held,  that  the  plaintiff  proved 
the  aflSrmative  of  the  issue,  by  the 
production  of  a  record  of  a  judg- 
ment recovered  in  this  court. 
Bradley  v.  Gray.  726 

III.     Costs  in  Action    on  —  See 
Costs,  I. 

IV.  Nunc    pro    tunc — See   Prac- 
tice, XIII. 
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LANDLORD  AND  TENANT. 

L  Notice  to  Quit, 

1.  The  only  evidence  of  the  terras 
on  which  apartments  were  hired 
consisted  of  the  following  receipt, 
—  "Received  of  P*  L.  €•  one 
hundred  and  twenty-six  pounds, 
for  rent  of  furnished  house  from 
the  8th  of  Mat/  to  the  Ist  of 
August  instant" — and  a  corre- 
spondence about  the  return  of  the 
key:  —  Held,  that  the  jury  were 
warranted  in  inferring  that  the 
hiring  was  weekly,  and  not  quar- 
terly.    Towne  v.  Campbell. 

Page  921 

2«  SemblCf  per  CoUmariy  J.,  that,  if 
the  hiring  had  been  quarterly,  a 
quarter's  notice  would  have  been 
necessary.  Ibid, 

3.  QuarCf  whether  in  the  absence 
of  evidence  of  a  contract  or  usage 
requiring  notice  to  quit,  a  notice 
is  necessary  to  determine  a  weekly 
hiring    of  furnished   apartments. 

Ibid. 

4.  By  a  memorandum  of  agreement, 
dated  the  23rd  of  June,  18i2 
made  between  A,^  as  agent  for  and 
on  behalf  of  the  churchwardens  of 
the  parish  of  St.  M.  (not  naming 
them),  of  the  one  part,  and  B.  of 
the  other  part,  it  was  agreed  (pro- 
vided a  licence  could  be  obtained 
from  the  lord  of  the  manor,  and 
upon  JB.  putting  the  premises  into 
repair)  that  the  churchwardens 
should  grant  a  lease  to  S.  for 
twenty-one  years  from  Midsuni' 
mernlay  thco  next,  under  the  clear 


yearly  rent  of  80/. ;  such  lease  to 
contain  covenants  for  payment  of 
rent  and  taxes,  and  to  repair,  in- 
sure, not  to  commit  waste.  Sec, 
and  all  other  usual  and  proper 
covenants,  &c. ;  and  B,  agreed  to 
accept  such  lease,  and  execute  a 
counterpart,  &c.,  and  that,  until 
such  lease  and  counterpart  should 
be  granted,  the  said  yearly  rent 
should  be  payable  and  recoverable 
by  distress  or  otherwise,  in  like 
manner  as  if  such  lease  and  coun- 
terpart had  been  executed :  — 

Held,  that  the  tenancy  thereby 
created — whether  a  tenancy  from 
year  to  year  (which  the  court 
thought  it  was),  or  a  tenancy  at  will 
—  was  properly  put  an  end  to  by  a 
notice  to  quit  and  deliver  up  pos- 
session, given  by  persons  acting 
as  agents  for  C,  and  Z>.,  who  were 
churchwardens  at  the  time  the 
agreement  was  made  and  B.  let 
into  possession  ;  notwithstanding 
the  notice  purported  also  to  have 
been  given  on  behalf  of  the  church- 
wardens and  overseers  in  odice 
when  the  notice  was  served,  and 
did  not  state  to  ivhom  the  posses- 
sion was  to  be  delivered  up.  Doc 
d,  Bailey  v.  Foster. 


Page  215 


11.  Eviction, 


In  1841,  B.  agreed  to  let  to  A.  for 
eight  years  and  a  quarter,  certain 
premises,  "  subject  to  the  same 
conditions  as  were  mentioned  in 
the  memorandum  under  which  B. 
held  of  C.;"  and  it  was  further 
agreed,  that,  **  if  C.  was  willing  to 
accept  A.  aa  tenant  instead  of  £., 
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A.  was  willing  to  take  the  re- 
mainder of  the  lease  or  memoran- 
dum from  C,  and  become  his 
tenant.*' 

It  appeared  that  C.  was  tenant  to 
2).,  and  that,  C's  term  expiring  at 
Christmas,  1844,  Z>.  brought  eject- 
ment, and  turned  A,  out  on  the  7th 
o^  February,  1845. 

In  an  action  hyA.  against  B.  for 
this  eviction,  the  declaration^  after 
setting  out  the  agreement  and 
mutual  promises,  alleged,  that  B. 
undertook  and  promised  A,  that 
he  should  and  might  "  quietly  use, 
occupy,  and  enjoy  the  premises 
for  the  term  for  which  B,  had 
so  agreed  to  let  them  as  afore- 
said : "  — 

Held,  that  no  such  promise  could 
be  implied  from  the  contract  set 
out  in  the  declaration ;  the  con- 
tract being  subject  to  conditions 
the  nature  of  which  was  not  dis- 
closed.   Messent  v.  Reynolds. 

Page  194 

III.   Quiet  Enjoyment. 

Quaere  whether  a  contract  for  quiet 
enjoyment  can  be  implied  by  law 
from  a  mere  agreement  to  let. 
Messent  v.  Reynolds.  194- 

LETTERS-PATENT. 

I.  Novelty  of  Invention. 

Where  letters-patent  were  granted 
for  improvements  in  apparatus  for 
the  manufacture  of  certain  chemi'- 
cal  substances,  and  the  jury  found 
that  the  apparatus  was  not  new, 
but  that  the  patentee's  mode  of 


connecting  the  parts  of  that  appa- 
ratus was  new,  the  court  directed 
the  verdict  to  be  entered  for  the 
defendant  upon  an  issue  taken 
upon  the  novelty  of  the  invention. 
Gamble  v.  Kutiz.  Page  425 

IL  Who  a  "'true  andjirst  Inventor  " 
toithin  21  Jac.  L  c.  3. 

1.  A  patent  granted  to  a  British 
subject,  in  his  own  name,  for  an 
invention  communicated  to  him  by 
a  foreigner,  the  subject  of  a  state 
in  amity  with  this  country,  is  not 
void,  although  such  patent  be  in 
truth  taken  out,  and  held  by  the 
grantee,  in  trust  for  such  foreigner. 
Beard  v.  Egerton.  97 

2.  In  such  case,  the  grantee  is 
the  true  and  first  inventor  within 
this  realm,  within  the  statute  21 
Jac.  I  c.  S.  Ibid. 

3.  In  case  for  an  alleged  infringe- 
ment of  a  patent  so  granted,  the 
defendant  pleaded,  that,  by  an 
agreement  made  in  France^  be- 
tween the  original  inventor  and 
the  King  of  the  French,  the 
former,  for  the  considerations 
therein  mentioned,  assigned  the 
invention  to  the  French  govern- 
ment, and  that,  by  virtue  of  that 
agreement,  and  by  the  laws  of 
France^  the  invention  became 
vested  in  the  King  of  the  French 
in  right  of  his  crown,  who  thereby 
became  entitled,  by  the  laws  of 
France,  to  vend  and  publish  the 
invention,  as  well  in  that  country 
as  in  Great  Britain  and  Ireland, 
and  in  any  other  country  or  place 
where  he  should  think  fit,  without 
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such  a  plea ;  and  that  a  reph'ca* 
tion  which  admitted  that  the  libel 
was  inserted  in  a  newspaper,  and 
the  payment  of  money  into  court, 
and  traversed  the  insertion  of  the 
libel  without  actual  malice,  and 
without  gross  negligence,  and  the 
sufficiency  of  the  money  paid  into 
court  as  amends,  was  good.  Chad' 
ivick  V.  Herapath,  Page  885 

LIEN. 

See  Banker. 

Principal  and  Factor,  3. 

LIFE  ASSURANCE. 

Death  by  Suicide. 

A.  effected  a  policy  on  his  own  life, 
subject,  amongst  others,  to  the 
following  conditions:  —  that  the 
policy  should  become  void,  if  the 
assured  should  die  on  the  high 
seas,  or  should  go  beyond  the  li- 
mits of  Europe^  or  enter  the  mili- 
tary or  naval  service,  except  with 
the  permission  of  the  assurers  — 
and  [that  "  every  policy  effected 
by  a  person  on  his  or  her  own  life 
should  be  void,  if  such  person 
should  commit  suicide,  or  die  by 
duelling  or  the  hands  of  justice.*' 

A,  died  in  consequence  of 
having  voluntarily,  and  for  the 
purpose  of  killing  himself,  taken 
sulphuric  acid,  but  under  circum- 
stances tending  to  show  that  he 
was  at  the  time  of  unsound  mind. 

In  an  action  by  the  adminstra- 
trix  of  ^.  upon  the  policy,  the  de- 
fendants pleaded  that  A*  did  com* 


mit  suicide,  whereby  the  policy 
became  void  ;  and  at  the  trial  the 
judge  directed  the  jury,  "  that,  in 
order  to  find  the  issue  for  the  de- 
fendants, it  was  necessary  that 
they,  the  jury,  should  be  satisfied 
that  A,  died  by  his  own  voluntary 
act,  being  then  able  to  distinguish 
between  right  and  rvrong,  and  to 
appreciate  the  nature  and  quality 
of  the  act  that  he  toas  doing,  so  as 
to  be  a  responsible  moral  agent; 
that  the  burden  of  proof,  as  to  his 
dying  by  his  own  voluntary  act, 
was  on  the  defendants ;  but,  that 
being  established,  the  jury  must 
assume  that  he  was  of  sane  mind, 
and  a  responsible  moral  agent, 
unless  the  contrary  should  appear 
in  evidence  :  " — 

Held,  upon  a  bill  of  exceptions, 
that  this  direction  was  erroneous ; 
for,  that  the  terms  of  the  condi- 
tion included  all  acts  of  voluntary 
self-destruction,  and,  therefore, 
that,  if  A,  voluntarily  killed  him- 
self, it  was  immaterial  whether  he 
was  or  was  not  at  the  time  a  re- 
sponsible moral  agent  —  dissenti' 
entibus  Pollock,  C.  B.,  and  Wight- 
man,  J.  Clift  V.  Schwabe.  Page  437 

LIVERPOOL  GAS  COMPANY. 
See  Case,  I. 

LOCAL  COURT. 

See  County  Court. 
Court  of  Rkquests. 
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NON  ASSUMPSIT. 
See  Pleading^  I.  I. 

NOTICE. 

I.  Of  Action, 
By  a  railway  act  it  was  enacted, 
that  no  aclion  should  be  brought 
for  anything  done  or  omitted  to 
be  done  in  pursuance  of  the  act, 
or  in  the  execution  of  the  powers 
or  authorities  given  by  the  act, 
unless  twenty  days'  previous  notice 
in  writing  should  be  given.  The 
company  having,  contrary  to  the 
provisions  of  the  act,  made  ex- 
cessive  charges  for  the  carriage  of 
goods,  and  claimed  and  received 
the  amount  of  such  charges  from 
the  plaintiff:  —  Held,  that,  in  an 
action  for  money  had  and  received, 
brought  to  recover  back  the  sums 
so  extorted,  the  company  were 
entitled  to  a  notice  of  action. 
Kent  v.  Great'Weslem-Railway 
Company,  Page  714 

II.  Of  Trial — See  Practice^  X. 

III.  0/  Proceedings    in    Foreign 
Court —  See  Foreign  Judgment. 

IV.  To  quit — <S(?e  Landlord  AND 

Tenant,  I. 

NUL  TIEL  RECORD. 
See  Judgment,  II. 

NUNC  PRO  TUNC. 
See  Practice,  XIII. 

VOL.  Ill  — c.  B. 


ORDER  OF  REFERENCE. 
See  Arbitrament,  I. 


PANTOMIME. 

See  Copyright. 

PARISH  LANDS. 

The  statute  59  G.S.  c.  12.  s,  17.,  does 
not  apply  to  copyholds.  Doe  d. 
Bailey  v.  Foster.  Page  215 

PARLIAMENT. 

Action  against  Returning  Officer  for 
refusing  Vote, 

I,  In  case  against  a  returning  officer, 
for  refusing  to  admit  the  plaintiff's 
vote  at  an  election  of  a  borough 
member,  the  first  count — after 
stating  the  writ  and  precept  for 
the  election— ^alleged  that  the 
plaintiff  was  a  burgess,  that  his 
name  was  on  the  register  of  voters, 
that  he  tendered  his  vote  for  one 
of  the  candidates,  and  answered 
in  the  affirmative  the  questions 
authorized  by  the  6Sc7  Vict,  c.  18. 
f.  81.  to  be  put  by  the  returning 
ofBcer,  and  was  ready  and  offered 
to  take  the  oath  prescribed  by 
s,  82. ;  but  that  the  defendant, 
being  returning  officer,  torong* 
Jully^  fraudulently^  and  wilfuUy 
intending  to  injure  the  plaintiff^ 
and  to  hinder  and  disappoint  him 
of  his  privilege  of  and  in  th^  pre- 
mises, refused  to  permit  the  plain- 

S  u 
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tiff  to  give  his  yote,  or  allow  the 
same  to  be^entered  and  recorded, 
and  a  burgess  was  elected,  the 
plaintiff  being  so  excluded  from 
giving  his  vote.  To  this  count, 
the  defendant  pleaded  that  the 
plamtiff  was  not  a  burgess  of  the 
borough  duly  qualified  or  eniilUd 
to  vote  in  or  at  the  election  therein 
mentioned : — Held,  that  the  plea 
was  bad  for  ambiguity.  Pryce  y. 
Belcher.  Page  58 

2.  The  second  count — after  stating 
the  writ  and  precept,  and  that 
the  plaintiff  was  a  burgess,  and  on 
the  register — proceeded  to  allege 
that  he  tendered  his  vote  for  one 
of  the  candidates ;  that  it  was  the 
duty  of  the  defendant,  so  being 
such  returning   officer,  to  allow 
such  vote  to  be  entered  and  re- 
corded and  cast  up  in  the  poll- 
books  ;  that  he  was  requested  so 
to  do ;  but  that  he,  contriving  and 
varong fully  and  fraudulently  and 
wilfully  and  maliciously  intending 
to  injure  and  damnify  the  plain- 
tifft  and  to  hinder  and  disappoint 
and  deprive  him  of  the  benefit  o^ 
his  right  and  privilege  aforesaid, 
instead  of  entering  and  recording  ; 
the   plaintiff's  vote  in  the  poll- 1 
books,    to   the    end    and    intent ; 
aforesaid,   refused  so  to  receive  i 
the  same,  or  to  admit  and  allow  I 
the  same  to  be  entered  and  re-  . 
corded   to    the    end    and  intent  - 
aforesaid ;    but,  on  the  contrary 
thereof,  caused  the  vote  of  the 
plaintiff   to    be    entered    in    the ! 


column  of  votes  tendered  in   the 
poU-books,  and  at  the  close  of 


the  poll  refused  to  reckon,  in- 
clude, and  cast  op,  and  did  not 
reckon^  &c.,  the  plaintiff's  vote 
among  the  votes  given  for  that 
candidate;  vakereby  the  plaintiff 
was  deprived  of  the  benefit  of  his 
right  to  vote  at  that  dection :  — 
SemUe,  that  the  count  discloswi  a 
/^rm^yoct^  cause  of  action.  Pryce 
V.  Belcker.  P^e  58 

3.  The  third  count — after  stating 
the  writ  and  precept,  that  the 
plaintiff  was  a  borgeas  and  on 
the  register,  and  that  he  tendered 
his  vote — alleged  that  it  was  the 
duty  of  the  defendant,  as  returning 
officer,  to  enter  the  vote  on  the 
poll-books  without  entering  into 
or  allowing  a  scrutiny ;  but  that 
the  defendant,  knowing  the  pre- 
mises, but  contriving  and  wrong- 
JuBy^  Jraudulently^  wilfully,  and 
maliciously  intending  to  injure  and 
damni/y  tie  plaintiff',  and  to  delay 
him  in  the  exercise  of  his  pri- 
vilege of  voting,  and  deprive  him 
of  the  benefit  of  his  said  privi- 
lege, wrongjully  ordered  and  al- 
lowed a  scrutiny  to  be  held  with 
regard  to  the  plaintiff^s  vote,  and 
his  right  and  qualification  to  vote, 
and  wrongfully  took  upon  himself 
to  adjudge  and  determine,  at  and 
after  such  scrutiny  so  ordered  and 
allowed,  that  the  plainti^  was  not 
entitled  to  give,  and  had  no  quali- 
fication enabling  him  to  give,  bis 
vote  at  that  election  ;  wkerAy  the 
plaintiff  was  delayed,  hindered, 
and  obstructed  in  the  exercise  of 
his  said  privilege  of  voting,  and  a 
burgess  was  elected  for  that  par- 
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lamenty  the  plaintiff's  vote  being 
so  hindered  and  obstructed,  &c. : 
— Held,  that  this  count  also  dis- 
closed a  primajacie  cause  of  action 
— inasmuch  as  it  was  possible  that 
the  delay  arising  from  the  holding 
of  a  scrutiny  (which  is  prohibited 
by  the  6  &  7  Vict.  c.  18.  s.  82.) 
might  have  had  the  effect  of  pre- 
venting the  plaintiff  from  exer- 
cising his  right  of  voting ;  and,  if 
so,  that  the  action  would  be  main- 
tainable, the  act  of  the  defendant 
being  wrongful,  and  having  caused 
a  particular  damage  to  the  plain- 
tiff. Pryce  v.  Belcher.  Page  58 
4.  Held  also  that  the  words  subse- 
quent to  the  per  quod  amounted 
to  an  averment  of  matter  of  fact, 
and  were  not  mere  matter  of  legal 
inference  from  the  preceding  alle- 
gations. Ibid. 

PARTICULARS. 
Of  Demand —  See  Practice,  II. 

PARTNERS. 

I.  What  constitutes  a  Partnership. 

1.  One  who  takes  a  share  ofthepro- 
JitSy  as  such,  of  a  trading  concern, 

thereby  becomes  a  partner  as  to 
third  persons,  on  the  ground  of 
those  profits  forming  a  portion  of 
the  fund*  upon  which  creditors 
have  a  right  to  rely  for  payment. 
Pott  v.  Eyton.  32 

2.  Yet  the  receipt  of  a  per-centage 
upon  the  gross  amount  of  sales 
made  to  certain  customers,  by  the 
person  who  recommended  such 
customersi  does  not  constitute  him 


a  partner  as  against  third  persons. 
Poit  V.  Eyion.  Page  82 

3.  A.y  who  was  concerned  in  a  col- 
liery, in  the  year  1830,  built  and 
stocked  a  general  shop  in  its  neigh- 
bourhood, for  the  purpose  of  sup- 
plying goods  to  the  workpeople, 
placing  B.  there  to  conduct  the 
business  ;  A.  receiving  for  his  own 
use  7  per  cent,  upon  the  amount 
of  the  gross  sales  made  to  the 
miners ;  and  B.  taking  all  the  rest 
of  the  profits  of  the  concern,  from 
whatever  source  derived.  i4.*s  name 
appeared  over  the  shop-door,  and 
in  the  excise  licences ;  and,  down 
to  the  year  1834,  all  the  goods 
supplied  to  the  shop  were  pur- 
chased and  paid  for  by  or  in  the 
name  of  ^.  In  that  year,  it  was 
agreed  between  A.  and  J?.,  that 
the  latter  should  thenceforward 
buy  all  goods  that  were  required 
for  the  shop,  and  that  the  former 
should  receive  only  5  per  cent, 
upon  the  amount  of  sales  to  the 
miners.  After  this  new  arrange- 
ment had  been  come  to,  B.^  who 
had  several  other  shops,  opened 
an  account  with  a  bank  at  Holy- 
welly  and,  on  the  failure  of  the 
bank  in  1839,  there  was  a  balance 
due  to  the  bankers  on  that  account 
exceeding  2000/.  There  was  no 
evidence  to  show  that  credit  was 
in  fact  given  to  A.  by  the  bank, 
or  that  they  were  aware  that  his 
name  had  been  placed  over  the 
shop  door,  or  that  they  supposed 
him  to  be  a  partner  at  the  time 
the  debt  was  contracted. 
In  an  action  by  the  assignees  of 
3  u  2 
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fbe  bankers  against  A.  and  B^  to 
recover  the  balance*  the  jury 
haying  negatived  the  existence  of 
an  actual  partnership  between  A* 
and  B-f  or  that  A»  had,  with  his 
own  permission,  been  lield  out  as 
a  partner,  the  court  refused  to 
disturb  the  yerdicL   Foil  v.  Ejfton. 

Page  32 
4w  A^  the  proprietor  of  a  newspaper, 
agreed  to  sell  all  the  plant  of  the 
office  to  B.  for  1500/^  to  be  paid, 
with  interest,  by  instalments  run- 
ning over  a  period  of  seven  years, 
A.  midertaking  to  guarantee  to  B, 
during  the  seven  years  the  clear 
jeariy  profit  of  150/.  over  and 
above  the  annual  payments  of 
principal  and  interest :  and  B*^  in 
consideration  of  such  guarantee, 
agreed  to  pa^  all  tuck  surplus  pro- 
JUs  to  A.  umiil  such  surplus  pro- 
JUs  Aouid  amount  to  SOOLj  if  they 
should  amount  to  that  sum  during 
the  seven  years  ;  and  that,  if  such 
surplus  profits  should,  during  the 
seven  years,  amount  to  500/.,  then 
JBL  duxild  pay,  — over  and  above 
the  purdiase-mooey  and  interest, 
and  the  SOOL, — the  existing  liabil- 
ities of  the  newspaper^  not  exceed- 
ing 250iL:— 

Held,  that  A.  was  liable,  as  a 
(^quasi)  partner,  for  the  price  of 
goods  supplied  to  BSs  order  for 
the  use  of  the  newspaper.  Barrjf 
V.  Keskam,  611 

II.  Asdkor'dy  of  Partmer. 

1.  One  partner  has  no  implied 
authority  to  consent  to  an  order 
for  a  JQ^ment  in  an  actioo  against 


himself  and  his  co-partner.    Hum* 
hidge  V.  De  la  C route.    Page74S 

2.  In  an  action  against  A*  B*  and 
C.  Z).  upon  a  promissory  note 
signed  by  A,  B.  in  the  names  of 
himself  and  C  Z>.,  it  appeared 
that  the  business  in  respect  of 
which  the  note  was  giyen,  hsd 
formerly  been  carried  on  by  C.  D^ 
and  that  C  D.  had  admitted  that 
she  was  a  partner  :  —  Hdd,  thtt 
a  circular  issued  by  A.  At  stating 
that  **  the  business  would  in  future 
be  carried  on  in  the  name  of 
B.  and  Z).,"  was  admissible  in 
evidence,  though  not  distinctly 
brought  home  to  C  Z>.  Sortou 
y.  Seymour,  792 

3.  Held  also,  that  a  ngnatnre  of  the 
note  by  the  names  and  somames 
of  the  respective  parties,  was  a 
sufficient  signature  to  charge  the 
partnership.  lUiL 

4w  Qv^rrr,  whether,  in  the  absence 
of  a  special  authority,  one  partner 
can  bind  another  by  a  signatare 
other  than  that  of  the  usual  style 
of  the  firm.  IM. 

III.  Satke  of  DissoUdion* 

An  B^  C,  and  D^  who  carried  oq 
business  under  the  firm  of  G.,  P., 
&  Co.,  in  1S40  opened  an  account 
with,  a  banking  company  esta- 
blished under  the  7  G.  4.  c  46^ 
1  ^  2  JlcL  r.  96.,  and  5  i^  6  Fici. 
c.  S5.  In  1842,  A.  retired  froai 
the  firm,  but  this  ftct  was  not  ad- 
vertised in  the  Lomdou  GazettCt 
nor  was  any  alteratioo  made  in  the 
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one  of  the  firm  of  G.,  P.,  &  Co., 
being  also  a  director  of  the  bank- 
ing company  (but  having  as  such 
no  share  in  the  management  of  or 
interference  in  the  banking  ac- 
counts], did  not  amount  to  notice, 
—  actual  or  constructive,  —  to  the 
bank,  of  the  dissolution,  so  as  to 
discharge  A.  in  respect  of  a  debt 
subsequently  accruing;  a  banking 
company  so  established,  differing 
in  this  respect  from  an  ordinary 
trading  partnership.      Poxnles  v. 

Page  16 


Page. 


PATENT. 
See  Letters-Patent. 

PAUPER. 

Plea  of  Release  by. 

1.  A  pauper  plaintiff  having,  behind 
the  back  of  his  attorney,  and 
under  circumstances  showing  a 
desire  on  his  part  to  deprive  him 
of  his  costs,  agreed  with  the  de- 
fendants, in  an  action  for  unli- 
quidated  damages,  to  execute  a 
release,  and  the  defendants  having 
pleaded  such  release  puis  darrein 
continuance  —  the  court,  at  the 
instance  of  the  attorney,  set  it 
aside.    Wrirrhtv.  Durroughes,  344' 

2.  The  plea  was  delivered  on  the 
22nd  of  April:  the  motion  to  set 
it  aside  was  not  made  until  the 
8th  of  June :  —  Held,  not  too 
late,  it  not  being  a  mere  irregu- 
larity. Ibid. 

PAYMENT. 
See  Contract,  1. 


PENALTY.  • 

See  ARniTRAMENT,  11.  1. 

PERFORMANCE. 
Plea  of —  See  Bankrupt,  III.  1. 

PLEADING. 
I.  Assumpsit. 

1.  Plea  amounting  to  Non  Assumpsit. 

To  a  count  upon  a  contract  by  the 
defendant    to    receive  a  certain 
quantity  of  wool  from  the  plain- 
tiffs at  a  certain   price,  the  de- 
fendant pleaded,  that,  at  the  time 
of  making  the  contract,  the  plain- 
tiffs produced  a  sample,  and  pro- 
mised the  defendant  that  the  bulk 
was  equal  in  quality  and  descrip- 
tion  thereto,  hut  that   the  wool 
when  tendered  was  found  to  be 
of  inferior  quality,  wherefore  the 
defendant  refused  to  accept  it :  — 
Held,  that  the  plea  was  not  bad, 
on  special  demurrer,  as  amounting 
to  non  assumpsit,  inasmuch  as  (he 
contract  therein  set  up   was  not 
necessarily  incompatible  with  the 
contract  declared  on.     Sievekins: 
V.  Dtttlon.  Page  33 1 

2.   Non-Joinder  of  Co-contractor, 

A  plea  in  abatement,  for  the  non- 
joinder of  a  co-contractor,  which 
prays  judgment  of  the  declaration 
iinly,  is  informal ;  it  ought  to  pray 
judgment  of  the  xvrit  and  declara- 
tion.  Whiiling  v.  Des  Angcs.  910 

3  u  3 
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II.  Case. 

1.  What  admissible  under  '^Not 

guilty' — See  Case,  I.  2. 

2.  For  Libel — See  Libel. 

3.  For  Malicious  Arrest  —  See 

Case,  II. 

4.  For  Negligence —  See  Case,  I. 

in.  Debt. 
1.  Accord  and  Satisfaction. 

Special  Replication,  shewing  the  Nul- 
lity qf.2  —  In  debt  for  money  had 
and  received,  &c.,  the  defendant 
pleaded,  that,  after  the  accruing 
of  the  debts  and  causes  of  action, 
the  defendant  executed  a  deed, 
securing  to  the  plaintiff  a  certain 

.  annuity,  and  that  the  plaintiff  then 
accepted  and  received  the  same 
of  and  from  the  defendant  in  full 
«atisfaction  and  discharge  of  all 
the  said  several  debts  and  causes 
of  action. 

The  plaintiff  replied,  that  no 
memorial  of  the  annuity  deed  was 
inrolled  pursuant  to  the  statute; 
that,  the  annuity  being  in  arrear, 
the  plaintiff  brought  an  action  to 
recover  the  amount  of  the  arrears ; 
that  the  defendant  pleaded  in  bar 
of  that  action  the  npn-inrolment 
of  the  memorial ;  and  that  there- 
upon the  ])laintiff  elected  and 
agreed  that  the  indenture  should 
be  null  and  void,  as  pleaded  by 
the  defendant,  and  discontinued 
the  action :  — 

Held,  a  good  answer  to  the 
plea,  inasmuch  as  it  shewed  that 
the  accord  and  satisfaction  thereby 


set  up  had  been  rendered  nuga- 
tory and  unavailing  by  the  act  of 
the  defendant  himself.  Turnery, 
Browne.  Page  157 

2.  Foreign  Law, 

L  To  debt  on  bond  the  defendaDt 
pleaded  —  that  the  bond  was  ex- 
ecuted by  him  in  France^  where 
he  was   then  domiciled;  that  it 
was  not  taken  or  passed  by  any 
public  officer  authorized  by  the 
laws  of  that  kingdom,  nor  was  it 
written  throughout  by  the  hand 
of  the   defendant ;   that,   though 
the   defendant    signed   the   bond 
with  his  own  hand,  he   did  not 
write    thereon    with    his    proper 
hand  the  formula   styled  in  the 
French  tongue  a  "  bon^*  or  "ap- 
prouve^^  bearing  in  words  at  length 
the  sum  secured,  nor  was  the  de- 
fendant at  the  time  a  merchant  or 
tradesman,  &c. ;  concluding  that, 
"  by  reason  of  the  premises-  the 
bond,  by  the  laws  of  France,  never 
was  nor  is  obligatory  or  binding 
on  the  defendant,  but  always  was 
and  is  of  no  force,  effect,  or  va- 
lidity:"— 

Held,  that  the  plea  was  bad,  as 
being  a  mere  argumentative  and 
inferential  statement  of  the  French 
law;  which,  being  pleadable  only 
as  matter  of  fact,  ought  to  have 
been  distinctly  and  affirmatively 
alleged.  Benham  v.  The  Earl  of 
Mornington.  133 

2.  Quaere,  whether,  supposing  it 
to  have  been  well  pleaded,  the 
whole  of  the  allegations  therein 
might  have  been  put  in  issue  by 
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de  injuriit  ?    Benhaim  v.  The  Earl 
of  Momington.  Page  ISS 

IV.  QuARE  Impedit. 

Sides  of  HUary,  4f  W.  4^. 

Inapplicable    to    quare    impedit  ^^ 
ToUon  V.  The  Bishop  of  Carlisle, 

41 

y.  Trespass. 

Justffieadon  on  Suspicion  of  Felony. 
See  Trespass,  III. 

VI.  Trover. 
Former  Recovery  —  See  Trover. 

VII.  Particular  Points. 

1.  Accord  and  Satisfaction  —  Ante, 

III.  1. 

2.  Allegation  of  Fraud  —  See  Par- 

liament, 1,  2,  3. 

3.  Ambiguity — See  Parliament,  1. 

4.  Colour — See  Assignee  of 

Reversion,  3. 

5.  Conclusion  of  Lato — See  Tar* 

LIAMENT,  4. 

6.  Coverture — Stftf  Bills  and 

Notes,  III. 

7.  De  Injuria— Ant^,  III.  2. 

8.  Departure  —  See  AaaiQ^xEE  of 

Reversion,  3. 

9.  Felony,  Suspicion  of —  See  Tres- 

pass, III. 

10.  Foreign  Laxo — Ant^,  III.  2. 

11.  Fnrmer  Recovery '^SeeTROTBJi. 


12.  Fraud,  Allegation  of — See 

Parliament,  1,  2,  3. 

13.  Frivolous  Demurrer — See 

Bills  and  Notes,  II. 
Practice,  V. 

14.  Libel — See  Libel. 

15.  Malicious  Arrest — See  Case,  U. 

16.  Negligence'^  See'  Case,  I. 

17.  Non  Assumpsit'^  Ante,  I.  1. 

18.  Non-joinder  qfCo-contraetor'^ 

•  Anti,  L  2. 

19.  Not  guilty  in  Case — See  Case, 

L2. 

20.  Performance  or  Excuse '—See 

Bankrupt,  III.  1. 

21.  Release  puis  darrein  Continue 

ancC'—See  Release. 

22.  Repleader  —  See  Practice, 

XIL  1. 

POSTEA. 
See  Practice,  XIII. 

PRACTICE. 

I.  Process, 

Writ  of  Summons,']  —  A  writ  of 
summons  describing  a  public  com- 
pany, as  ''now  or  late  carrying 
on  business  in  King'  William  Street ^ 
in  the  city  oi  London,^'  was  served 
upon  a  director  at  Barnet,  in  Mid' 
dlesex: — Held,  that  both  writ  and 
service  were  irregular.  PiWrow 
V.  PUbro^n'S" Atmospheric  Railvmy 
Company.  Page  730 

And  see  16  M.  &  W.  438. 
3u  4 
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II.  Particulars  of  Demand. 

Waiver  of.] — A  defendant^  who  has 
obtained  an  order  for  particulars 
of  the  plaintiff's  demand,  with  a 
stay  of  proceedings  until  they 
are  delivered,  may  waive  the  de- 
livery of  such  particulars,  and 
plead  or  demur  to  the  declaration. 
Maunder  v,  Collett.         Page  55^ 

III.  Inspection  of  Documents. 

In  an  action  by  the  secretary  against 
a  provisional-committee-man  of  a 
projected  railway  company,  for 
arrears  of  salary,  a  judge  at  cham- 
bers ordered  that  the  defendant, 
should  be  at  liberty  to  inspect, 
and  take  copies  from,  the  minute- 
book  of  the  company,  containing 
resolutions  of  the  managing  com- 
mittee, referred^  to  in  the  plain- 
tiff's particular  of  demand,  as  the 
foundation  of  his  claim.  Tlie  court 
refused  to  rescind  the  order,  the 
plaintiff  not  satisfactorily  shewing 
that  it  was  not  in  his  power  to 
comply  with  it.    Shavo  v.  Holmes. 

952 

IV.  Rule  to  compute. 

1.  SemNcf  that  it  is  not  necessary, 
upon  a  rule  to  compute,  to  pro- 
duce the  bill  or  note  before  the 
master.    Davis  v.  Barker,       606 

2.  At  all  events,  a  variance  between 
the  name  of  the  defendant  on  the 
record  and  that  in  the  bill  or  note, 
will  not  justify  the  roaster  in  de- 
clining to  proceed  on  the  rule. 

Ibid. 


V.  Frivolous  Demurrer. 

The  plaintiff  in  the  first  count,  de- 
clared on  a  bill  of  exchange 
drawn  and  indorsed  to  him  bv 
the  defendant,  and  in  the  se- 
cond for  money  alleged  to  be  due 
from  the  defendant  upon  an  ac- 
count stated  —  concluding,  that, 
^*  in  consideration  of  the  premises 
respectively,  the  defendant  pro- 
mised to  pay  the  said  several  last- 
mentioned  moneys  respectively  to 
the  plaintiff,  on  request." 

The  defendant  demurred  to  the 
second  count,  on  the  ground  that 
it  contained  an  incorrect  state- 
ment of  the  consideration  for  the 
promise ;  or,  if  "  the  last-men- 
tioned moneys"  included  the  mo- 
ney in  the  first  count,  then  tlie 
second  count  was  bad  for  dupli- 
city. The  court  set  aside  the  de- 
murrer as  frivolous.  Lomax  v. 
JVilson.  Page  763 

And  see  Bills  and  Notes,  II. 

VI.  Right  to  begin,  76.  n. 

VII.  Timejbr  moving  Jbr  Irregn- 

lariti/. 

See  Banking  Company. 
Release. 

VIII.  Setting  aside  and  staying  Pre 

ceedings. 

1.  On  the  1 1th  of  November,  the  de- 
fendant was  served  with  a  writ  of 
summons,  indorsed  for  6/.  5s.  debt, 
costs  I/.  I5s.  On  the  4th  of  Decem- 
ber, the  plaintiff  delivered  a  decla- 
ration, and  on  lith  full  panicolars 
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of  demand.  On  the  19th,  the  de- 
fendant took  out  a  summons  to 
stay  proceedings,  on  payment  of 
18<.,  without  costs,  swearing  that 
no  more  was  due,  and  that  he  was 
liable  to  be  summoned  to  a  court 
of  requests;  but,  the  plaintiff 
claiming  more,  no  order  was  made. 
On  the  24th  the  defendant  pleaded, 
except  as  to  18;.  nunquam  indebi- 
iaius  and  payment,  and,  as  to  18;., 
payment  into  court.  On  the  9th 
0?  January^  the  plaintiff  took  the 
money  out  of  court,  and  entered  a 
noUe  prosequi  as  to  the  rest.  On 
the  20th  of  January^  the  plaintiff 
caused  his  costs  to  be  taxed  by 
the  master :  — 

Held,  that  the  plaintiff  was  en- 
titled to  no  costs;  and  that  the 
defendant  was  entitled  to  his  costs 
incurred  subsequently  to  the  19th 
of  December.    Fletcher  v.  Tanner. 

Page  963 

2.  And  held,  that  the  defendant  was 
not  too  late  in  applying  to  the 
court  on  the  21st  of  January ^  to 
set  aside  the  allocatur.  Ibid. 

3.  A  declaration  omitting  to  state 
whether  the  plaintiff  sues  in  per- 
son or  by  attorney,  is  irregular; 
but  the  application  to  set  it  aside 
should  be  made  at  chambers. 
While  V.  Feltham.  658 

4.  The  plaintiffs  having  brought 
eleven  actions,  against  as  many 
directors  of  a  railway  company, 
for  the  recovery  of  the  same  de- 
mand —  the  court  refused  to  stay 
proceedings  in  all  the  actions  but 
one.     Giles  v.  Tooth.  665 

$.  Two  separate  actions  having  been 


brought  against  two  joint'ContraC' 
tors,  in  respect  of  the  same  de- 
mand, and  the  debt  and  costs  in 
one  action  having  been  paid,  a 
judge  at  chambers  made  an  order 
staying  the  proceedings  in  the 
other  action,  xvithout  costs: — The 
court  refused  to  rescind  or  vary 
the    order.       Newton   v.   Blunt. 

Page  675 
6.  Under  4^5  Ann.  c.l6.  s.  13.]  — 
The  court  will  not  interfere,  under 
the  statute  4  &  5  Ann.  c.  16«  s.  13., 
to  stay  proceedings  in  an  action 
upon  a  bond,  where  it  is  at  all 
doubtful  that  the  payment  stipu- 
lated by  the  condition,  is  not  sub- 
ject to  a  contingency.  Robinson 
V.  Brown.  54 

IX.  Terms  Notice  of  proceeding. 

1.  ^here  a  rule  has  been  made  ab- 
solute to  set  aside  a  verdict  found 
for  the  defendant,  and  for  a  new 
trial,  on  payment  of  costs  by  the 
plaintiff,  and  the  plaintiff  for  more 
than  a  year  fails  to  pay  the  costs, 
or  to  take  any  steps  towards 
availing  himself  of  the  rule,  the 
defendant  cannot  move  to  dis- 
charge it,  without  previously  giving 
a  term's  notice  of  his  intention  so 
to  do.     Lord  v.  Wardle.  295 

2.  An  objection  that  such  a  notice 
has  been  given  in  the  name  of  an 
attorney,  other  than  the  attorney 
upon  the  record,  must  be  most 
distinctly  pointed  out.  An  affida- 
vit by  the  plaintiff  and  his  present 
attorney,  (his  attorney  on  the  re- 
cord being  dead,  and  the  rule 
having  been  made  more  than  nine 


lOM 


PRACTICE. 


yean  ago,)  stating  "  that  they 
had  not,  nor  had  either  of  them, 
ever  been  served  with  any  order 
to  change  the  attorney,  nor  had 
they,  or  cither  of  them,  ever  had 
any  notice  or  intimation  that  any 
other  party  had  been  appointed 
attorney  for  the  defendant,  in  the 
place  or  stead  of  the  attorney 
upon  the  record,"  was  held  to  be 
insufficient.    Lordw.  Wardle. 

Page  295 
3.  The  rule  as  to  a  term's  notice  of 
proceeding,  where  no  step  has 
been  taken  for  more  than  four 
terms,  does  not  apply  to  a  pro- 
ceeding after  verdict.  Newton  v. 
Boodle.  795 

X.  Notice  of  Trial 

A  defendant  is  not  bound  to  return 
an  irregular  notice  of  trial,  though 
made  aware  by  a  notice  to  pro* 
duce,  that  the  plaintiff  is  proceed- 
ing thereon.     Wood  v.  Harding. 

968 
XL  Bill  of  Exceptions. 

When  exceptions  are  taken  to  the 
direction  of  a  judgc^  it  is  not 
enough  to  state  in  the  bill  of  ex- 
ceptions that  he  declined  to  direct 
the  jury  in  the  way  suggested, 
without  showing  what  his  direc- 
tion was.    M* Alpine  v.  Mangnall. 

496 


XIL  Assessment  of  Damages. 

1.  A  declaration  for  a  conspiracy  to 
prevent  the  plaintiff's  being  em- 
ployed as  an  actor,  stated,  by  way 
of  inducement,  that  the  plaintiff 
was  about  to  exercise  the  profes- , 


sion  of  an  actor  for  emolument, 
and  that  he  did  become  an  actor , 
and  used  and  exercised  that  pro- 
fession ;  and  then  alleged  the  con- 
spiracy of  the  defendants,  and  its 
results.  The  defendants  pleaded, 
first,  not  guilty,  then  two  pleas 
denying  these  matters  of  induce- 
ment, and  a  fourth,  stating  special 
matter,  which  was  demurred  to. 
The  demurrer  was  determined 
by  the  court  in  farour  of  the 
plaintiff.  A  venire  was  awarded, 
to  try  the  issues  and  to  assess  da- 
mages. The  jury  found  the  issues 
of  fact  for  the  defendants,  but  as- 
sessed no  damages  in  respect  of 
the  confession  of  a  cause  of  ac- 
tion contained  in  the  fourth  plea. 
Judgment  was  given  for  the  de- 
fendants, with  costs  of  suit,  but 
without  an  award  of  costs  of  the 
demurrer  :  — 

Held,  that,  a  verdict  having  been 
found  for  the  defendants  upon  an 
issue  that  went  to  the  whole  cause 
of  action  on  the  merits,  the  want 
of  an  assessment  of  damages  was 
not  error ;  and,  for  the  same  rea- 
son, that  a  repleader  was  unne- 
cessary, though  {come  sentble)  the 
issues  joined  on  the  second  and 
third  pleas  were  immaterial.  — 
Oregon/  v.  The  Duke  of  Bruns^ 
toick.  Page  481 

2.  Held  also,  that  the  judgment  was 
erroneous,  in  not  awarding  costs 
of  the  demurrer,  pursuant  to  the 
3  &  4  FT.  4.  c.  42.  s.  34.  Ibid. 

3.  But,  held,  that,  upon  this  writ  of 
error  brought  by  Ae  plaint^,  the 
court  could  not  simply  reverse  the 
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judgment  of  the  court  below,  but 
must  give  such  judgment  as  that 
court  ought  to  have  given,  viz.  a 
judgment  for  the  plaintiff  on  the 
demurrer,  with  costs,  and  for  the 
defendants  on  the  issues  found  for 
them.  Gregory  v.  The  Duke  of 
Brunstoick,  Page  481 

XIII.  Entering  Judgment  Nunc  pro 

Tunc.    ' 

1.  Judgmeht  can  only  be  entered  up 
nunc  pro  tunc  where  the  delay  has 
arisen  from  the  act  of  the  court. 
Fishmongers*  Company  v.  Robert- 
son. 970 

2.  A.  obtained  judgment  against  B.y 
C.y  and  D;  upon  demurrer  to  cer- 
tain pleas  sev^^rally  pleaded  by 
them.  Upon  tne  crial  of  the  issues 
in  fact,  at  the  sittings  ader  Mich' 
aelmas  term,  1845,  a  verdict  was 
found  for  B,  and  C  upon  the  pleas 
of  non  assumpsit  by  them  respect- 
ively pleaded,  subject  to  a  bill  of 
exceptions,  and  the  jury  were  dis- 
charged as  to  the  other  issues.  The 
bill  of  exceptions  was  not  settled 
and  sealed  until  the  27th  of  May, 
1846,  and  consequently  the  |705/^a 
remained  in  the  hands  of  the  asso- 
ciate until  shortly  afler  that  time. 
Negotiations  were  pending  be- 
tween B,  and  A,  as  to  the  form  in 
which  the  judgment  should  be  en- 
tered for  himself  (j9.)  and  C  until 
the  22nd  of  August^  and,  before 
the  form  was  finally  settled  be- 
tween B,  and  C,  B.  died. 

The  court  refused,|at  the  instance 
of  the  executors  of  J?.,  to  allow 
judgment  to  be  entered  up  for  him 


nunc  pro  tunc.  Fishmongers*  Com" 
pany  v.  Robertson.  l^tLge  970 

PRESENTMENT. 
See  Bills  and  Notes,  I. 

PRINCIPAL  AND  FACTOR. 

Authority  of  Factor. 

1.  In  general.^  —  The  mere  relation 
of  principal  and  factor  confers, 
ordinarily,  an  authority  to  sell  at 
such  times  and  for  such  prices  as 
the  factor  may,  in  the  exercise  of 
his  discretion,  think  best  for  his 
employer ;  but,  if  he  receive  the 
goods  subject  to  any  special  in- 
structions, he  is  bound  to  obey 
them.     Smart  v.  Sandars.        380 

2.  Revocation  of^  —  The  authority, 
whether  general  or  special,  is  re- 
vocable. Ibid. 

Quisrey  whether  the  factor's 
authority  to  sell  can  be  revoked 
af^er  he  has  made  advances  upon 
the  credit  of  the  goods  consigned 
to  him?  Ibid. 

3.  Sale/or  Repayment  of  Advances.'} 
In  assumpsit,  the  declaration 
stated  that  the  plaintiffs  had  con- 
signed wheat  to  the  defendants^ 
who  were  corn-factors,  for  sale  on 
account  of  the  plaintiffs ;  that 
the  defendants  then  promised  the 
plaintiffs  to  obey  and  observe  the 
lawful  orders  and  directions  of  the 
plaintiffs  to  be  given  by  them  to 
the  defendants  in  regard  to  the 
sale  and  disposal  of  the  wheat,  and 
that,  although  the  plaintiffs  or- 
dered the  defendants  not  to  sell 
below  a  certain   price>  and  al- 
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though  the  same  was  a  lawful 
order  and  direction  in  that  behalf, 
yet  the  defendants,  not  regarding 
their  promise^  sold  at  a  less  price. 

Plea,  that,  after  the  delivery 
of  the  wheat  to  the  defendants, 
they  became  and  were  under  ad- 
Ttnces  to  the  plaintiffs  in  respect 
thereof;  that  they  gave  the  plain- 
ti&  notice  that  they  required  to 
be  repaid  such  advances,  and  that, 
in  default,  they  should  sell  the 
wheat  and  repay  themselves ;  and 
that,  although  a  reasonable  time 
had  elapsed,  the  plaintiffs  did  not 
repay  them  such  advances;  where- 
upon the  defendants^  for  the  pur- 
pose of  reimbursing  themselves, 
sold  the  wheat  for  the  best  prices 
that  could  then  be  obtained  for 
the  same,  &c. :  — 

Held,  that  the  plea  was  bad  in 
substance,  there  being  nothing  in 
the  transaction  disclosed  upon  the 
the  record,  from  which  it  could 
be  inferred  that  it  was  part  of  the 
contract  that  at  any  time  the 
wheat  should  be  forfeited,  or  the 
defendants'  authority  to  sell  en- 
larged, so  as  to  enable  them  to 
sell  for  repayment  of  advances, 
without  reference  to  its  being  for 
the  interests  of  the  principals  to 
sell  at  that  particular  time,  and 
for  that  price.    Smart  v.  Sanders. 

Page  380 

PRISONER. 
Charging  in  Execution. 
It  is  no  ground  of  objection  to  a 
defendant's  being  charged  in  ex- 


ecution, that  the  plaintiff  had  on  a 
former  occasion  repudiated  the 
action.    Revell  v.  Wetherdl. 

Page  €05 

And  see  Habeas  Corpus. 

PROBABLE  CAUSE. 
See  Case,  II. 

PROHTS. 
See  Partners,  I.  4. 

PROVISIONAL  COMMITTEE. 
Sfe  Joint  Stock  Company. 


QUALIFICATION  OF  VOTER. 

See  PARLIAlfSMT. 

QUARE  IMPEDIT. 
Pleadings  in, 

1.  The  rules  of  Hilary  term,  4  W.  4. 
do  not  apply  to  actions  of  quart 
impedit.  Tolson  v.  The  Bishop  of 
Carlisle.  41 

2.  In  quare  impedit^  the  declaration 
contained  six  counts,  all  founded 
upon  the  same  title,  but  taking  it 
up  from  different  periods :  —  The 
court  refused  to  put  the  plaintiff 
to  his  election  upon  which  of  the 
counts  he  would  rely.  Ibid, 

QUIET  ENJOYMENT. 
See  Landlord  and  Tenant,  IIL 


RAILWAY  COMPANY. 


REWARD. 
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RAILWAY  COMPANY. 

See  Case,  I.  3,  4.  ? 

Joint  Stock  Company. 

RAILWAY  SHARES. 

Contract  Jot. 

1.  Not  xoithin  the  Statute  of  Frauds.'] 
A  contract  for  the  sale  of  <*  shares" 
in  a  projected  railway,  is  not  a  sale 
of  goods  within  the  statute  of 
frauds.  Tempest  v.  Kilner^  249 ; 
Boxdby  V.  Bell.  Page  284 

2.  Hoto  satisfied.'] — Such  a  contract 
is  satisfied  by  a  tender  of  a ''  letter 
of  allotment,**  where  from  the  cir- 
cumstances it  may  be  inferred  that 
the  parties  dealt  upon  the  footing 
of  such  document  being  equiva- 
lent to  scrip:  and,  consequently, 
there  may  be  a  complete  breach 
of  such  a  contract  before  the  ac- 
tual existence  of  any  "  scrip  "  or 
"  shares  **  properly  so  called.  2Vm- 
jtest  V.  KUner.  249 

3.  Measure  of  Damages  for  Breach 
of]  —  Held,  that  the  vendee  of 
shares  in  a  projected  railway^ 
under  a  contract  to  be  completed 
at  a  future  day,  may  recover,  as 
damages  for  the  non*delivery,  the 
difference  between  the  price  agreed 
on,  and  the  market-price  of  the  day 
on  which  the  sale  should  have  been 
completed ;  but  that  he  is  not  en- 
titled to  damages  in  respect  of  a 
further  advance  of  price  taking 
place  afterwards  at  the  time  of 
the  actual  issuing  of  the  scrip. 
Tempest  v.  Kilner.  253 

And  see  Money  Paid,  1. 


REFERENCE. 
See  Arbitrament. 

RELEASE. 

Quare,  whether  it  is  competent  to  a 
defendant  to  plead  a  release,  puis 
darrein  continuance^  after  a  de- 
murrer to  his  rejoinder  to  a  repli- 
cation to  one  of  several  pleas, 
originally  pleaded  to  the  action. 
Wright  V.  Burroughes.    Page  344 

And  see  Annuity,  II. 
Pauper. 

RENT-CHARGE,  51.  (Jc). 

RENT-SERVICE,  51.  (k). 

REPLEADER. 
See  Practice,  XIL  1. 

REPLEVIN. 
See  County  Court. 

RESERVATION. 
See  Grant. 

REVERSION. 

Assignee  of —  See  Assignee  of 
Reversion. 

REWARD. 

For  Apprehension  and  Conviction  of 

a  Felon* 

The  defendant,  who  had  been  robbed 
of  jewellery,  published  an  adver- 
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tisementy  headed  <<  30/.  reward,**  • 
describing  the  articles  stolen,  and 
concluding  thus :  —  "  The  above 
sum  will  be  paid  by  the  adjutant , 
of  the  41  St  regiment,  on  recover i^  , 
of  ike  propertyy  and  conviction  of 
ike  offender^  or  in  proportion  to  the  i 
amouDt  recovered.*' 

A^  a  soldier,  on  the  10th  of 
Jmrntf  informed  his  Serjeant  that 
Bm  had  admitted  to  him  that  he ' 
was  the  party  who  had  committed  i 
the  robbery,  and  the  serjeant  gave  ' 
information  at  the  police-station.  | 
On  the  14th,  the  plaintiff,  a  police-  I 
constable,  learning  from  one  C ' 
that  B.  was  to  be  met  with  at  a : 
certain  pUce,  went  there  and  ap- 
prehended him.  The  plaintifl^  by 
his  activity  and  perseverance, 
aAerwards  succeeded  in  tracing 
and  recoTering  nearly  the  whole 
of  the  property,  and  in  procuring 
erideoce  to  convict  B, :  — 

Held,  that  the  plaintiff  was  not, 
bat  (per  Tindal^  C.  J.,  and  CresS' 
tod/,  J.)  that  A.  was,  the  party  en- 
titled to  the  reward.     Thatcher  v.  | 
England.  Page  254 ! 

ROYALTY. 
See  Grant. 


RULE  TO  COMPUTE. 
See  Practice,  IV. 


SALE. 

I.    -By   Factor — See   Prixcipal 
AKD  Factor,  3. 

II.  Title  —  See  Vendor  and  Pci 

CHASER. 

SATISFACTION. 
Rejpikatiou  to  Plea  qfy  165.  n. 

SCIRE  FACIAS. 
See  Banking  Comfakt. 

SCRIP. 
See  Railway  Shares. 

SCRL^INY. 
See  Parliament,  S. 

SECURITY  FOR  COSTS. 
See  Intbrpjleader,  IL 

SHERIFF. 
BaiUff^Fees. 

The  attorney  who  engages  the  ser- 
vice of  the  bailifl^  and  not  the 
client,  is  the  party  liable  to  the 
bailiff  for  the  fees  usually  allowed 
on  taxation  for  the  execution  of 
process.    Walbank  t.  Quarterman 

Page  91 
And  see  Interpleader,  II. 

SHIP-BROKER. 

Commission, 

1.  The  actual  earning  of  (ireigbt 
under  a  charter-party,  is  not  a 
condition  precedent  to  the  right 
of  the  ship-broker  to  his  coaimis- 


SHIP.BROK&R. 

sion  for  procuring  the  execution 
of  the  charter.  Hill  v.  Kitckitig. 
Page  299 
2.  A.,  a  ship-brolier,  procured  a 
charter-party  to  be  made  between 
B.,  a  ship-owner,  and  C,  under 
which  the  owner  contricted  to 
bring  home  a  cargo  of  guano,  and 
the  merchant  agreed  to  pay  freiglit 
at  the  rate  of  4/.  15f.  per  ton,  to  be 
reduced  to  U.  \2s.  6ii.  if  the  ship 
did  not  arrive  off  Cork  or  Fal- 
mottlk  on  or  before  a  given  day. 
There  was  no  express  engagement 
on  the  part  of  C  to  ship  a  cargo : 
—  Held,  that  A.  was  entitled  to 
recover  from  B-,  upon  a  guanlum 
meruit,  for  his  work  and  labour  in 
procuring  the  charter  to  be  exc- 
cutedt  without  thewing  the  arrival 
of  the  vessel  on  or  before  the  day 
mentioned,  and  notwithstanding 
only  a  very  smalt  quantity  of 
guano  had  been  shipped,  and  a 
small  amount  of  freight  actually 
earned ;  that  the  amount  of  com- 
pensation due  to  tiim  was  u  ques- 
tion for  the  jury;  and  that,  in 
estimating  such  compensation, 
they  were  properly  guided  by 
evidence  of  what  was  customaty 
in  similar  cases.  liiti. 


SLANDEH  OF  TITLE. 

In  case  against  a  surveyor  of  high- 
ways, appointed  under  the  7  &  8 
Vict'  c.  84.,  for  words  spoken  by 
him  with  reference  to  certain  un- 
finished houses  put  up  for  sale  by 
public  auction,  —  malice  ii  not  to 
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be  inferred  from  the  circumstance 
of  the  defendant  having  acted  up- 
on an  incorrect  view  of  his  duty, 
founded  upon  an  erroneous  con- 
struction of  the  statute.  Paler  v. 
^oier.  Page  83] 

STAMP. 
I.  On  Agreemenl. 
By  a  memorandum  of  agreement, 
dated  the  23rd  of  June,  1842,  made 
between  A.,  as  agent  for  and  on 
behalf  of  the  churchwardens  of 
the  parish  of  St.  M.  (not  naming 
them),  of  the  one  part,  and  B.  of 
the  other  part,  it  was  agreed  (pro- 
vided a  licence  could  be  obtained 
from  the  lord  of  the  manorj  and 
upon  B.  putting  the  premises  into 
repair,)  that  the  churchwardens 
should  grant  a  lease  to  B.  for 
twenty-one  years  from  Midtum- 
tner-day  then  next,  under  the  clear 
yearly  rent  of  30/. ;  such  lease  to 
contain  covenants  for  payment  of 
rent  and  taxes,  and  to  repair,  in- 
sure, not  to  commit  waste,  Ac, 
and  all  other  usual  and  proper 
covenants,  &c.;  and  £,  agreed  to 
accept  such  lease,  and  execute  a 
counterpart,  &c.,  and  that,  until 
such  lease  and  counterpart  should 
be  granted,  the  said  yearly  rent 
should  be  payable  and  recorerable 
by  distress  or  otherwise,  in  like 
manner  as  if  such  lease  and  coun- 
terpart  had    been    executed: 

Held,  that  this  instrument  was 
properly  stamped  as  an  agreetnettt. 
Doe  d.  BaUei/  v.  Ftuter.  Sis 
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TITHES. 


IL  On  Mortgage. 

Btf'gone  InieresL] — By  indenture 
dated  the  17tli  of  November^  1845, 
reciting  that  A.  was  indebted  to  B, 
in  100/.,  A*  assigned  to  S.  all  and 
every  the  goods,  fixtures,  tools,&c., 
which  then  were,  or  at  any  time 
during  the  continuance  of  that 
security  should  be,  in  and  upon 
certain  premises,  to  have,  receive, 
and  take  the  said  goods,  &c., 
thereby  assigned,  as  per  schedule, 
unto  A,  &c.  The  deed  contained 
a  covenant  by  A,  for  payment  of 
the  100/.  on  the  8th  of  Februari^, 
1846,  with  interest  thereon  from 
tlie  8th  of  August  preceding  :  -^ 
Held,  that  a  mortgage-stamp  on 
the  deed,  applicable  to  a  sum  not 
exceeding  100/.  was  sufficient. 
Daines  v.  Heath.  Page  938 

STATUTE  OF  FRAUDS. 
Interest  in  Land* 

The  plaintiflT  agreed  to  let  a  house  to 
the  defendant,  and  to  sell  him  cer- 
tain furniture  and  fixtures  therein, 
and  to  make  certain  alterations 
and  improvements  in  the  house ; 
and  the  defendant  agreed  to  take 
the  house,  and  to  pay  for  the  fur* 
niture  and  fixtures  and  altera- 
tions :  —  Held,  that  this  was  an 
agreement  relating  to  an  interest 
in  land,  within  the  fourth  section 
of  the  statute  of  frauds.  Vaughan 
v.  Hancock,  766 

And  see  Railway  Shares. 


SUICIDE. 
See  Life  Assuranxe. 

SUMMONS. 

Tlie  court  cannot  take  notice  of 
a  consent  to  a  summons,  unless 
followed  in  due  time  by  an  order 
drawn  up  and  served.     Woods, 

Page  968 


Harding, 


SURETY. 
See  Annuity,  II. 


TENANCY  FROM  YEAR  TO 
YEAR. 

See  Landlord  and  Tenant,  4. 

TENANCY  AT  WILL. 
See  Landlord  and  Tenant,  4. 

TENDER. 
See  Money  Paid. 

TERM'S  NOTICE, 
See  Practice,  IX. 

THEATRICAL  ENTERTAIN- 
MENT. 

See  Copyright. 

TITHES. 

Appeal  under  6  &1  fr.4.c.7l.  «.46. 
1.  To  entitle  a  landholder  to  bring 


TITHES. 


TRESPASS. 


lOil 


an  action  by  way  of  appeal  against 
a  decision  of  an  assistant-tithe- 
commissioner,  under  the  6  &  7 
W.  4.  c.  7L,  directing  tithes  to 
be  paid  in  kind,  the  yearly  value 
of  the  payment  to  be  made  &y 
him  thereunder  roust  exceed  201, 
Matthews  v.  Leapingvoell, 

Page  912 

2.  And  semNe,  that,  in  estimating 
such  value,  he  is  not  entitled  to 
take  into  the  account  lands  held 
by  him  as  tenant  in  common  with 
another  who  is  no  party  to  the 
appeal.  Ibid, 

3.  The  landholders  of  a  parish  set 
up  before  the  commissioner  a 
modus  of  2d.  per  acre ;  the  asserted 
value  of  the  tithes  in  kind  pay- 
able under  the  award  was  9d.  per 
acre: — Held,  that  *'the  payment 
to  be  made  or  withholden  accord- 
ing to  such  decision,**  was,  the  dif- 
ference between  those  two  sums. 

Ibid. 

TRESPASS. 

I.  For  false  Imprisonment. 

In  trespass  by  A.  and  B.^  his  wife, 
against  C  for  a  false  imprison- 
ment of  B.^  C  justified  under  an 
execution  against  the  plaintiffs 
for  costs  in  a  former  action  brought 
by  them  against  C,  alleging  the 
recovery  of  the  judgment,  the 
issuing  of  the  ca.  sa.^  its  delivery 
to  the  sheriff,  and  the  arrest  of  B. 
thereunder.  The  plaintiffii  re- 
plied—confessing the  recovery 
of  the  judgment,  and  the  issuing 
of  the  ca.  sa.^^de  injuria  sud  pro' 
prid,  absque  residuo  causa : —Held, 

VOL.  III.-^C.B. 


that— •  as  the  judgment  and  writ 
were  admitted  on  the  record, — 
upon  the  warrant,  and  the  arrest 
of  B,  under  it^  being  proved  by 
the  plaintiffs,  the  justification  was 
made  out,  without  any  evidence 
on  the  part  of  the  defendants. 
Netvton  v.  Boodle.  Page  795 

II.  Breaking  and  entering. 

Aggravation."]  —  A.  hired  of  B. 
certain  rooms  in  the  house  of  B.f 
at  a  yearly  rent,  with  the  privilege 
of  putting  a  brass-plate  with  A.*b 
name  engraved  thereon,  upon  the 
front-door,  there  to  remain  so 
long  as  A.  should  continue  to 
occupy  the  apartments.  The  rent 
being  in  arrear,  B,  removed  the 
brass-plate  from  the  door,  and 
refused  to  allow  the  plaintiff  to 
have  access  to  the  apartments. 

In  trespass,  charging  that  B. 
broke  and  entered  the  apartments 
of  ^.,  and  expelled  him  therefrom, 
and  removed  the  plate,  and  seized 
and  converted  his  goods,  B.t 
amongst  other  pleas,  pleaded  that 
il.  was  not  possessed  of  the  brass- 
plate  :  — 

Held,  that  the  facts  warranted 
the  jury  in  finding  that  B.  was 
guilty  of  breaking  and  entering 
the  apartments ;  that  the  removal 
of  the  plate  was  properly  treated 
as  a  substantive  trespass,  having 
been  pleaded  to  as  such ;  and  that, 
in  the  absence  of  evidence  to  shew 
that  it  was  affixed  to  the  freehold, 
it  must  be  assiuned  to  be  a  chattel 
only.    Lane  v.  Dixon.  776 

3  X 
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VENUE. 


III.  Justificalion  on  Suspicion  of 

Felony. 
A  plea  justifying  the  breaking  and 
entering  a  house,  without  warrant, 
.  on  suspicion  of  felony,  ought  dis- 
tinctly to  shew,  not  only  that  there 
was  reason  to  believe  that  the 
suspected  person  was  there,  but 
also  that  the  defendant  entered 
for  the  purpose  of  apprehending 
him.    Smith  v«  Shirley.   Page  142 

And  see  Grant. 

TROVER. 

Effect  of  a  Recovery  in. 

1.  A  recovery  in  trover  vests  the 
property  in  the  chattel  in  the  de- 
fendant, as  against  the  plaintiff. 
Cooper  V.  Shepherd.  266 

2.  In  trover  by  A.  against  B.  for  a 
bedstead,  B.  pleaded  a  former  re- 
covery by  A.  in  trover  for  the 
same  identical  bedstead  against 
C ;  averring  that  the  conver- 
sion by  C.  for  which  that  ac- 
tion was  brought,  was  a  con- 
version not  later  in  point  of  time 
than  the  conversion  mentioned  in 
the  declaration  against  B.,  and 
that,  before  the  conversion  in 
that  declaration  mentioned,  C, 
being  possessed  of  the  bedstead, 
sold  it  to  B.9  who  paid  him  for 
the  same,  and  received  it  under 
such  sale,  and  that  the  taking 
under  such  sale  was  the  con- 
version complained  of  in  the  de- 
claration against  B. :  —  Held,  that 
this  plea  was  a  good  answer  to  the 
action.  Ibid. 


VARIANCE. 

See  Amendment,  I. 
Banking  Company. 

VENDOR  AND  PURCHASER. 

A.  paid  a  deposit  upon  a  contract 
for  the  purchase  of  the  lease,  &c, 
of  a  public-house.  It  being  after- 
wards discovered  that  the  house 
was  comprised  with  another  in  an 
original  lease,  under  which  the 
lessor  had  reserved  a  right  to  re- 
enter for  breach  of  covenants  in 
respect  of  either  house :  -—  Held, 
that  A.  was  not  bound  to  accept 
the  title  wiUi  an  indemnity,  but 
might  recover  back  the  deposit, 
with  the  expenses  incurred  in  in- 
vestigating the  title.  Blake  v. 
Phthn.  Page  976 

VENUE. 

Construction  of  Undertaking  on 
bringing  back. 

I.  To  satisfy  an  undertaking  in  such 
a  case  to  give  material  evidence  in 
Middlesex^  the  plaintiff,  havmg,  in 
order  to  prove  the  authorship,  first 
shewn  himself  possessed  of  the 
manuscript  in  the  county  of  Sur- 
rey, proved  that  it  was  by  his  di- 
rection offered  for  representation 
or  sale  in  Middlesex^  to  the  pro- 
prietor of  a  theatre  there : — Held, 
that  this,  as  evidence  in  confirma- 
tion of  the  previous  proof  of  au- 
thorship, was  sufficient  evidence 
in  Middlesex  to  satisfy  the  under- 
taking.   Lee  V.  Simpson.         871 
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2.  In  an  action  by  A.^  an  agent  em- 
ployed by  B.,  to  cause  advertise- 
ments to  be  inserted  in  news- 
papers, evidence  that  A,  gave 
orders  to  C.  to  insert  such  adver- 
tisements, is  material  evidence  in 
the  county  in  which  such  orders 
were  given,  to  satisfy  an  under- 
taking upon  bringing  back  the 
venue.  ParraUi.BenattiU  884,  n. 


WARREN. 
See  Grant. 

WITNESS. 
Competency  of —  See  Evidence,  I. 

WRIT  OF  ERROR. 

Judgment  on  —  See  Practice, 
XII.  3. 

WRIT  OF  SUMMONS. 
See  Practice,  I. 
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